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TRIAL OF JUDGE PECK

PRELIMINARY PROCEEDINGS IN THE HOUSE OF REPRE-
SENTATIVES.

On the 8th day of December, 1826, the Hon. John Scott, Representative
from the State of Missouri, presented in the House of Representatives of the
United States the following Memorial from Luke Edward Lawless, a citizen

of that State.

To the Honorable the House of Representatives cf the United States?

The petition of Luke Edward Lawless, a citizen of the State of Missouri, and

of the United States,

Respectfully showeth :

That, on the 30th day of March, in the present year, 1826, there appeared in

the Republican, a newspaper printed in the city of St. Louis, State of Missouri,

an article purporting to be the final decree or opinion of the Judge of the District

Court of the United States for the District of Missouri, in the cause in which
the widow and heirs of Antoine Soulard were plaintiffs, and the United States

defendant.

That the said opinion was sent to the press and published at the request of
James H. Peck, Judge of the aforesaid District Court, whose opinion it pur-

ported to be.

That, in fact, a final decree had been rendered by said Judge in the above
cause, and an appeal taken therefrom by the plaintiffs, to the Supreme Court
of the United States, previous to the publication of said opinion.

That, for the purposes of said appeal, all the necessary steps had been taken

by the appellants, and said Judge Peck was no longer, at the date of said pub-
lication, invested with any judicial control or consideration of said cause.

That your petitioner having, after an attentive perusal of said published opin-

ion, discovered, or believed that he discovered, in it, many and serious mistakesin

fact and doctrine, did, on the 8th day of April, 1826, in an article signed " A
Citizen," published in the Missouri Advocate and St. Louis Enquirer, a news-
paper printed in the city of St. Louis, submit to the public a concise statement

of some of the principal errors into which your petitioner conceived that the said

Judge Peck had fallen.

1



2 TRIAL OF JUDGE PECK.

That your petitioner, in making said exposition, not only availed himself of
what he believed to be his right as a private citizen, but acted from a sense of
duty to-those numerous land claimants by whom we was employed as counsel.

That the object of your petitioner was, if possible, to counteract the effect

that Judge Peck's opinion was calculated to produce on the value of the uncon-
firmed Spanish and French land titles, and to save the claimants from those

speculators who would have availed themselves of the panic which the opinion

created, to buy up those titles for an inadequate consideration.

That your petitioner believes that he has, to a considerable extent, attained

this object ; and therefore submits, that his conduct in publishing the article,

was not only not criminal, but was meritorious.

That, in the exposition of the errors, whether in fact or in doctrine, of said

opinion, your petitioner has attributed nothing to said Judge either untruly or

maliciously, nor has he, in the tone and language used by him, violated any rule

of courtesy or decorum.
That the opinion of Judge Peck, and the article signed "A Citizen," were,

both of them, published after the court had adjourned, and out of term, the said

Judge having adjourned on the 30th day ofDecember, 1825, to sit again on the
third Monday of April, being the 20th day of April, 1826.

Your petitioner further showeth, that, on the third Monday of April, 1826,
being the first day of the term of the United States' District Court for the de-
cision of land claims, immediately subsequent to the publication of the opinion
of Judge Peck, a rule was made by said Judge, and served by the Deputy Mar-
shal upon Mr. S. W. Foreman, the editor ofthe Missouri Advocate and St. Louis
Enquirer, which rule is in the following terms :

" The court being satisfied, from the evidence of Luke E. Lawless, that Ste-

phen W. Foreman, of this city, is the editor and publisher of the Missouri Ad-
vocate and St. Louis Enquirer, published in the said city, and that the paper
of that name of the eighth of April instant, which contains a false statement of
and concern ng a certain judicial decision made in the case of Julia Soulard,
widow, and James G. Soulard, Henry G. Soulard, Eliza Soulard, and Benja-
min A. Soulard, children and heirs of Antoine Soulard, deceased, against the

United States, issued from the press of the said Stephen W. Foreman, it is or-

dered, that the said Stephen W. Foreman show cause, on to-morrow morning,

at eleven o'clock, why an attachment should not issue against him for a con-
tempt of this court in publishing the said false statement, tending to bring odi-

um on the court, and to impair the confidence of the public in the purity of its

decisions."

In obedience to this rule, Mr. Foreman appeared, and by your petitioner, who
acted as his counsel, showed against the rule, and urged that,

First. He, Judge Peck, had no jurisdiction of the matter as a contempt of
court.

Secondly. That the article, in point of merits, was a correct statement of the

positions and doctrines therein attributed to the Judge.

Thirdly. That the language and tone of the article signed " A Citizen,"

were perfectly decorous.

Your petitioner further showeth, that, in the argument and observations which
he felt it his duty to submit, as counsel for the editor, he endeavored to de-

monstrate the truth of the article by a comparison of it with the text of the opin-

ion, and disclaimed, in the most unequivocal manner, any contemptuous inten-

tion or feeling towards said Judge Peck, either in his judicial or his private

character.

Your petitioner showeth, that the arguments and authorities submitted on be-

half of the editor, produced no effect on the opinion of Judge Peck, as to the

character of the article signed "A Citizen," which he persisted in considering

as a contempt of court, and punishable as such.

That your petitioner, being desirous of protecting the editor from the conse-
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quences of the actual issuing of an attachment against him, and being convinced,

from the very virulent language and manner of the said Judge towards your pe-

titioner, that his main object was to get hold of him as the author of the " Cit-

izen," your petitioner consented that the editor should give up his name as au-

thor of that article.

That the editor having accordingly declared that your petitioner was the

author, the conditional rule against him was discharged, and the following rule

made by said Judge, and served on your petitioner :

" The court being satisfied, upon the oath of Stephen W. Foreman, made
in open court, that Luke E. Lawless, an attorney and counsellor of this court,

is the author of a certain publication over the signature of 'A Citizen,' in a

public paper, printed in this city, by the name of the ' Missouri Advocate and
St. Louis Enquirer,' issued on the 8th of April, of this instant, it is ordered,

that the said Luke E. Lawless show cause forthwith, why an attachment should

not be issued against him for the false and malicious statements in the said pub-
lication contained, in relation to a judicial decision of this court in the case of

Julia Soulard, widow, James G. Soulard, Henry G. Soulard, Eliza Soulard, and
Benjamin A. Soulard, children and heirs of Antoine Soulard, deceased, against

the United States, lately pending and determined therein, with intent to impair

the public confidence in the upright intentions of the said court, and to bring

odium upon the court, and especially with intent to impress the public mind, and
particularly many litigants in this court, that they are not to expect justice in

the causes now pending therein, and with intent further to awaken hostile and
angry feelings on the part of the said litigants against the said court ; and that

he also show cause why he should not be suspended from practising in this court

as an attorney and counsellor therein, for the said contempt and evil intent."

In obedience to this rule, your petitioner appeared, and, inasmuch as the

Judge forbade any further discussion of the truth or merits of the article signed
" A Citizen," instructed his counsel to oppose the rule on the following grounds,

to wit :

1st. That, supposing the matter of the article to be false and malicious, the

Judge had no jurisdiction or legal power to punish the author of it in a summary
way as for a contempt.

2d. That, supposing the matter to be within the jurisdiction of the Judge as

a contempt, suspension from practice as an attorney, and still less aa counsellor

in the United States' District Court, was not such a punishment as could be

legally inflicted.

Your petitioner showeth, that these two objections were disregarded by said

Judge, and the rule for the attachment made absolute against your petitioner.

Your petitioner further showeth, that said Judge Peck, upon making the

above rule absolute, thought proper to pronounce a long speech in justification

of his proceedings, in the course of which, he indulged in the most coarse and
violent abuse of your petitioner, to whom, in all the various forms of language

which he seemed capable of using, the said Judge imputed the crimes of false-

hood, slander, calumny, and malice, and based said foul accusations exclusively

upon the matter contained in the article signed " A Citizen,"—in this way
making his speech a mere amplification of the abuse and scurrility contained in

the rule above set forth.

That your petitioner, having listened for some time with astonishment and in-

dignation to this malignant and most unjust attack upon his conduct and char-

acter, left the court, where he could no longer remain without giving way to

feelings, which, however honorable and natural, it was matter of prudence to

repress.

That, so fraught was the language and manner of the said Judge with personal

insult, that your petitioner became convinced that the object in view was, to/

irritate your petitioner into some expression or act, in the presence of the court,

which would have constituted a new and legitimate contempt, and, in that way,
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to enable him, the Judge, to exercise his vengeance within the legal limits of his

jurisdiction.

Your petitioner further showeth, that, whilst Judge Peck poured forth this

torrent of abuse and invective, the court was crowded with people, among whom
were several of the most respectable inhabitants of St. Louis.

That, by those persons, your petitioner has been informed, that, after your
petitioner had retired from the court, the aforesaid Judge Peck continued for a

considerable length of time to hold forth in the same insulting and acrimonious

manner, and appeared to treat the subject before him, not so much with a view
to discuss the real merits of it, as to vent his personal rage and malice on your
petitioner, without alleging or insinuating that any other cause existed, or could

be shown for such abuse, than the article in question.

That your petitioner, at the moment he was taken by the Deputy Marshal
under the attachment, was occupied in the Circuit Court of the county of St.

Louis, as counsel in a cause of very great importance to his client, and which
your petitioner was compelled, at great risk to his client's interest, to abandon.

That your petitioner, when brought into the United States' District Court on
the attachment, was asked by said Judge,

1st. Whether your petitioner wished that interrogatories should be filed ?

2d. Whether he would answer interrogatories if tiled ?

3d. Whether he would purge himself of the contempt alleged against him in

the rule.

That your petitioner, to these questions, replied as follows :

1st. That he did not require interrogatories to be filed.

2d. That, if interrogatories were filed, he would not answer them.
3d. That, as he had committed no contempt, he could purge himself of none.
That said Judge thereupon declared, that the refusal to answer any inter-

rogatories that might be filed, was a great aggravation of the contempt already
committed by your petitioner, and deserved a severer punishment than that

which he would, possibly, have otherwise inflicted ; and, accordingly, that he,

the said Judge Peck, having found your petitioner guilty of the original con-
tempt in publishing the article signed " A Citizen," and of the aggravation of
that contempt by declining to require interrogatories to be filed, and by declar-

ing, that, if filed, he would not answer them, sentenced your petitioner to be
imprisoned, for twenty-four hours, and suspended from practice as attorney and
counsellor at law in the District Court of the United States, for eighteen calen-

dar months ; which decision and sentence is entered on the records of said court

in the following terms, to wit :

United States, }

vs. >

Luke E. Lawless. ) Friday, Ap-ilQl, 1826.

The defendant in this case having been brought into court by attachment,

and the court having demanded of him whether he would answer interrogatories,

or would purge himself of the contempt charged upon him, and the said defend-

ant having refused to answer interrogatories, and having persisted in the con-

tempt, the court doth find that the said defendant is guilty of the contempt to

this court as charged in the said rule.

United States, }

vs. >

Luke E. Lawless. )

The defendant in this case having refused to answer interrogatories, and
having persisted in the contempt, it is ordered, adjudged, and considered, that

the said defendant be committed to prison for twenty-four hours, and that he be
suspended from practising as an attorney or counsellor at law in this court, for

eighteen calendar months from this day.

Your petitioner further showeth, that, under said sentence, your petitioner

was forthwith lodged in the common jail of the county of St. Louis, and remain-
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ed locked up there from four in the afternoon of the 21st April, 1826, until ahout
nine o'clock at night, when he was brought before Judge Stuart, one of the
Circuit Judges of the State of Missouri, on a writ of habeas corpus, and by
said Judge discharged from imprisonment, on the ground that the order of com-
mitment was a nullity, having no judicial seal or signature by which it could be
authenticated.

Your petitioner showeth that, inasmuch as your petitioner was discharged
from imprisonment in consequence of a mere formal defect in the order of com-
mitment, he is still liable to be re-committed by said Judge Peck, whenever it

shall please him so to do, by a warrant in proper form.

Your petitioner further showeth, that said Judge Peck, by that part of his
sentence which suspends your petitioner from practice as attorney and coun-
sellor, has not only injured your petitioner, but has violated the rights and en-
dangered the interests of those persons (and they are numerous) who have en-
trusted their claims and causes in said court to your petitioner.

That your petitioner is prepared to prove, by the fullest evidence, as well
written as oral, all that he has above alleged, and, for this purpose, begs leave
to refer (amongst other matter) to,

1st. The opinion of Judge Peck in the cause of the widow and heirs of Sou-
lard vs. United States, as published by said Judge in the Republican newspaper
of the 30th March, 1826. (Marked No. 1.)

2d. The certificate on oath of the printer of the Republican. (Marked No 2.)

3d. The Missouri Advocate and St. Louis Enquirer of the 8th of April, 1826,
containing the article signed " A Citizen." (Marked No. 3.)

4th. The said article signed " A Citizen," and so much of the text of the pub-
lished opinion, placed in juxtaposition thereto, as will demonstrate the truth of
the article, and the total absence of malice in the writer of it. (Marked No. 4.)

5th. A certified copy of the record of the District Court of the United States

for Missouri, of the proceedings in this petition mentioned against the editor of
the Missouri Advocate, and against your petitioner. (Marked No. 5.)

6th. A certified copy of the record of the proceedings of the Circuit Court
of the county of St. Louis, State of Missouri, on the return to the writ of habeas
corpus, in this petition mentioned. (Marked No. 6.)

7th, The certificate of eight respectable citizens of the State of Missouri,

who were present in court when said Judge Peck reviled and insulted your
petitioner, as herein before set forth. (Marked No. 7.)

8th. The testimony of other respectable citizens, who, if summoned, can

prove, on their oaths, the manner and language made use of, as above alleged,

by said Judge Peck, towards your petitioner.

Having thus submitted to your honorable body the facts of his case, and the

evidence in support thereof, your petitioner begs leave to observe, that it ap-

pears from those facts

—

1st. That the said James H. Peck has, in his capacity of Judge of a District

Court of the United States, been guilty of usurping a power which the laws of

the land did not give him.

2d. That said James II. Peck has exercised his power, be the same usurped

or legitimate, in the case of your petitioner, in a manner cruel, vindictive, and

unjust.

Wherefore, and inasmuch as the said James H. Peck has not only outraged

and oppressed your petitioner as an individual citizen, but, in your petitioner's

person, has violated the most sacred and undoubted rights of the inhabitants of

these United States, namely, the liberty of speech and of the press, and the

right of trial by jury, your petitioner prays that the conduct and proceedings in

this behalf, of said Judge Peck, may be inquired into by your honorable body,

and such decision made thereon as to your wisdom and justice shall seem proper.

And your petitioner, as in duty bound, Avill pray.

LUKE EDWARD LAWLESS.
St. Louis, Missouri, 22cZ Sejjtember, 1826.
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This memorial was referred to the Standing Committee of the House on the

Judiciary ; which consisted, at that session, of Messrs. Webster, Wright,

Rives, Letcher, Humphrey, Owen, and Kerr. It was accompanied by various

documents, which were referred to by the memorialist in illustration and proof

of his cause of complaint. Nothing was heard from the committee upon the

subject referred to them until the 15th of February following, when they prayed

that the petitioner have leave to withdraw his petition and documents.

Here the matter rested till the session of 1828, when, on the 29th of Decem-
ber, the Hon. Mr Mc Duffie, of South Carolina, again presented the same me-
morial, and moved its reference to the Judiciary Committee, consisting, this

year, of Messrs. P. P. Barbour, Buchanan, Rives, WicklifFe, Kerr, Storrs, and

Bell. But the session passed, and no report was made on the memorial.

The following session, Mr. Mc Duffie, on the 15th December, 1829, repeated

the motion he had made at the last Congress, and the petition was once more
referred to the Judiciary Committee, which now consisted of Messrs. Buchanan,
WicklifTe, Storrs of JV. York, Davis of S. Carolina, Bouldin, Ellsworth, and
White of Louisiana. These gentlemen took up the subject with earnestness,

and on the 7th of January ensuing, their chairman, Mr. Buchanan, moved that

they be authorized to send for persons and papers. The motion was agreed
to : witnesses were sent for and examined, and on the 23d of March following,

Mr. Buchanan made a full report of the proceedings of the committee, exhibit-

ing an abstract of the Soulard cause, (which had given rise to the the proceed-

ings,) together with the depositions of Luke Edward Lawless, the memorialist
;

Henry S Geyer, Arthur L. Magenis, and Charles S. Hempstead, practising

lawyers at the Missouri bar ; the Rev. Thomas Horrall, an Episcopal minister

residing at St. Louis ; John Mullanphy ; and Edward Charless, the editor of the

paper in which Mr. Lawless had published his strictures on the opinion de-

livered by Judge Peck in the Soulard cause. These gentlemen had been ex-

amined in the presence of the Judiciary Committee and of Judge Peck, by whom
they had been cross examined ; but as all of them, save one, were afterwards

examined on the trial, it is deemed unnecessary to present their examination

before the committee. The report concluded with the following clause :

" That, in consequence of the evidence collected by them, in virtue of the pow-
ers with which they have been invested by the House, and which is hereunto

subjoined, they are of opinion that James H. Peck, Judge of the District Court

of the United States for the District of Missouri, be impeached of high misde-

meanors in office.
"

The report was ordered to be printed ; an ineffectual attempt by Mr. Clay of

Alabama to include in the order for printing the memorial of Mr. Lawless, and

a letter addressed by Judge Peck to the committee, having failed.

On the 5th of April following, the Judge addressed to the House, through the

speaker, the following memorial :

To the Honorable the Speaker and Members of the House of Representatives of the

United States

:

The memorial of James H. Peck, Judge of the District Court of the United

Stales, for the District of Missouri,

Respectfully represents :
'

That, by a report of the Committee on the Judiciary, made to your honorable

body on the 23d March, 1830, on the petition of Luke E. Lawless, it is proposed

that your memorialist be impeached of high misdemeanors in office.

As the report consists only of that simple proposition, without any specifica-

tion of charges, or of the grounds on which the measure is recommended, your

memorialist is left to collect those charges and grounds from the petition of Mr.
Lawless, and the evidence accompanying the report of the committee.

By that petition and evidence, it appears that the proposed impeachment has
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relation to one single charge against your memorialist, and one only, to wit :

your memorialist having, in his character of Judge, in April, 1826, punished

a contempt of* court, committed hy the said Luke E. Lawless, a practising at-

torney and counsellor of the court of which your memorialist is Judge, by a

sentence of imprisonment for twenty-four hours, and hy a suspension from prac-

tice as such attorney and counsellor in that court for eighteen months.

As the proceeding by impeachment is one of grave character, and is not less in-

teresting to the public than to the individual who may be the subject of it, your
memorialist presumes that it will not be displeasing to your honorable body to

have a full view of the whole ground of this accusation, before you proceed to

decide finally on the report of the committee.

In England, from which we borrow the process of impeachment, the House
ofCommons has been willing to receive such information from the party accused,

before they will vote the impeachment. Thus, in the case of Warren Hastings,

accused of high crimes and misdemeanors in his office of Governor General of

Bengal, Mr. Burke presented the motion for impeachment to the House, with

several articles of charge, on the 4th April, 1786. On the 26th April, the

House received a petition, from Mr. Hastings, praying to be heard at the bar

of the House, against the matter of the charges exhibited against him, and
praying, also, for a copy of the charges ; both of which were granted. On the

first of May, that gentleman was accordingly admitted to the bar of the House,
where he was heard in his defence for two days : his written defence was then

received, with the documents to which it referred, and a number of gentlemen
were then examined as witnesses at the bar of the House, which was continued,

at intervals, throughout the month. Li consequence of the opportunity of de-

fence thus allowed to Mr. Hastings, the first article in the impeachment, and that

on which the accusers seemed mainly to rely, was struck from the list ; and it

was not until after the severest scrutiny, and discussion which continued to the

close of the session, which was resumed in the following year, and was pro-

tracted until the 10th May, 1787, that an impeachment was finally resolved on

by the House of Commons. Even after all this care and circumspection in the

preparatory movements, that impeachment, after a trial which hung over the

nation for seven years, proved abortive, by the triumphant acquittal of Mr-
Hastings on every charge.

Your memorialist has referred to this precedent simply for the purpose of

showing, that the request which he is about to prefer is consonant with the prac-

tice of the British House of Commons in like cases. Even without a prece-

dent, and on the original grounds of reason and justice, your memorialist pre-

sumes that it would not be Ihe disposition of the House, either to burthen the

nation or to harass him with a prosecution, which can be shown to be without

any solid foundation either in law or right.

In saying this, he intends no disrespect to the committee which has re-

commended the impeachment. They had before them, as your memorialist

presumes, the witnesses, only, who had been selected and summoned at the re-

quest of Luke E. Lawless himself; nor can they, as your memorialist hopes he

may add, without the imputation, and certainly without the intention of disre-

spect, have had an opportunity of examining, deliberately, the adjudged cases

on which he grounds his principal proceedings against Mr. Lawless.

Against the prima facie impression to his disadvantage, arising from the fact

that this committee have recommended an impeachment^ he hopes, also, that

he may be permitted to adduce the opposing facts, that this same petition of

Luke E. Lawless was presented to this honorable House at the session of

1826-7, when the Judiciary Committee, to which it had been referred, and

the chairman of which was, and is, among the most distinguished legal charac-

ters in the United States, after examining the subject, prayed to be discharged

from the further consideration of it, and that the petitioner have leave to with-

draw his papers. The same petition was again presented at the session of
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1828—9, when the committee, (two of whom had been on the first committee)
seemed to have considered it not of sufficient consequence to engage their atten-

tion, since they made no report whatever on the case.

Your memorialist is, nevertheless, sensible that the present report of the com-
mittee, connected with its accompanying evidence, (which is the effect of the

witnesses called against him on the suggestion, as he presumes, of Mr. Lawless
himself,) even although the case should go no further, is calculated to throw a

shade on his official as well as his personal character, which a full knowledge
of the case would entirely remove ; and, with this view, as well as to prevent a
needless consumption of the time of this House and of the honorable Senate,

your memorialist humbly prays that you will permit him to lay before you a
full exposition of all the facts as well as the law of this case, and that you will

receive the testimony of some of the most respectable gentlemen, who witnessed

the whole transaction, and who have no connexion either with your memorialist

or the petitioner, to influence the statements which they will lay before the

House.
Your memorialist feels the most entire confidence that, if this request shall

be granted, he will be able to satisfy you that his conduct with regard to the

petitioner, so far from meeting the censure of this honorable House, deserves

its approbation, and that, if he had failed to adopt the measure which he did

adopt, he would have been unworthy of the place which he holds in the Judiciary

of the United States.

In what form you will be pleased to receive this exposition and testimony,

whether by a direct address to the House, or by re-committing the subject to

the Judiciary Committee, with instructions to receive and report them to the

House, or, with an instruction to the committee to reconsider the subject and
report anew to the House, or in whatever other form, is a matter of entire in-

difference to your petitioner, since he feels no other solicitude on the occasion,

than that the subject itself shall be thoroughly and fully understood by the House
and by the nation, on all the evidence and the law which belongs to it ; and
that a public discussion shall not take place on that evidence only which is now
before the House, and which gives but a partial and imperfect view of the

subject.

Your memorialist begs leave to suggest, that, having been all along conscious

of the entire rectitude of his own motives and conduct, and having been aware,

also, of the former presentation of this same petition of Mr. Lawless to this hon-

orable House, and of the failure of these efforts to satisfy the former committees,

that there was anything in the transaction to call forth the censure of this

House, he had felt no solicitude on the subject, until he was informed, by a private

letter from Washington, that the Judiciary Committee had moved for, and ob-

tained, leave to send to Missouri for persons and papers, with a view to the in-

vestigation of the charge ; when he thought it proper to proceed in person to

Washington : he did so, and on his way, on the 28th of February, at Louisville,

in Kentucky, he received a letter from the honorable chairman of the commit-
tee, dated at Washington, on the 2 1st of January, apprizing him that the commit-
tee had determined to investigate the subject of Mr. Lawless' complaint ; that

they had obtained leave from the House to send for persons and papers ; and
that they would receive any explanation which this memorialist might think

proper to make, in relation to the charge.

The place and time at which your memorialist received this letter, the uncer-

tainty of the duration of the session of Congress, the want of power to compel
the attendance of witnesses from the State of Missouri, and his conviction that

the permission to examine counter testimony would not be considered as coming
within the scope of that explanation which the committee had declared themselves
willing to receive, left to your memorialist no course but to proceed to Wash-
ington with as little delay as possible, and with no other means of explanation

than such as he bore about him. He reached this city on the 9th of March,
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and on the 10th, addressed a letter to the honorable chairman, simply request-

ing that he might he present at the examination oi'the witnesses summoned in sup-

port of Mr Lawless' petition, and have permission to cross-examine them.

On the evening of Sunday, the 14th of March, your memorialist received the

answer of the honorable chairman, (dated on the 13th) by which he was in-

formed that the committee would, on Monday, (the day after the receipt of the

letter) receive any explanation in writing relative to the charge preferred by Mr
Lawless, which your memorialist might think proper to communicate ; and that,

after having made such communication in answer to the charge, your memorial-
ist would be permitted to cross-examine such witnesses as might be examined for

the purpose of sustaining it.

Your memorialist begs leave to observe, that, being afflicted with an inflam-

mation and weakness of the eyes, which compelled him to have recourse to an
amanuensis; being now in a place in which he is a stranger ; and the explana-
tion which he was expected to make, calling, in his opinion, for anv extended
statement of facts, and for a minute reference to law authorities in support of his

judicial decision, which authorities he had no means of commanding ; the few
hours allowed him for making this explanation, rendered the task a perfectly

hopeless one. The committee, no doubt, thought the time amply sufficient.

As the charge was a single one, they naturally enough supposed that the expla-

nation must be brief. But if this honorable House shall be pleased to receive

that exposition which your memorialist has prayed leave to offer, you will be
satisfied, that, though the charge be single, yet the facts out of which it has grown,
and the principles of law involved in it, are multifarious, and that the case can-
not be fairly understood without a full developement of all those facts and princi-

ples. It is proper, also, to add, that the committee themselves extended the

time for making this explanation for several days. Yet such was still the haste,

and such the disadvantages under which your memorialist, was compelled to

prepare the statement, that he was constrained to submit, as part of it, crude
memoranda, not designed for such a purpose, with an appendage equally crude

;

and he doubts whether his narrative could been have read, or, it' read, could have
been clearly intelligible to the committee. Your memorialist was desirous that

his explanation of the case should have been fully read and understood by the

committee before the examination of the witnesses was taken up, in order that

the committee might have a distinct view of the points in issue between the pe-

titioner and your memorialist, and be thus the better able to direct their own ex-

amination, as well as to take the points and appreciate the force of the cross in-

terrogatories which your memorialist intended to propound ; but to his great re-

gret, on the very morning on which he handed in his statement, which was on
Friday, 19th March, (and which was as early as it was possible, in the nature of
things, for him to prepare the statement, even in that crude form,) the honorable
committee, without reading the statement, proceeded immediately to examine
the witnesses.

It is true, also, that your memorialist was permitted to cross-examine, to a
certain extent, the witnesses who had been summoned and examined in support

of the charge, but this cross-examination was much restricted by frequent ob-

jections, and by the strong desire evinced by the committee to get through the

examination at least within the two remaining days of the week. And your me-
morialist having been more than once admonished that he was there, ex gratia,

felt himself checked and restrained from extending the cross-examination to

points which seemed to him to belong to the inquiry; so that his having been per-

mitted to be present, under such circumstances, is rather a disadvantage to him
than a benefit, because it gives to the transaction all the semblance of a free and
full investigation of the whole case, without the reality. Your memorialist does

not make this remark in censure of the honorable committee ; on the contrary,

considering the proceeding, as they manifestly seemed to do, as being analogous

to an inquiry by a grand jury, and to be governed by the same rules, your memo-
2
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rialist is sincerely satisfied that it was their purpose to treat him, as, in this view

ofthe subject, they did, in fact, treat him, with great liberality and indulgence.

But your memorialist submits, with great respect, that the proceeding of the

House of Representatives, in inquiring whether they will, or will not, institute

an impeachment, is not to be governed by those strict rules which confine a

grand jury to ex parte evidence. It was not the course pursued by the House of

Commons of Great Britain, in the case of Warren Hastings, to which he has re-

ferred, and in which the House, before they voted the impeachment, heard not.

only the defence, but the testimony of his witnesses.

In the digested report ofthe committee ofthe House of Commons, which fo
1-

lows the report ofthe arguments of the managers who conducted that impeach-

ment, it will be seen, too, that, in the estimation of that committee, the pro-

ceedings of courts of law furnish no rule whatever for the proceedings in an im-
' peachment ; the latter being governed by no other law or custom than the lex

et consuetudo parliammti, which left the House at perfect liberty to pursue the

great ends of justice untrammelled by any other rules than those which reason

and public utility prescribe, and of which they have left us a practical com-

mentary in the privilege of defence and counter testimony accorded to Mr. Hast-

ings, preliminary to the vote of impeachment.*

Your memorialist submits, with great deference, to the consideration of this

honorable House, that the great purposes proposed to be attained by the pro-

cess of impeachment, can be secured in no other way than by resorting to this

measure in those cases only which demand a public example, in the punishment

ofthe offender. A resort to it in cases in which there is no probability that the

impeachment can be ultimately maintained, though its effects on the individ-

ual who is the subject of it would be to harass him with wanton cruelty, and to

break down his spirit of independence, by encouraging the assaults of private

and personal malignity
;
yet its effects on the public would be to destroy all the

solemnity and efficacy ofthe measure ; to remove its terrors, and to render it so

common and unproductive of any great result, as rather to throw ridicule on

this great feature of the constitution, than to surround it with that awe which

properly belongs to it.

In the present instance, although the petitioner, Mr. Lawless, has attempted

to give solemnity to his complaint, by representing the freedom ofthe press, the

right of trial by jury, and the liberty ofthe American citizen, to have been vio-

lated in his person, in the summary punishment for a contempt of court, inflicted

on him, yet your memorialist has no fear of satisfying this honorable House, if

an opportunity shall be afforded him, that these are the trite topics continually

resorted to, and resorted to in vain, in Great Britain, whenever the courts of

that country have found it necessary to punish summarily, a contempt—the

rights secured to the subject by the Magna Ckarta of that kingdom being no

less dear to them, nor less strongly guarantied, than those in our constitution
;

that it would be a prostitution of these sacred principles to apply them to such

a case as this ; that the court has done no more, in this case, than has been

continually done, without censure, in contempts of an inferior character, in the

courts both of England and of this country, and ofthe very State where this was
done ; and that, if the power exercised by your memorialist, be denied to the

courts of the United States, they are deprived of that salutary power of self-

protection, which, we are told on the highest authority, that all courts have pos-

sessed, from time immemorial, which it is indispensable to their existence that

they should possess ; and, deprived of which, courts must lose all their value,

and sink into inevitable contempt and insignificance.

Your memorialist, therefore, respectfully prays, that your honorable body

will receive from him a written exposition of the whole case, embracing both

* See the History of the Trial of Warren Hastings, published at London, for J. Detrett,

179G, Supplement, page 1 to 44.
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the facts and the law, and give him, also, process to call his witnesses from
Missouri in support of his statement, before any discussion or vote shall be taken
on the evidence as it is now presented with the report of the committee. In the
hope that the case may be permitted to take this course, he is now proceeding,
with all possible despatch, to prepare the statement in a form which may fit it

for the reception of this honorable House, and he hopes to have it ready in a
few da vs.

If this prayer cannot be granted, his hope and prayer is, that your honorable
body will, if it meet your own approbation, vote the impeachment at once, with-
out any discussion on that partial evidence which presents a garbled view of the
subject, greatly to the prejudice of your memorialist, and that he may have as
speedy an opportunity as the nature of the case will allow, to exhibit, before the
tribunal of the Senate and before his country, the entire transaction, in all its

parts, as it really occurred ; being conscious and confident that, to ensure his

acquittal from all censure in the minds of all honorable men, accustomed to dis-

cussions of this kind, the case requires only to be fully understood.
And in the strong hope that the one or the other of these prayers will be

granted, your memorialist, as in duty bound, will ever pray.

JAMES H. PECK.

This memorial was followed, on the 14th of the same month, by the follow-

ing Letter and Explanations.

Sir : Permit me, through you, to avail myself of the permission of the Hon.
House of Representatives, by their resolution of Wednesday last, to present to

that body my explanation in answer to the charges preferred against me by
Luke E. Lawless, Esq. with the documents referred to in that explanation.

"N ith great respect,

, Your obedient servant,

JAMES H. PECK.
To the Hon. Andrew Stevexsox,

Speaker of the House of Representatives of the

Congress United States.

To the Honorable the Speaker and Members of the House of Representatives of
the United States

:

James H. Peck, Judge of the District Court of the United States for the

District of Missouri, availing himself of the permission granted by this Hon.
House, on Wednesday last, to present any argument on the law and matters of

fact now in evidence before the House, which he may think proper, in answer
to the charges preferred against him by Luke E. Lawless, Esq. begs leave to

represent, that the complaint of the petitioner grows out of the notice which the

court felt, itself constrained to take of certain strictures published by the peti-

tioner in a Missouri newspaper, on an opinion delivered by the court in 1826,

in the case of Soulard's heirs against the United States—a Spanish land claim

presented for judicial decision, under the act of Congress of the 26th May, 1 824.

To enable the House to understand these charges, and the answers which it

is proposed to give them, it becomes necessary to take a cursory glance at the

character of these claims, and the general legislation of Congress with regard

to them, and then to present a distinct view of the opinion of the court in Sou-
lard's case, and the character of the strictures on that opinion, published by the

petitioner, which the court considered and punished as.a contempt.
It is known to the House, that the province of Louisiana belonged originally

to France
; was ceded to Spain in 1762, though possession was not taken by

Spain under that treaty, until 1769. That in 1800, the province was re-ceded

by Spain to France, by the treaty- of St. lldefonso ; the Spanish authorities,
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nevertheless, retaining' possession until and after the cession by France to the

United States, by the treaty of Paris, of 30th April, 1803.

By the third article of this latter treaty, the United States stipulate that the

inhabitants of the ceded territory shall be maintained and protected in the free

enjoyment of their liberty, property, and the religion which they profess ; and
in execution of this article, so far as it respected real property, Congress imme-
diately proceededto establish, in various parts of the province, Boards of Com-
missioners, to examine and report upon all claims for lands made by the inhab-

itants under French or Spanish titles. The claimants were all required to

present their claims to these Boards within a limited time, under the penalty of

having them perpetually barred ; but the time was opened and extended by
successive acts, and the most liberal provisions were made for the protection of

all bona fide titles. Amidst all this liberality, however, Congress showed, by

their laws, that they were perfectly aware of the temptation thus held up to the

cupidity of adventurers inhabiting a frontier country, far removed from the re-

straints of their former European sovereigns, and, as is usual in such situations,

not under the constant dominion of those moral restraints which prevail in an-

cient, and long established settlements. This people, too, it was natural to be-

lieve, had had that salutary pride of character, which is the best pledge and
preservative of moral purity, greatly weakened, if not destroyed, by the manner
in which they had seen themselves transferred, and re-transferred, from master

to master, like cattle bought and sold in the market ; and Congress gave warn-
ing of the mischiefs which they apprehended, and which historical events, re-

cently disclosed, prove that they had good reason to apprehend, by requiring

the Boards of Commissioners to note especially, in every case, allfalse,fraud-
ulent and antedated claims. These laws are now collected in the volume com-
piled under the direction of this House, on the subject of public lands, and they

carry their own commentary on their lace.

The Boards of Commissioners were continued in operation for many years
;

but, notwithstanding the warning continually given, and repeated by the acts

of Congress to all claimants, to present their claims, under the penalty of hav-

ing them forever barred, it was still found, after the Boards had closed, that

there were yet other claimants, who, under various excuses, had omitted to pre-

sent their claims to the Commissioners, and who now presented them to Con-
gfess, and importuned that body for relief.

These petitions finally produced the act of the 26th May, 1824, entitled "An
act enabling the claimants to lands within the limits of the State of Missouri,

and Territory of Arkansas, to institute proceedings to try the validity of their

claims." Bv the first section of this act, all persons claiming lands in Missouri,

by virtue of any French or Spanish grant, &c. legally made, Sfc. before the 10th

March, 1804, by the proper authorities, to any person resident, &c. and which
might have been perfected into a complete title, under and in conformity to the

laws, usages, and customs of the Government under which the same originated,

were authorized to present a petition to the District Court of Missouri, setting

forth the nature of their claims, &c ; and by the second section of the act, the

court were required, in all cases, to refer, in their decree, to the treat)/, law, or

ordinance, under which the claim was confirmed or decreed against.

These provisions clearly indicated an apprehension, on the part of Congress,

that claims might be presented on titles not legally made by the proper authorities,

and that their confirmation might be urged on grounds, other than those solid

grounds of treaty, law, or ordinance, which alone Congress authorized the Judge
to regard as grounds of confirmation.

The duties thus thrown upon the Judge, to investigate, in every case, the

authority of the officer from whom the alleged title proceeded, and to examine
the treaties, laws, and ordinances, under which alone the confirmation could be
claimed, called him into a field of inquiry entirely new to the profession of law
in the United States ; and it was indispensably necessary to a just discharge of



PRELIMINARY PROCEEDINGS. 13

these duties, that he should be put in possession of all the French and Spanish

laws and regulations which bore upon the subject of the grant of lands in that

province. As his judicial conduct is in question in this proceeding, it may not

be deemed irrelevant to state, that, in order to fit himself for a conscientious

and correct discharge of these important duties, and to enable him to do right

to the suitors, as well as to the United States, as soon as he became apprized

of the passage of the law of 26th May, 1824, and had time to look around him,

to see what materials of information were within his own reach, he addressed

several letters to the Secretary of State of the United States, (of which he begs

leave to annex copies, marked A,) requesting to be furnished with all the laws,

royal orders, and regulations, of France and Spain, which affected the grant

of royal domain in Louisiana, and specifying such of them as his researches had

led him to believe did exist. In consequence of these applications, one royal

order only, that of the 24th August, 1770, which may be more particularly no-

ticed by-and-by, was ultimately procured ; but even that came too late to as-

sist him in the decision of the case of Soulard's heirs : had it arrived before that

time, it would have furnished a new ground in confirmation of his decision in

that cause.

For the purpose of carrying into effect the provisions of the act of 1824, the

Judge of the District of Missouri was required to hold his sessions at three dif-

ferent places in that State ; and it was with good reason anticipated that very

numerous claims would be presented before the court for consideration and de-

cision.

It is deemed important, as having an immediate bearing on the inquiry before

the House, to present, more distinctly, a view of the number, as well as char-

acter, of the claims— all of which involved the very question decided in the case

of Soulard's heirs, and which was forced upon the consideration of the court, by

the act of Congress, to wit : the authority of the respective officers to issue the

several documents on which these claims rested.

In order to give the House this view in the best mode which is now in the

power of the Judge, he begs leave, in the first place, to refer them to the sche-

dule C, hereto annexed, which is an authenticated abstract of claims, taken from

the Registry of Surveys for the several districts of Upper Louisiana, exclusive

of that of New Madrid. Of these claims, a considerable number had been con-

firmed by the several Boards of Commissioners and the Recorder of Land Ti-

tles : the precise number so confirmed, the Judge has not the means of ascer-

taining at this time, but the whole residue which remained unconfirmed, were

authorized, by the act of Congress, to be brought before the court, and might,

be reasonably presumed to be so intended to be brought before it, and many of

them did, in fact, afterwards compose the docket.

This schedule, numerous as it is, it will be observed, is confined to claims

which purported to have been surveyed under the French and Spanish Govern-

ments, and by the same officer, continued under the American Government.

In addition to these, there were other surveys, which had been subsequently

made, under the orders of the several Boards of Commissioners, of which there

were, also, unconfirmed claims, within the jurisdiction of the court.

And, in further addition, were all the unsurveyed claims, which had been re-

jected by the Commissioners ; of the number of which, some idea may be form-

ed by the list contained in the record of the case of the heirs of Macky Wherry,
which accompanies this statement, and is marked B ; and it is material to re-

mark, that it relates to the unsurveyed claims in one district only, out offour.
The Judge considers himself as speaking within the limits of moral certainty,

when he expresses the belief, that, at the time of the decision of Soulard's case,

the claims of various kinds, under Spanish concessions, or orders of survey,

either surveyed, or unsurveyed, which existed in the State, and which were pro-

perly within the jurisdiction of the court, under the act of 1824, amounted, in

numbers to thousands. That many of these claims were, and are good, and
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worthy of confirmation, the Judge is ready to hclieve ; and, of the sincerity of

this belief, he has given proof, by the fact of his having decreed in favor of some

of them. Bi:t that there were others of an opposite character, the previous leg-

islation of Congress, and the reports of the Boards of Commissioners, had au-

thorized him to believe ; and discoveries, which have been recently brought

before Congress, and the nation, from a part of the territory embraced by the

act of 1824, concurring with the evidence in the case just alluded to, of the

heirs of Mackey Wherry against the United States, which has been lately deci-

ded in the District Court of Missouri, [the opinion delivered in which case ac-

companies the record thereof, Document B,] rendered it impossible for charity

herself to doubt, that, among those claimants, there were some who were dis-

posed to take an unfair advantage of the good faith with which Congress were

carrying into effect the third article of the treaty of 1803.

These claimants, so formidable in numbers, and some of them, at least, it is

to be feared, still more formidable by the absence of moral restraint, and by their

frontier habits of life, took care to interest in their success many of the gentle-

men of the bar, whose compensation, from the evidence reported by the Judi-

ciary Committee, it is presumable was contingent, and who, having, therefore,

large interests at stake on the result, felt, very naturally, a degree of solicitude

for the event not less keen than that of their clients.

What kind of Judge would have best suited the views of some of the claim-

ants it is needless to remark. But it is proper to remark that it called for no

common degree of constitutional firmness, as well as calmness, for a Judge to

keep his balance against such an array of power ; and that it was not in such

a situation, nor in such circumstances, that the court was to relax any of those

means of self-protection, with which they are clothed by the law of the land
;

but that, on the contrary, the occasion pre-eminently demanded the firm and

fearless exercise ofjudicial independence, and the rigorous application of all

necessary and proper measures to preserve the authority of the court against

those rude assaults, which there was too much reason to apprehend from the

resentment of excited and disappointed suitors, emboldened by their numbers,

embarked in a common cause, and by that propensity to the summary process

of self redress, which is known to characterize those new and distant settlements.

The House will perceive that the situation of the Judge was new and peculiar-

ly trying, and that it would be unfair to compare it with that of a Judge admin-

istering the law in a single case, and in a long settled country, where the peo-

ple are accustomed to the curb of the law, and where the respect for courts is

habitual.

He does not make this remark with the view of excusing or extenuating any

breach ofjudicial propriety : for it will be seen in the sequel, that his course of

action has been governed by the same rules which govern all courts in like

cases ; but simply with the view of showing the House that the situation was

one which forbade the exercise of that forbearance and indulgence, which, he

may venture to say, (because it is partly in proof), is in far better accordance

with his natural disposition and habits, than that course which he felt himself

constrained, by a sense of duty, to adopt in this instance.

It was not anticipated, that the whole of the claims which existed in the State,

and which properly belonged to the jurisdiction of the court, under the act of

1824, would be brought at once before that tribunal, because the presentation

of unsettled claims for millions of acres, after the Boards of Commissioners had

been so long in operation, would have been, of itself, calculated to startle the

nation, and to awaken suspicions, and beget prejudices extremely unpropitious

to the claims ; and those which were good would have been endangered by their

association with those which were of an opposite character. Ordinary skill

dictated the policy, therefore, of bringing these claims gradually and cautiously

before the court, and of putting forward only so many as were necessary to test

and settle the principles on which the decision of the main body, held in reserve,
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depended. This course is understood to have been pursued. The Judge an-
nexes hereto, marked E, a list of the cases brought before the Court of St.

Louis, being one of the three places in that State at which the Judge was
required to hold his sessions for the trial of these claims. Of the one hundred
and ninety-eight cases which compose this docket, it will be observed that the

petitioner, Mr. Lawless, is concerned as attorney and counsel in more than
one-third of them. Soulard's case is among these, and is considered, and, as
the Judge is informed and believes, was admitted in the argument of it before

the Supreme Court, to stand at the head of a list (not before the court) which
amounts to millions of acres.

This case of Soulard was the first on the docket which was called for trial.

It was elaborately argUed at the March term of 1825, by Mr. Lawless and his

associate, for the petitioner, and by the District Attorney and Mr. John B. C.
Lucas, for the United States. Mr. Lucas, holding the degree of a Doctor of
the Civil Law in France, and having been all along a member of the Board of
Commissioners for the examination of these claims, was supposed to be well

qualified to aid the court in the investigation of a subject so entirely new to it
;

and the court was willing to receive light from any quarter within its reach.

He was, moreover, interested in the principles involved in the case, having been
cited before the court in another case, to defend rights adverse to some of the

claimants.

The court having been thus placed in possession of all the arguments of the

counsel, pro et con, held the case under advisement until the term previous to

December, 1825, when it found itself constrained to come to the conclusion that

the claim was invalid, for want of authority in the officer to make the concession.

The opinion was not in writing ; it was delivered viva voce, but in eztenso, and
substantially with the same train of reasoning, and under the same arrangement
in which it now appears in the report of the Judiciary Committee. But although

the opinion was then pronounced, the decree was not then enrolled, owing to

the absence of the leading counsel, who was Mr. Lawless ; but, at the request

of his associate, was postponed till December, in order that he might be present

to prepare the case for an appeal to the Supreme Court.

At the request of several members of the bar, and, among others, of Mr.
Geyer, as he admits in his evidence, this opinion was published. It had been a

common thing in every part of the United States, as well as in England, to pub-

lish the decisions of courts on new questions of law ; the court, therefore, per-

ceived nothing unusual or unreasonable in the request ofthe bar, that this opinion

might be published ; on the contrary, there seemed to be a peculiar propriety

in the publication irf this instance, because the opinion had been placed on
grounds which had not been fully discussed at the bar, and the court was, there-

fore, desirous of having it understood, that, notwithstanding this decision, those

grounds would still be considered as open to discussion in any future claim which
might come before the court : for the court was willing to correct, with candor,

any error into which it might have fallen, to the prejudice of the land claimants
;

and if error had been committed in Soulard ;

s case, the mischief was not irrepa-

rable, because an appeal had carried that case to a tribunal where all errors were
sure of correction.

The decision of the court was published in the " Missouri Republican" of the

30th March, 1826 ; on the 8th of April following, appeared the article signed
" A Citizen," in the " Missouri Advocate and St. Louis Enquirer." These two
newspapers proceeded from rival presses in the same town, had taken opposite

sides in the political discussions of the day, and, it is to be presumed, therefore,

were supported, in general, by different subscribers ; so that the two publica-

tions would fall into the hands of different readers, and very few of those who
read the " Citizen" would take the trouble to look up the opposite paper and
read the opinion. Besides, the " Citizen " is a shorter article ; had the poig-

nancy of ridicule on a Judge to give it zest, and recommend it to the general
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reader ; and, with regard to the great body of the land claimants—formidable

both by their numbers and influence in society—it addressed itself to their pre-

judices, and was sure to find that ready welcome, and to command that entire

faith and confidence, which men are always ready to yield to what flatters their

interests.

The Judge was willing to make every*Yeasonable allowance for that disap-

pointment and chagrin which he knew that his decision must have inflicted on
the land claimants and their counsel ; and, had the publication been a decent

and respectful discussion of the soundness of the opinion, and the subject-matter

had not been still sub judiee in the same tribunal, though in different names, and

in a different tribunal between the same parties, the liberty of the press might

have been successfully invoked for its protection. But it is no such discussion.

It is no discussion at all. The author do.es not profess to reason on the sub-

ject. The publication consists entirely of a tissue of assumptions, which it im-

putes to the Judge, not one of which is true in point of fact, in the light in which
it is presented ;

several of which are directly the reverse of what the Judge did

decide ; and several others the pure coinage of the author's own brain, having

no foundation whatever, either in the opinion or the case.

To a person acquainted with the subject-matter of the opinion, (as it is the

purpose of this address that this honorable House shall be, and without which
it will be impossible that they can decide intelligently on the subject before

them,) it will be seen that the assumptions thus imputed to the Judge, rise in a

sort of ascending climax from the beginning to the end, increasing in absurdity

as they advance, and some of them so glaringly and ridiculously absurd, as to

have satisfied any reader, who believed the statement, that the Judge was to-

tally destitute either of common sense or common honesty. Indeed, the author

has taken care to spice the publication with divers covert insinuations to this ef-

fect, as if afraid that the mere charge of these preposterous assumptions on the

Judge would not be enough to awaken the contempt of the reader, without the

aid of this further quickening.

It is true there is nothing gross in the language of the publication ; for vulgar

ribaldry is not the language of a satirist who understands his art. It was not

the form but the substance which the court considered and treated as a contempt.

It was the string of legal absurdities imputed to the court, calculated to excite

the contempt and indignation of the public at large against the tribunal ; to pre-

judice the public mind with regard to the claims of the same character yet re-

maining for decision before the same court ; to impair the confidence of the

suitors in the purity and intelligence of the tribunal before which the claims

were depending ; to awaken their resentment against the Judge, who alone

composed the court, and thus to restrain the court in the free, and fearless, and
independent exercise of its judgment in the remaining cases :—It is this which
teas considered, and which is still considered, as a contempt of the court, pun-
ishable by the summary process of attachment ; and this the more especially,

when the contempt is considered as having been committed by an officer of the

court, pursuing his practice therein under its protection, and bound, therefore,

to treat it and its decisions with respect.

As the question here is, whether the court was correct in regarding the pub-
lication signed "A Citizen," as a contempt, it becomes important, and, indeed,

indispensable, to understand the opinion of which that stricture professes to be
a fair analysis, with the view of comparing the analysis with the opinion, and
thus arriving at the object and character of the publication ; after which, the

objections will be considered of its having been a publication out of term time,

and with regard to a case which had been finally disposed of by the court.

To understand the opinion, it is necessary that the House should know some-
thing of the case in which the opinion was pronounced, and of the peculiar law
which was to govern the decision.

With regard to the case. Antoine Soulard claimed ten thousand arpents of
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land, under a concession made to him in 1796 by Don Zenon Trudeau, the Lieu-
tenant Governor of Upper Louisiana, then called Illinois, and now Missouri.

The Lieutenant Governor resided at St. Louis, and held his appointment under
a commission from the Governor of Louisiana, residing at New Orleans The
form of the commission was before the court, and does not specify the powers of
the Lieutenant Governor. The concession made by Trudeau to Soulard was
for public services, and the kind of public services in consideration of which the
concession was made, as they are to be collected from the evidence, (for the
concession and the petition on which it was founded were not produced, being
stated by Soulard to have been destroyed through mistake,) were services in the

various characters of surveyor of Upper Louisiana, for which, it was said, he
had received only the fees of office, of deputy adjutant for a time, and of as-

sistant, or, as one of the witnesses stated it, the right arm of the Lieutenant
Governor.
The questions pressed upon the consideration of the court by the act of Con-

gress, were, whether this concession was legally made by a person duly author-
ized to make it, and whether there was any treaty, law, or ordinance, to which
the court could refer, in its decree, as the basis of a confirmation of the claim.

There was no treaty affecting the case, except the treaty of 1803, which has
been mentioned, and which left these questions entirely open.

The next, and the main question was, whether there was any Spanish law or

ordinance which authorized the concession ?

With regard to Spanish law, it was known that, long before the acquisition

of Louisiana, Spain had held extensive possessions in America, and that, for the
government of those possessions, the King of Spain had published a code of

laws, under the title of " Laws of the Indies," of which the royal ordinance of

1754, which regulated the grants of the royal domain, constituted a part.

One question in the case was, whether, on the acquisition of Louisiana by
Spain, in 1762, the previous laws of Spain, with regard to the possessions in the

Indies, attached at once upon the newly acquired province by their own proper

force, or whether the laws of the former sovereign remained, until they should

be displaced by a positive edict introducing those of Spain.

In considering this question, it appeared further, that, in 1769, Spain, for the

first time, took possession of the province, under General O'Reilly, who was
also, by special commission, invested with extraordinary powers as Governor
and Captain General of the Province, and that, on the 18th February, 1770,

this officer had promulgated at New Orleans, the regulations which bear his

name, and which were expressly and exclusively directed to the regulations of

grants of the royal domain. These regulations differed fundamentally from the

laws of the Indies. By the latter, lands were granted only on sale, and with a

view to revenue ; by those of O'Reilly, which looked to the speedy settlement

of the province, lands were given to settlers in proportion to their force, or means
of cultivation, or to graziers in proportion to the number of their stock ; no one

regulation, however, contemplated a gift of land as a reward for services of any

kind. The process in granting the lands, too, was entirely different under the

regulations of O'Reilly from that which had prevailed either under the antece-

dent government of France, or that which prevailed by the laws of the Indies.

O'Reilly simplified the process greatly, and placed the granting power immedi-

ately and exclusively in the hands of the Governor General.

In the year 1797, Governor Gayoso published additional regulations, pre-

serving the features and policy of O'Reilly's, and certainly not authorizing the

granting of lands for services.

In 1798, by an order of the King of Spain, the granting power was taken out

of the hands of the Governor, and placed in those of an Intendant, and Morales
was the person first appointed to that office.

In the year 1799, he published his regulations, in the preamble to which he

recites, that he had examined with the greatest attention the regulations of

3
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O'Reilly and Gayoso, as preparatory to those which he was ahout to publish,

giving no intimation of the existence of regulations by any other Governor.

But in this same preamble he conveys the first and only intelligence which the

Judge, or, he believes, any member ofthe profession had received of the exist-

ence of a royal order, affecting, in any manner, the grant of lands, posterior in

date to the regulations of O'Reilly ; and he refers to it in this way : After re-

citing that the" King had been pleased to declare and order, that the Intendant

be put in possession of the privilege to divide and grant all kinds of land belong-

ing to his crown, he adds, "which right, after his order of the 24th August,

1770, belonged to the civil and military government."

The use which has been made of this order in the publication of" A Citizen,"

and the necessity of giving the House full information with regard to the char-

acter of that stricture, renders it proper that they should be further informed

with regard to the royal order of the 24th August, 1770.

Morales had given notice that such an order existed, but of what nature or

what was its extent, was entirely unknown at the time of the decision of Sou-

lard's case. Morales had said nothing of it but that, under it, the right of grant-

in^ lands belonged to the Governor, which was precisely the effect of O'Reilly's

regulations in the preceding February ; and Morales had referred to these reg-

ulations, without any intimation that they had been altered by the royal order of

the August following, so as to countenance the inference that the sole object of

the order might have been to confirm O'Reilly's regulations, instead of chang-

ing them in any particular. Since the decision of Soulard's case, a copy of the

order itself has been obtained from Madrid, on the request of Judge Peck, be-

fore noticed, and it is discovered that his conjecture in relation to the order was

not incorrect. The order, as procured from Spain, is now in the Department

of State, and a translation of it, witli some inaccuracies, is among the archives

of this House, being "Document 121, Private Land Claims in Florida, 20th

Congress, 2d Session," and more generally known by the name of Col. White's

Collection ofthe Spanish Land Laws. On reference to this document, it will be

seen that this royal order of24th August, 1770, so far from altering or enlarg-

ing the regulations of O'Reilly, is a simple confirmation of them, and it directs

that Louis do Unzaga, the Governor, to whom it is addressed, and his succes-

sors in the said government, shall have the sole power of distributing the royal

lands, " conforming, i» all respects, as long as his Majesty shall not make any
other provisions, to thr said instructions dated from that city, [New Orleans, er-

roneously translated this >ftj/,} on the \%th February, of this year ;" this being

the date of the promulgation of O'Reilly's regulations at New Orleans. An
abstract of all the claims continued by the Governor of Louisiana has been fur-

nished to the Treasury Department, by which it appears that the first grant was
made by Unzaga, in 177 !

, and on the margin of that abstract, it is stated, from

that time down to a period just preceding the regulations of Gayoso, that the

grants are made on the conditions set forth in thr royal order of the \%th Ft bin-

ary, 1770 ; by which it is manifest, that Unzaga considered O'Reilly's regula-

tions, as thus ratified, with relation back to their date, and as taking, from that

date, the dignity of a royal, order.

The House is now prepared for an examination ofthe opinion, with a view to

a comparison of it with the representation made in the article signed "A Citizen."

That article commences with a misrepresentation, which is a fair specimen of
the ingenuousness to be expected in the sequel. The Judge, in the close of hs

opinion, in explanation of the extensive range which he had taken in this discus-

sion, finishes with this sentence :
" The decision of most of the points, there-

fore, having proceeded chiefly upon grounds which had been little, or not at all,

examined in the argument in the cause, it is deemed proper to remark that

counsel will not be excluded from again stirring any ofthe points which have
been here decided, when they may hereafter arise in any otlu r cause." No man
of ordinary intelligence could possibly have been mistaken in the meaning of
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this sentence ; much less could a professional man, acquainted in the slightest

degree with the practice of his profession, have mistaken it. Now mark how
the " Citizen" takes it up, in allusion to tiiis sentence : for there is no other to

which he could possibly have had an allusion. He says, " I observe that, al-

though the Judge has thought proper to decide against the claim, he leaves the

^rounds of his decree openforfurther discussion. Availing myself, therefore, of
this permission" &c. Now, what reader of this piece, who had not read the

opinion, could doubt that Judge Peck had invited and challenged a discussion

of the soundness of his opinion in the public prints; an act, of itself, so utterly

inconsistent with the gravity and dignity of the judicial character, that, if Judge
Peck had, in truth, been guilty of it, (more especially in the circumstances in

which the undecided claims of the same character then stood) he would have

proved himself unworthy of the office which he holds
;
yet such is the imputa-

tion on him in the introduction of the article signed " A Citizen."

The author, as if conscious of this perversion of the obvious meaning of the

Jud,ee, and that the act which he was about to do required some better apology,

puts a bofd face on the. matter, and adds, " And considering the opinion so pub-

lished to be a fair subject of examination to every citizen who feels himself in-

terested in, or aggrieved by, its operation, I beg leave to point the public atten-

tion to some of the principal errors which I think that I have discovered in it."

It was not, then, for the candid purpose of convincing the Judge of his error,

and inducing him respectfully to reconsider his opinion in reference to any fu-

ture claim involving the same principles ; it was not for the purpose of obtain-

ing redress in the particular case, because that had been sought by appeal to

the Supreme Court, where all errors committed by the Judge below could be

legally and regularly, and without any breach of respect, pointed out and re-

dressed ; but for the purpose of disburdening the griefs of an injured party

(whose griefs had, at that very time, been carried by appeal to the court of last

resort, and were there depending,) and pointing the public attention to the er-

rors committed by the Judge, that this article was published. But why point

the attention of the public to these errors at this time, and in this form ? Not
with reference to the case of Soulard, because that had been decided, and the

errors of that decision, if any had been committed, were in the proper course

for redress. If it was with reference to Soulard's case, therefore, the motive

could have been no other than one of personal vengeance against the court, or

the Judge of the court, and this perfectly wanton and unnecessary, so far as the

ultimate fate of the claim is concerned ; because, if the decision had been the

other way, there can be no doubt but that the United States would have appealed

to the Supreme Court. But we are relieved from the necessity of all scrutiny

into motives, because Mr. Lawless, in his evidence before the Judiciary Com-
mittee, has stated that the object of the publication was to produce an effect,

not on Soulard's claim, but on other claims in which he was counsel, and which

were still depending before the Court. His evidence on this subject is of so

singular a character, as to call for particular notice. In his direct evidence

(page 29 of the report of the committee) he says :
" In that case, [Soulard's]

1 had been employed as counsel for the petitioner in that court. I had also been

employed in several other causes of a similar character." Here, appearing to

recollect that the similarity of the causes still depending, with the cause of Sou-

lard, which had been decided, might subject his publication to the censure of

being intended to have an influence upon causes still pending in court, he adds,

" When I say a similar character, I mean, founded upon unconfirmed French

or Spanish titles. The similarity of character consisted only in being founded

in an, incomplete title ; because I consider the case of the heirs of Soulard aspe-

culiar and original in its leading characteristics." In a few more sentences,

he adds :
" Those errors [in the opinion] appear to me to have a fatal effect, if

they should be established into law, upon that particular claim, and upon almost

every other claim that was presented, or could be presented, to the court, under the
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law of 1824, which authorized Judge Peck to adjudicate.'''' But if the claim of

Soulard was peculiar and original in its characteristic*, how could the decision

of that claim have a.fatal effect, even if it should be established into law, (which

by the way it could only be by the affirmance of the decision by the Supreme

Court) " upon almost every other claim that was presented or could be present-

ed before that court," such other claims being of a character cliff/rent from that

of Soulard ? The errors of Judge Peck, even if they should be established into

law by the Supreme Court, could not possibly have afatal effect on other claims

of a different character, and, consequently, turning on different principles ; and

the leadino- characteristics of Soulard's claim, we are assured, were peculiar and

original. Even although these other claims of a different character were, in

the first instance, to be adjudicated by Judge Peck, after his errors in Soulard's

case should have been established into law, by the Supreme Court, still, if, in

these new cases, turning on different principles, his perverse and habitual pro-

pensity to error (which seems to be the insinuation) should plunge him into new
errors, still those errors could not have a fatal effect while there was a court of

revision above, until these new errors should, in their turn, be also established

into law.

The witness could scarcely have intended to pay Judge Peck so high a com-
pliment, as to imply that the Supreme Court of the United States would follow

his track through all these causes, and establish his errors into law as fast as he

should commit them.

It is manifest that the witness was embarrassed by his consciousness, on the

one hand, that the point decided in Soulard's case identified it with others still

depending in court, and that the nominal attack on that decision, not only had
an immediate bearing on cases still sub judire, but that its public effect was in-

tended for these cases alone, and not for that which had been decided ; while, on
the other hand, he was desirous of screening himself under a supposed principle

of law, that, as the case which was the subject of his publication, had been

finally decided, and had passed out of the court, having left no kindred cases

behind it, he was no longer subject to the process of attachment for a contempt

in having made a publication with regard to a case still pending before the court.

We have a further elucidation of this subject in his cross examination, at page

35 of the report. He is there asked whether he had not an interest in Soulard's

case, and in other unconfirmed claims brought or to be brought before the

court ? He answers, that he had. He is asked again, " Were there not a

number of causes before the court at the time of the publication, depending up-

on the principles of that determined, and involving other principles not decided in

that case ?" He answers, " Ibelieve their were." And yet he had before said,

that the leading characteristics of Soulard's case were peculiar and original, and

that it had no similarity with any ot hercases, except the being an incomplete claim.

He is asked, again, " Were there not other causes depending, involving other

principles than those decided, the merits of which were attempted to be impressed

upon the public in the publication ? " This pinching question he answers in the

following words :
" My object in the publication was to show that Judge Peck

had taken several positions, in doctrine and in fact, which, should they be sus-

tained, would, in my opinion, be fatal to the great majority of the claims, and

which, in my opinion, were erroneous. I was counsel in a great number of the

claims depending at the date of the article.''''

We have here, under the pressure of this question, a readmission of the fact

that the positions taken by Judge Peck in Soulard's case were fated to the great

majority of the claims, which they could be upon no other principle than their

identity ; and that the object of the publication was to show that such would be

the effect of the decision on the pending chums, some of which had been pre-

viously admitted to depend on the very principles settled in Soulard's case.

We have here the avowed object of the publication, and a key to that sen-

tence in the exordium to the " Citizen," which has led to this commentary.
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The writer proposes to point the attention ofthe public to some of the principal
errors in the opinion of the Judge, with a view to affect the opinion of that public
with relation to the claims which were still pending. More of this hereafter.

The author proceeds :
" In doing- so, I shall confine myself to little more than

an enumeration of those errors, without entering into any demonstration or rea-

soning on the subject. This would require more space than a newspaper allows,

and, besides, is not (as regards most of the points) absolutely necessary. " In
this, at least, the author is correct ; and he has stated his proposition in a tone
so subdued as to give it all the effect of the keenest irony : for, if the Judge
had really made the assumptions which the author has imputed to him, not only
was demonstration wholly unnecessary, but their absurdity is so glaring as to

have rendered all reasoning to prove it, folly and insult to the understanding of
the reader. The author's fault consists, not in failing to demonstrate that what
he has alleged would have been error, but in stating, in the confident tone which
he has assumed, and which is so well calculated to impose on the reader, that

the errors which he specifies were, in fact, committed by the Judge, when, in

truth, the opinion warrants no such statement.

The questions on this part of the case are

—

1. Whether the opinion of the court was misrepresented in the article signed
"A Citizen ;" and

2. Whether this misrepresentation was a contempt, for which the offender

was liable to an attachment, and to be put to answer interrogatories.

The Judge maintains the affirmative of both these propositions : and now to
the proof.

The charging part of the article proceeds in these words : "Judge Peck, int

this opinion, seems to me to have erred in the following assumptions, as welt
of fact as of doctrine :

" 1. That, by the ordinance of 1754, a sub-delegate was prohibited from
making a grant in consideration of services rendered or to be rendered?''

The Judge affirms that he made no such assumption, and took no suchposition.
In his examination before the Judiciary Committee, the accusing witness

produced the newspapers in which the opinion of the Judge, and his strictures,

respectively, were published, having marked, as he says, the passages in each,

so as to place in juxtaposition the charge and its correspondent proof; and, in

support of his first charge, he is thus discovered to rely on the following sen-

tence in the Judge's opinion :
" He, the sub-delegate, is not made the judge of

the value of services of the nature of those upon which the concession in ques-

tion is alleged to have been issued."

Now, it is manifest that the single sentence in the opinion on which the ac-

cuser relies to support his first charge, disproves it. The charge accuses the

Judge of assuming, " that, by the ordinance of 1754, a sub-delegate was pro-

hibited from making a grant in consideration of services rendered or to be render-

ed." What reader would not understand from this statement that the Judge
had declared that ordinance to contain a. positive prohibition on the sub-delegate
from making a grant in conersidation of services of any kind, rendered or to be

rendered ? The charge is direct and express, as to the prohibition ; general and
universal, as to the services : whereas the sentence quoted from the opinion avers

no more than that, by that ordinance, the sub-delegate was not made the judge

of the value of services of the nature of those on which SoularcVs concession is al-

leged to have been issued; which implies that there were services of which the sub-

delegate was, by that ordinance, made the judge ; and thus disproves the sweep-
ing charge in the article.

But is this a proper mode of representing the opinion of a Judge ? tearing a
single sentence from the context, and then misrepresenting even that single sen-
tence ? No court would suffer evidence to be thus garbled, nor an authority to

be thus mangled ; and the counsel who should attempt it would do it at the peril

of his character. The sentence quoted belongs to an important discussion, of
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a higher character, the whole of which must be taken together, in order to ascer-

tain the meaning of* the Judge.

The counsel for the claimant had maintained that the royal order was in force

in Louisiana, and that this concession authorized the reward for services which

had been made by the Lieutenant Governor, Trudeau, to Soulard. The first

question was examined by the Judge at much length, and by all the lights with-

in his reach. The discussion extends from page 5 to 12 of the report of the

committee. His conclusion is, that the order was net in force in that province

until partially introduced by Morales. In the course of the discussion, he takes

up the powers of the sub-delegate under that order. He shows that the order

professed to detail the whole duties and powers of that officer, and did detail

them with minute specification ; giving all his duties and powers to sell and com-

pound for land, in every supposable case ; and, with regard to granting land in

reward of services, recognizing that power only in the seventh and eighth sec-

tions of the order, by which the Judge admitted that the sub-delegate was au-

thorized to grant land as a reward for the services therein mentioned. But, in-

asmuch as the order professed to give the whole powers of the sub-delegates,

and gave no power to give lands as a reward for services, except in the cases

mentioned in those sections, his conclusion was, that the ordinance contained no

authority to a sub-delegate to grant lands in reward of any other services, of

which description were those rendered by Soulard. The question was not whe-

ther the order prohibited such a grant as this, but whether it authorized it. The
claimant, relying on that order, was bound to show that it authorized it, so as to

enable the court to refer, in its decree, to that order, as the basis of confirma-

tion. He did not show it : for there was no such authority there ; and this was
all that the court said on this point. The whole paragraph from which the com-
plainant has taken his sentence is found in page 12. And this conclusion, thus

reached by a process of reasoning on the order, which seems irrefragable, is

gravely perverted by the accuser into an assumption, on the part of the Judge,

that, " by the ordinance of 1754, a sub-delegate was prohibited from making a

grant in consideration of services rendered or to be rendered."

If it should be suggested that "A Citizen," although his language is general

as to all services, must be considered as meaning the kind of services, on which

the concession in Soulard's case was founded, the answer is obvious, that he

must be considered as meaning whatever a reader of that article must have un-

derstood him to mean.
If he had stated in the article the kind of services on which Soulard's conces-

sion was founded, and limited his charge to those services, there would have

been no complaint. If the Judge's opinion had been contained in the same
number of the same paper, or had ever appeared in a previous number of that

paper, there might be some color for the excuse. But it had never appeared

in that paper at all ; in all probability had never been seen nor read by a sub-

scriber to that paper ; the apology, therefore, must be deemed inadmissible, and

the misrepresentation inexcusable.

But there is something still more serious in this misrepresentation. It is in

proof that there were in Missouri many other grants depending on the same prin-

ciples with Soulard's : that is, grants by the Lieutenant Governor, in reward of

services. At the time of the decision in Soulard's case, it was the universal

impression that we were not in possession of all the orders, decrees, and com-
missions, from Spain, which bore on the land titles in that State ; and hopes

were entertained by every liberal man, that although as yet nothing had come
to light in support of those claims, discoveries might thereafter be made which

would support them. The idea that any known order contained a. positive pro-

hibition on those grants, never had been suggested, nor entered any mind. Yet

this first charge presents Judge Peck to the whole .body of those claimants, as

the extinguisher of their last hope, by representing him as having assumed that

the order of 1754 did contain a prohibition on all those grants for services. Had
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the author even qualified this unjust and incorrect charge, by stating the fact

that Judge Peck had also held that the ordinance was' not in force in Louisiana,
he would have relieved, in some degree, the pressure of this charge. But this

opinion of the Judge he keeps out of view ; thus leaving the public, whom he
professed it to be his intention to inform, under the impression that the order

was in force in Louisiana, and that it contained a prohibition, which abolished

these claims.

To make the misrepresentation still more injurious to the court, the order of
1754 was then public, and any man who could read was able to see that it con-
tained no such prohibition, and consequently, that the Judge who, according to

the author, had assumed that it did, must be either a dolt or a knave : for no
man whom " A Citizen" should lead to the perusal of that order, would look

for more than the author's charge had put him to inquire into, to wit, whether
it contained the prohibition in question ; and, finding no such prohibition there,

he would be very ready, (more especially if he were one of the numerous hold-

ers of concessions for services) to unite in the cry of impeachment against

Judge Peck.
The next assumption imputed to the Judge by the article is, "2. That a sub-

delegate in Louisiana was not a sub-delegate as contemplated by the above or-

dinance."

Judge Peck requests the House to consider for a moment, how a reader of
this article, who had never seen the opinion of Judge Peck, and who knew no
more of the case than "A Citizen" had chosen to communicate, would proba-
bly understand this charge ? How else could such an one understand it, but
that a sub-delegate was not a sub-delegate; since the additional words "as
contemplated by that ordinance," being unintelligible to a reader no otherwise
informed than by that article, could have, conveyed no explanatory or qualify-

ing idea. Even to a more acute and reflecting reader, who had only that article

before him, the charge could convey no other meaning. For the previous
charge was calculated to leave the erroneous impression, that the Judge had
admitted the ordinance of 1754 to be in force in Louisiana ; and it would ap-

pear by that article that the power of a sub-delegate under that order, then in

force in Louisiana, was in question. Combining the two charges, therefore,

the impression to such a reader, not otherwise informed, must have been, that,

although that order was in force in Louisiana, and the order thus in force re-

cognized the powers of the officer called a sub-delegate, yet that such a sub-
delegate, although he might be a sub-delegate anywhere else in the Spanish
dominions, was not a sub-delegate in Louisiana.

Now, let this charge be compared even with the single sentence, which the ac-

cuser (according to his habit) has quoted from the opinion in support of it. That
sentence is :

" According to this evidence, the Lieutenant Governor of Upper
Louisiana was not a sub-delegate within the intention of the ordinance." The
House cannot but perceive that the sense is entirely varied. But when you go
from this single detached sentence, to the entire context with which the position

is found connected, you will find that it is not possible to controvert the truth

of the proposition, and that it is equally impossible to believe that any man who
had intended to represent the opinion of the court with candor, could have so
perverted his sense, or made an error out of his position.

The decision of the Judge on this subject will be found in pages 9, 10, and
1 1 , of the report of the committee. By a reference to these pages it will be
seen, that the question under discussion, was the great question whether the or-

der of 1754 was in force in Louisiana.

Among other arguments to prove that it was not in force in that province, the
Judge relies on the different organizations and powers of the officers employed
in giants of the royal domain.

It is in this connexion, anduvith reference to this question, that he is inquir-
ing into the different modes of appointing sub-delegates under the order of 1754,
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and the Lieutenant Governor of Upper Louisiana, who acted as sub-delegate

under the arrangements which prevailed in this province.

He quotes the first section of the ordinance of 1754, to show that, from the

date of that order, the power of appointing sub-delegate Judges to sell and com-
promise for the lands, .belonged exclusively to the Viceroys and Presidents of

the royal Audiencias, who were required to send them their appointment or com-
mission, with an authentic copy of the regulation.

He also notices the provision of that ordinance, that the Viceroys and Pres-

idents should be obliged to give immediate notice to the Secretary of State and
universal despatch of the Indies for their approbation, and that the sub-dele-

gates so appointed, might sub-delegate their commissions to others. He then

proceeds thus :

"•This section prescribes the authority by which alone a sub-delegate can be
appointed. It gives to the Viceroys and Presidents of the Audiencias the exclu-

sive power of making those appointments ; makes them the exclusive judges of

the places and districts where such appointments may be necessary, and vests

the sub-delegates with power to sub-delegate their commissions to others for

the distant provinces and places of their stations.

" Had the Lieutenant Governor ofUpper Louisiana his appointment, as sub-
delegate from the Viceroys or Presidents of the Audiencias ? or had he a sub-
delegation from one so appointed ? It has been proved, on behalf of the

petitioners, that he had not. The evidence of the late Lieutenant Governor of
Upper Louisiana to this point, is, that he and his predecessors acted as sub-del-

egates, without any commission as such ; that he and they performed the func-

tions of that office in virtue of their commission as Lieutenant Governor, which
issued from the Governor General of Louisiana ; that the practice in other parts

of the province, in this respect, was the same as in Upper Louisiana ; in all,

the Lieutenant Governors were ex officio, sub-delegates. An appointment
from the Viceroys or Presidents of the Audiencias of the Lieutenant Governors
to be sub-delegates, is not permitted to be inferred from the performance of the

duties of that office ; the absence of such appointment, as well as the authority

in virtue of which the duties of the office were assumed, having been proved."
According to this evidence, the Lieutenant Governor of Upper Louisiana was

not a sub-delegate within the intention of the ordinance. Nothing can be more
clear, than that a concession of lands by a Lieutenant Governor, who had not

been appointed a sub-delegate by the authority prescribed in the recited section

of the ordinance, can be allowed to possess any validity, if that ordinance be con-

sidered as having been in force.

The House will perceive that the proposition which the Judge was maintain-

ing, was, that the royal order of 1754 was not in force in Louisiana. This first

argument is, that the great and almost sole purpose of that order was to make
stiles of lands for revenue, and not gifts. Whereas, in Louisiana, lands were
given to encourage settlement and cultivation.

The second argument is, that, if that order had been there in force, the sub-

delegate must have been appointed in conformity with it, that is, by the Viceroys
and Presidents ofAudiencias, and with the other solemn sanctions thrown around
that appointment by that order ; and that the sub-delegate, so appointed, would
also have had the important power communicated by that order, of sub-delega-

ting his powers to others : whereas, it appeared by the evidence in the case of
Soulard, that the Lieutenant Governor was not appointed by those authorities

;

that his appointment was accompanied by no such sanctions ; and that he had
no power of sub-delegation. The conclusion of the Judge, therefore, was, that

the Lieutenant Governor was not a sub-delegate, deriving his potccrs from the

order of 175 4, and that the powers of a sub-delegate could not be asserted for

him, under the authority of that order.

It is submitted to the House, that this train of reasoning is entirely fair, and
the conclusion safely and candidly drawn, and that nothing can be more unlike
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than the impression which would have been made by a fair representation of the
Judge's opinion, and that which must have been made by the second charge in

the article of" A Citizen," who gives a result in his own language, in which
he presents an absurdity to the mind of a reader, not otherwise informed, and
which absurdity he imputes as an assumption, to the Judge.
The third assumption imputed to the Judge, is, "that O'Reilly's regulations,

made in February, 1770, can be considered as demonstrative of the extent of
the granting power of either the Governor General, or the sub-delegates under
the Royal order of August, 1770.

The House will be pleased to observe, that, in the " Missouri Advocate and
St Louis Enquirer," in which this article first appeared, the dates of February
and August were printed in italics, though this is not noticed in the printing of
the report of the committee. The fact is important, because it slibws the man-
ifest design of the writer to call the attention of the reader to the absurdity im-
puted to the Judge, of considering the precious regulations of O'Reilly as de-
monstrative of the extent of the subsequent order of the king.

Now, although the recent production of the order of August, 1770, has ren-

dered it manifest that this order has made no addition to the regulations of

O'Reilly, and that, in point of fact, there would have been no mistake even if

the Judge had taken the ground imputed to him : yet, as the extent of the or-

der of August, 1770, was not known at the time of the decision, the assumption
imputed to the Judge would have been an absurdity, and was obviously intended

by the publication to be held up to the community e,
r s an absurdity. But the im-

putation is unjust ; the ground taken by the Judge, and the reasoning in sup-
port of it. are to be found in pages 12 and 13 of the report of the committee.
The effect of that reasoning is this : that, although it was unknown what pow-

er or discretion that order vested in the Governor General, yet, as grants con-
tinued to be made in conformity with the regulations of O'Reilly, the fair infer-

ence was, that those regulations were not in conflict with the subsequent order.

The language of the Judge on this subject, in page 13, is this : "that the reg-

ulations of O'Reilly are of a date anterior to the order of the king, of 1770,
does not appear to affect their authority. There would not, necessarily, be such
a repugnancy between this order and those regulations, as to annul the latter.

The subsequent sanction of these, and the presumption of their being authorized,

thence arising, must be considered sufficient to give them the authority of law,

whether the power to make them was comprised in the general and extraordina-

ry powers given to the Governor General O'Reilly, previous to the order of
1770, or not."

This consonance between the regulations of O'Reilly of February, and the

royal order of August following, which was, at the time, a mere inference of
the Judge, by reasoning, has since proved, by the production of the order, to

have been the fact. But, apart from this consideration, the Judge submits it to

the candor of the House, whether his reasoning upon the subject, as found in

his opinion, is fairly and respectfully, or even decently, presented by the third

charge in the article of " A Citizen."

The next assumption imputed to the Judge, is in these words : 4th. " That
the royal order of August, 1770, (as recited or referred to in the preamble to

the regulations of Morales, of July, 1799,) related exclusively to the Governor
General."
The court did not assume or decide, that the order of 1770 related ezrlusiuely

to the Governor General ; nor did it exclude the idea that the order might have
related to others.

The words of the opinion, are : " We have the testimony of Morales, the in-

tendant, in the preamble to his regulations, that the power to grant lands be-
longed to the civil and military government, after the order of the 24th of Au-
gust, 1770. The powers of the civil and military government both centered in

4
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the Governor General. To him belonged the power to divide and grant lands
in virtue of'this order."

It is submitted, that, to this extent, the inference is fairly drawn from the pre-

amble of Morales. Had the Judge carried his inference to the extent imputed
by the charge, it would have been absurd ; and it does not mitigate the con-

tempt intended by the charge, that the order, since received, would have justi-

fied the inference to its whole extent ; because, at the time of the decision, the

precise character of this order was unknown, and was generally believed to have
been more comprehensive than it has since been found to be.

The next assumption imputed to the Judge, is in these words : 5th. " That
the word ' mercedesJ in the ordinance of 1754, which, in the Spanish language,

means 'gifts,'' can be narrowed by anything in that ordinance or in any oth-

er law, to the idea of a grant to an Indian, or a reward to an informer, and much
less to a mere sale for money."
The court made no such assumption. This misrepresentation was manifestly

intended to mislead ; and the terms in which it was expressed, can leave no
doubt of the contempt intended to be thrown upon the court by the charge.

The only light in which this charge could have struck the mind of the reader

of the article, is this: Mercedes, va the Spanish language, means gifts, and no-

thing more ; the ordinance authorizes the officer to make gifts without any re-

servation ; and yet this sapient Judge has decided that this unlimited power to

make gifts, authorizes and means only gifts to Indians or rewards to informers ;

and moreover, that gifts means a sale, for money. That such must have been
the understanding, and was intended by the writer to be the understanding of

every reader of his article, must be obvious to every candid mind ; and yet there

is not one word of the charge thus imputed to the Judge, which is founded in

truth.

To enable the House to appreciate justly the character of this misrepresent-

ation, it is proper to remark, that the word mercedes occurs in the preamble to

the royal regulation of 1754, of which there is a translation in the appendix to

the land laws, compiled under the resolution of this House, page 973, and where
it will be observed that this word mercedes is translated, not gifts, but grants.

It is the closino- sentence of the preamble, and is in these words :
" I have there-

fore resolved, that in the (mercedes) grants, sales and compromises of royal cul-

tivated and uncultivated lands, now made, or which shall hereafter be made, the

provisions of the regulation {this regulation) shall be faithfully observed and ex-

ecuted." This translation was made by a person chosen by the government,

who, of course, had no interest in perverting the sense.

In Col. White's collection, the word mercedes is rendered by the same Eng-
lish word grants. In the government translation before the court at the time

of the decision in Soulard's case, it was rendered grants. The sense of the

word, it is to be presumed, like that of all other words which have more than

one meaning, depends on the subject to which it is applied, and the connexion

in which it is found. In the present case, we see that the translator of the gov-

ernment considered it, when applied to the disposition of the royal lands, to mean
grants ; and his view of the subject is strongly countenanced by the general

character of the ordinance, and especially by the first sentence of the section

which immediately follows the sentence just quoted, where, in the general defi-

nition of the powers of the sub-delegate, the word mercedes is dropped. The
sentence is this :

" That, from the date of this, my royal order, the power of

appointing sub-delegates Judges to sill and compromise for the lands," &c. The
Judge has not the command of any law dictionary of the Spanish language, to

ascertain the technical sense of that word.

In the general dictionaries the sense is various. Baretti, (octavo edition,

London, 1809,) defines merccd to mean courtesy, favor, kindness, reward; and

in the phrase annexed to his definition, as explanatory of the last sense, he has

this :
" Servira un senor a merccd, to serve a great man without any salary, and
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to be rewarded at his pleasure." Cubi, (Baltimore, 1823, duodecimo,) defines

men cd to mean wages, gift, pleasure. Gallit, in his Spanish, French, and Latin

Dictionary, (Lyons, 1790, quarto,) defines it first salaire, prix, dv travail. Latin

mcrces ; i. e. salary, price of labor, wages, and next Grace, biev.fait accorda par
le roi. Latin Gratia, i. e. favor, benefit accorded by the king—kindness.

Now it is of a word whose significations are thus various, and which, in the

very instance before the court, had been rendered, by the translator of the gov-
ernment, grants, that the author informs his readers the meaning is gifts ; thus

presenting the idea that this was the only and undisputed meaning of the word :

and this unwarrantable assumption he makes for the purpose of caricaturing

the opinion of the court into a revolting absurdity.

It will be found, on reference to the opinion itself, that the argument of the
Judge is this : The royal order of 1754, was, according to my judgment, not in

force in Louisiana, but if you insist that it was, and that it must govern this case,

you must bring the case within the ordinance. Your argument is, that the word
mercedes, in the preamble, brings the case within it. To which I answer. 1st.

That the preamble, in which this word is found, neither gives nor grants any-
thing, itself, nor directs any to be given or granted by others ; it is mere recital,

leading to the regulations which follow : 2d. That the word mercedes does not
inevitably mean gijts ; it has been translated by the officers of the government,
grants ; it is capable, also, of being translated rewards. It is a word, therefore,

at best, of equivocal import But whether it mean grants, rewards, or gifts,

the preamble declares, that all such as shall thereafter be made, shall be made
in conformity with that ordinance ; but in looking through the ordinance, you
show the court no article which authorizes such a gift as litis.

There is enough in the ordinance to satisfy the word merredes in either of the

significations which has been given of it : if it mean grants, it is satisfied by
those articles which regulate the grant of lands on sale and composition : if it

mean reiocn-ds, it is satisfied by those rewards presented by the 7th and 8th
articles, which offer rewards to those who give information of intruders on the

public lands : if it mean gifts, it is satisfied by the second seel ion of the ordi-

nance and the laws 14 and 15 cited therein, which authorize gifts to the inhab-

itants of townsfor pasturage and commons, according to their wants, and to the

Indians ; but in neither sense do you show any part of the ordinance which au-
thorizes & gift like that which you claimed for Soulard. Reference is made to

pages 11 and 12 of the report, for the opinion of the court on this subject ; and
it is worthy of observation, that the author has entirely omitted in this charge,
" the gifts to inhabitants of towns for pasturage and commons, according to their

wants,'''1 which the court admitted might be made under the ordinance. Why it

was omitted, is obvious enough ; the insertion of such an exception might have
put the reader on further inquiry, and would, moreover, have destroyed the pi-

quancy of the ridicule which arises from grouping together, in one short pithy

sentence, Indians and informers as the favored objects selected by the court for

the display of the royal bounty of Spain.

The court is next charged with erroneously making the assumptions

—

6. " That O'Reilly's regulations were in their terms applicable, or ever were,
in fact, applied to or published in Upper Louisiana."

7. " That the regulations of O'Reilly, have any bearing on the grant to

Antoine Soulard, or that such a grant was contemplated by them."
8. " That the limitation to a square league of giants to new settlers in Ope-

lousas, Attacapas, and Natchitoches, (in the 8th art. of O'Reilly's regulations,)

prohibits a larger grant in Upper Louisiana."
In the argument of the cause, no question icas raised, relating to tht•publica-

tion of O'Reilly's regulations in Upper Louisiana ; nor docs the opinion contain

anything relating thereto ; nor does it convey an idea that Soulard' s grant was
contemplated by these regulations. Before reference is had to that part of the
opinion to which these statements relate, it should be observed, that the object
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of the reasoning of the court was to remove all presumption of the legality of

the concession, then in question, by showing that an authority to make such a

concession, cither in the form of law, or otherwise, was necessary to its validity :

and that the provisions of the regulations of O'Reilly, and also the general policy

of the Spanish Government, as evinced by those regulations, and the regula-

tions of Gayoso and Morales, collectively, did not permit a belief in the exist-

ence of any such authority. That, admitting that the concession then before

the court, considered alone, would raise a presumption of its own legality
;
yet

such a presumption would continue only so long as it should be unopposed by

a presumption of a higher nature ; and that the regulations mentioned, being

the acts of the supreme authority in the province, the presumption arising in fa-

vor of'their legality, was a presumption paramount to that arising in favor of the

legality of the single act of the Lieutenant Governor, in making the concession :

that two incompatible presumptions could not both be true : that the weaker

could not prevail against the stronger ; and that the stronger must prevail against

the weaker.
It was in the application of this course of reasoning that the court, in its opin-

ion, adverted to several of the provisions contained in the regulations of O'Reilly,

of Gayoso, and Morales, to show that those provisions evinced a policy and in-

tention on the part of the Spanish Government, in relation to the disposition of

the soil in Louisiana, not to be reconciled with the idea that any law existed,

authorizing the (riant or confirmation of the claim, then under consideration,

even though O'Reilly's regulations were not intended to apply to Upper Lou-
isiana, then known by the name of Illinois. But certainly it is not insinuated

in the opinion, that a limitation of a grant to a league square in Opelousas, &c.

prohibits a large grant in Upper Louisiana. The doctrine of the opinion is,

that a prohibition was not necessary to prevent such larger grant, but that a pos-

itive authority to make it must be shown. Whereas, the charge of error im-

plies the admission of the court, that the right would exist, but for the prohibition.

If, indeed, the power had primarily existed, or been previously conferred, a pro-

hibition might have been necessary to prevent its exercise, but that it had not

been conferred was an inference which the court could not resist ; and that it

did not primarily exist, was an assumption of the court, not controverted at the

bar. With regard to the 8th charge, the court did not assume that the limita-

tion of grants to a square league to new settlers in Opelousas, Attacapas, and

Natchitoches, (in the 8th article of O'Reilly's regulations) prohibits a larger

grant in Upper Louisiana. The question was not at all what those regulations

prohibited, but what they authorized. The court held the position that O'Reilly's

regulations, by their terms, extended to the whole of Louisiana : that the pow-

ers of the inferior officers were to be sought for in those regulations, and that

when a power was claimed for them beyond those regulations, (which covered

the period of the alleged grant to Soulard) that power must be shown in the

form of law or otherwise. On the hypothesis that O'Reilly's regulations con-

stituted the only law on the subject at that period, the court held that they did

not contain the power in question ; nor was it pretended that they did.

In reasoning on the probable existence of a tacit power to make the large

grant in question of 10,000 arpens, the court say, (pages 13, 14, of the report)

" upon what reason is it to be believed that the Governor General intended to

authorize grants of land in Upper Louisiana, upon principles different from those

upon which grants were to be made in every other part of the province ? Upon
what reason were grants of land to be limited in quantity, in Natchitoches, At-

tacapas, and Opelousas, and unlimited in Upper Louisiana ? And what policy

dictated the limitation of grants in the latter place, to 800 arpents, which we
find in the 9th and 10th sections of Gayoso's regulations, and the first section

of the regulations of Morales, if, before these regulations, there was no reason

for a limitation ? Was not the extension of settlement and the cultivation of the

soil, as much to be encouraged by the distribution of land in Upper Louisiana,
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as elsewhere in the province ? Why, in Upper Louisiana, should grants have
been made without regard to the means of the cultivator, when those particulars

were to be attended to with strictness in every other part of the province ? The
regulations of O'Reilly were made for every pait of the province, &c.

'1 his is the passage cited to support the 8th charge. Is there any error in

the reasoning ? But, above all, is there anything to countenance the assump-

tion imputed to the Judge that the limitation to a league square in one part of

the province prohibited a larger grant in another ?

The whole of the opinion to which these three charges are supposed to allude,

is to be found in the pages referred to, and further comment is unnecessary to

show how grossly they misrepresent the opinion of the Judge.

The next assumption imputed is this :

9. That the regulations of the Governor General, Gayoso, dated the 9th Sep-
tember, 1797, entitled " Instructions to be observed for the Admission ofNew
Settlers," prohibit, in future, a grant for services, or have the effect of annulling

that to Antoine Soulard, which was made in 1796, and not located or surveyed

until February, 1804.
A

This again must be met by a flat denial—neither of these assumptions is con-

tained in the opinion. With regard to the first branch of the charge, the author,

in order to keep up the color of absurdity which he is seeking to fasten on* the

Judge, continues to confound the absence of authority with positive prohibition.

Thus, in every instance in which the Judge has said that these regulations con-

tain no authority to make the grant in question, the author has made him say

that thev positively prohibit it ; to prove the falsity of which, and thus to convict

the Judge of error, the reader of " A Citizen " had only to inspect the regula-

tions themselves. The author's position seems to be, that the authority to make
these large grants is to be presumed, without proof, and must be presumed to

continue until positively prohibited. The Judge, on the contrary, held that the

authority must be proved, and wherever he has stated that the laws placed be-

fore him do not prove the authority, the author represents him as saying that

these laws prohibit it. But the prohibition does not arise from those regula-

tions, and is not to be sought for on their face, where the author represents

the Judge as saying it was to be found. The prohibition arises from consider-

ations extrinsic to the regulations, and antecedent to them. The king of Spain

being the owner of those lands, no one could grant them except that sovereign,

or some one authorized by him. The question was, who was authorized ? The
court said, that the only laws which had been brought to its view, did not show
the authority ; and hereupon the author represents the court as saying, that

those laws shoiv a prohibition. Is this a true statement of the court's position ?

Let candor, or even charity, answer the question with reference to such a state-

ment made by a counsel in the cause.

The second branch of the charge is still more gross : The court is represent-

ed as assuming, that the regulations of Gayoso, in 1797, annulled the prior grant

to Soulard, which was made in 1796. The court made no such assumption.

While the author was using the liberty of the press to parody, according to his

own taste, not only the language, but the meaning of the court, he would have

made a much nearer approach to the truth of the case, by representing the court

as assuming that Soulard had voluntarily abandoned his claim by failing to com-
ply with one of the regulations of Gayoso's, as well as Morales' regulations.

To expose the misrepresentations of the charge, it is proper to observe, that

the king of Spain, by one of the laws in the Recopilacion, (law 11, page 969,

Land Laws,) required all persons to whom lands had been distributed, to take

possession within three months, on pain of forfeiture. Gayoso and Morales,

pursuing the example of their Sovereign, made successively similar regulations

in Louisiana. The 14th of Gayoso required all to whom lands had been grant-

ed, to take possession within one year, and to make a specified progress in cul-

tivation in three years.
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The 4th of Morales is of the same character. Soulard had disobeyed this

command. Morales, also, pursuing the policy of his master in another respect,

(see law 14, p 969-70, Land Laws,) had required all holders of incomplete

titles to come in and complete them within six months, under pain of forfeiture.

Soulard also disobeyed this call, and the reasoning and conclusion of the court

on this subject was, that, if he had ever had title, he had forfeited it by his re-

fusal to obey those calls. The House must perceive that, under this explana-

tion, the position of the court, if not impregnable, is not, at least, absurd upon

its face. But, " A Citizen " gave no such explanation to his readers ; on the

contrary, the result, as he presents it, places the court in the predicament of

giving a retro-active effect to a regulation which was, in truth, prospective, and

which the court admitted to be prospective, and exhibits the court as directing

the annulling power of the regulation backwards in direct action on the grant,

instead of forwards on the omission to obey the command of the regulation.

That passage on the court's opinion to which this objection of the " Citizen "

points, is found in pages 18, 19, of the report of the committee, and Judge Peck
invites a comparison of the whole passage with this charge, that the House
may test the ingenuousness of the representation.

The next assumption imputed to the Judge, is this : " 10. That the complete

titles made by Gayoso, are not to be referred to as affording the construction

made by Gayoso himself, of his own regulations."

13. "That the complete titles (produced to the court,) made by the Gov-

ernor General or the Intendant General, though based on incomplete titles, not

conformable to the regulations of O'Reilly, Gayoso, or Morales, afford no in-

ference in favor of the power of the Lieutenant Governor, from whom these in-

complete titles emanated, and must be considered as anomalous exercises of

power in favor of individual grantees "

14. " That the language of Morales himself, in the complete titles issued by

him, on concessions made by the Lieutenant Governor ofUpper Louisiana, an-

terior to the date of his regulations, ought not to be referred to as furnishing

the construction which he, Morales, put on his own regulations."

15. " That the uniform practice of the sub-delegates or Lieutenant Govern-

or of Upper Louisiana, from the first establishment of that province, to the

10th March, 1804, is to be disregarded as proof of law, usage, or custom,

therein."

These charges are all presented together, because they are of kindred char-

acter, involve the same principle, and require the same answer. They are not

true. So far from it, they are diametrically opposed, in point both offact and

doctrine, to the grounds really assumed and maintained by the court. The rep-

resentation becomes the more extraordinary, because it is a fact which must

have been known to the author, that the evidence to which he alludes, in the

15th charge, was objected to by the District Attorney of the United States, as

inadmissible ; that the court did admit it on the very ground that it raised a

presumption in favor of the power of the Lieutenant Governor to make the grant

in question ; that the District Attorney excepted to the opinion of the court, and

that the bill of exceptions now constitutes a part of the record in the case of

Soulard, before the Supreme Court.

The court not only admitted all the evidence alluded to in these several

charges, but also admitted, in the most distinct terms, that they did afford an

inference ; that they did raise a presumption ; and were to be regarded as proof

of the existence of a power, in the Lieutenant Governor, to make the concession

on which Soulard relied : and yet precisely the reverse of this is that which is

imputed to the Judge in these charges, for which there is not the slightest color

in the opinion. The Judge admitted this evidence in the only light, and to the

fullest extent, to which it was offered : for it was offered, and could be offered,

only as presumptive proof, and in that character it was admitted.

Having received it as presumptive proof—having admitted that it did raise
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the presumption that was claimed for it—it became the duty of the Judge to

weigh this presumption against the other evidence in the cause. That process
was -performed ; and the conclusion of the Judge was, that the presumption ad-

mitted to have been raised by this evidence, was overborne by the opposing
proof: and because the Judge was constrained, in the conscientious discharge

of his duty, to come to this conclusion, he is accused, by this author, of having
assumed that the testimony in question afforded no inference, raised no presump-
tion, in favor of the power claimed for the Lieutenant Governor.
There is a statement in the close of the 13th charge, which demands a sepa-

rate answer. That charge, it will be observed, after accusing the Judge of
having assumed that the complete titles made by the Governor or Intendant
General, though based on incomplete titles not conformable to the regulations

of O'Reilly, Gayoso, or Morales, afford no inference in favor of the power of the
Lieutenant Governor, from whom these incomplete titles emanated, adds, " and
must be considered as anomalous exercises of power in favor of the individual

grantees." This feature, thrown into the charge by way of aggravating the

absurdity of the Judge, required only the exercise of a little candor in explana-
tion, to have proved, that, if not impregnably correct, the conclusion was, at

least, not marked with the absurdity which the author would inculcate on the
reader.

The question was, whether the confirmation by the Governor or Intendant

General of these inchoate titles, afforded satisfactory proof of the powers of
those inferior officers to originate those titles. It was admitted by the court,

as alreadv stated, that, instead of affording no inference, they did afford an in-

ference of such power ; and the whole question was, whether the subsequent
confirmation was satisfactory proof of such power ? As the regulations of
O'Reilly, Gayoso, and Morales, which had marked out the whole power of the
inferior officers, gave no authority to originate such titles, the court conceived
that, although the act of confirmation might prove the power of the confirming

officer, it did not prove the power of the officer who had originated the claim ; be-
cause the confirming officer might have the power to establish any claim, how-
ever irregular in its inception. An instance of this kind is presented in the

loth law of the Recopilacion : (Appendix to Land LaWs, 970) the concluding

sentence of which is this, " And because some lands have been granted by
public officers who had not the power thereto, and which have been confirmed

by us, in our Council, we, therefore, order, that all those to whom warrants of
confirmation have been issued, may be at liberty to retain them, and shall be
maintained in the possession of what land may be specified therein ; and they

shall be admitted, in regard to the excess, to the benefit of this law." That
which had happened in this case might have happened in the case at bar ; for

usurpations by inferior officers, far removed from the control of their superiors,

are not uncommon occurrences ; and the power of the inferior officer, from the

very few confirmations of his acts brought to the notice of the court in Soulard's

case, afforded no stronger inference of the powtr of the originating officer, than the

sweeping confirmation made by the king, of grants which, he avows at the same
time, have proceeded from officers who had no power to make them. In the case

at bar, the presumption of power in subordinate officers was confronted by the

published regulations of their superiors, which professed to chalk out the whole
of their powers, and yet had not given the power in question. The court, there-

fore, thought it more rational to refer the confirmation to the sovereign power
of the confirming officers, than to infer from that act a power in the inferior, not

found in the charters from which all his powers appeared to have been derived.

Such was the ground taken by the Judge, in which he conceives, that, if there

was inaccuracy there was no absurdity ; and that it presents a very different

case from the absurd anomaly exhibited by the charge.
The entire reasoning of the Judge upon this subject, is to be found in pages

13, 14, 15, 16, 17, 18, 19, and 20, of the report of the committee. And Judge
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Peck desires nothing more than a comparison of this opinion with these charges,

to establish that the positions of the assumption here imputed to him are precise-

ly the reverse of the doctrines which he maintains.

The 1 1th assumption imputed to him is in these words : "11. That although

the regulations of Morales were not promulgated as law in Upper -Louisiana,

the grantee in the principal case was bound by them, inasmuch as he had no-

tice, or must be presumed " from the official station which he held, " to have

had notice of their terms."

This is another entire misrepresentation. The error charged to the Judge
is based on the assumption, that the regulations of Morales had not been pro-

mulgated as law in Upper Louisiana; and yet, says the author, the grantee,

Soulard, (who resided in Upper Louisiana) was held to be bound by them, in-

asmuch as he had notice, or must have presumed, " from the official station

which he held," to have had notice of their terms ; whereas the fact is, that

these regulations had hern promulgated as law in that part of the province, and,

by the complete titles which the claimant himself produced, it appeared that

Soulard, who was the Surveyor, referred, in his official reports, to those very
regulations ; and, therefore, was proved to have had notice. The truth is, that

the publication of these regulations in Upper Louisiana was not questioned at

the bar, at the trial, but was tacitly conceded, and it was only denied thai, the

promulgation had been sufficient; but, independent of the presumption of their

regular publication throughout the province, after they had been so long in

operation, it was expressly proved by the late Lieutenant Governor himself, that

he, as Lieutenant Governor, had officially received several copies, not less than

six, at the port of St. Louis ; and it was further proved that his private secre-

tary had another fair copy, which he posted up in front of the government house.

The court did not, therefore, in the opinion, consider the question which this

statement represents it to have decided, which is, Whether, in case ofproof', that

the regulations had not been promulgated, the claimant, Soulard, would have
been presumed, from his official station, to have had notice of their terms. That
was not the case in proof; and, therefore, did not call for consideration. The
opinion of the court took the ground that there had, in fact, been a sufficient

promulgation. The opinion is found in page 2-1 of the report, and shows that

this statement of the author is a misrepresentation of the opinion.

The 1 2th assumption of the Judge, is in these words :
" 12. That the regu-

lations of Morales exclude all belief that any law existed under which a con-
firmation of the title in question could have been claimed."

It is only by the unfair process of taking a single detached sentence from the

opinion, that the author can gain a color for this charge. Standing alone, as it

does, and unexplained, it presents the Judge in the light of having affirmed, that,

the regulations of Morales, unconnected with its preamble, exclude the possible

existence of any law under which a confirmation of the title in question could
have been claimed from the Government of Spain.

The House will observe, that the. question in Soulard's case, was, whether
there might not have been some law or ordinance of intermediate date, between
those of O'Reilly's regulations in 1770, and Soulard's grant in 1796, by which
the Lieutenant Governor was authorized to make the latter grant. It was al-

leged by the counsel for the claimant, that there was such an intermediate law.

In that part of the opinion to which this charge points, the court was consider-

ing the probability of the existence of any such intermediate law, and the lan-

guage of the opinion in page 19 of the report, is this :
" The regulations

which we have, do not permit us to believe that there existed others. Morales,

in the preamble to those made by him, mentions those of O'Reilly and of Gay-
oso, in a manner which implies that these were all of which he had any knowl-

edge, and shows that he was making regulations which were to offer the only

means by which lands were to be obtained. His language is :
" That all persons

who wish to obtain lands, may know in what manner they ought to ask for them,
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and on what conditions lands can be granted or sold ; that those who are in pos-
session, without the necessary titles, may know the steps they ought to take to
come to an adjustment

; that the commandants, as sub-delegates of the intend-
ancy, may be informed of what they ought to observe," &c. This preamble
excludes the presumption that other laws existed, by which titles could be ob-
tained

; and the regulations themselves exclude all belief that any law existed,
under which a confirmation of the title in question could have been claimed.
The House will perceive that, if. the whole passage, or even its substance,

had been stated by the author, it would have been impossible for him to have
made anything of it, which his readers could have been induced to believe was
error. It is only by separating the last sentence from its context, that a case
can be presented which any man could be persuaded to regard as error.

The Judge is next accused of having decided, 16. " That the historical fact,

that nineteen-twentieths of the titles to lands in Upper Louisiana, were not only
incomplete, but not conformable to the regulations of O'Reilly, Gayoso, or Mo-
rales, at the date of the cession to the United States, affords no inference in favor
of the general legality of those titles."

The House will look in vain, throughout the opinion, for any such assump-
tion as this : for it contains no such assumption. The fact itself was not in

proof, and even if it were true, the court could not have noticed it without such
proof. Had it been proved, the evidence would, unquestionably, have appear-
ed in the record which was sent up to the Supreme Court on appeal. Rut it

was not there. Judge Peck has procured a printed brief of that record, which
was used at the argument of the case of Soulard, at the last term of the Supreme
Court, and which he understands was admitted by the counsel of the claimant
to have given a full and fair view of the evidence in that case. The fact, if his-

torically true, was not a fact about which any written history would have been
received in evidence, because it is too recent, and because the archives of the

province were at hand to make good the fact, if true, and afforded the best, and,
therefore, the only evidence of which a court could judicially take notice. A
judge could not receive the assertion of counsel, or that of a written book, in

proof of a fact like this ; and to accuse a court of disregarding evidence, which
was not before it, and which, therefore, it could not notice, is a misrepresenta-
tion calculated to bring a court into unmerited contempt.

The next assumption charged upon the Judge, is this : 17. " That the fact

that incomplete concessions, whether floating or located, were, previous to the

cession, treated and considered by the government and population of Louisiana,

as property saleable, transferable, and the subject of inheritance and distribu-

tion, ab intestaio, furnishes no inference in favor of those titles, or to their claim

to the protection of the treaty of cession, or of the law of nations."

There is nothing in the opinion which can afford the slightest color for this

statement. The facts mentioned in it were never offered in evidence, and,

therefore, the court neither did, nor could, decide anything relating to them.

Nothing in relation to these facts is to be found either in the opinion, or in the

record of the case which contains the evidence. Had those facts been in proof,

they would have afforded an inference in favor of the claim, and the presump-
tion arising from them would have been fairly weighed with the other evidence

in the cause, and settled according to the best judgment of the court.

The last assumption enumerated in the article, is as follows : 18. " That the

laws of Congress heretofore passed in favor of incomplete titles, furnish no ar-

gument or protecting principle in favor ofthose titles of a precisely similar char-

acter, which remain unconfirmed." There is nothing like this decided in the

opinion. All that is said by the court, to which this statement can be supposed
to relate, is in these words :

" That part of the act which requires the court to

determine the question of the validity of the title, according to the several acts

of Congress, &c." has been adverted to on behalf of the claimants, but not se-

riously relied upon, as furnishing the ground of a claim to confirmation in the

5
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present case. Upon this point, it is only necessary to remark, that there is cer-

tainly no act of Congress which would authorize the confirmation of the present

claim, or any part thereof. Now, the statement presents the case, as if the acts

of Congress had been shown to the court, confirming incomplete claims of pre-

cisely a similar character, and that the court, with these laws before their eyes,

assumed that they furnished no argument or protecting principle in favor of the

claim at bar : whereas, in truth, no such law was shown, nor, as the Judge be-

lieves, can be shown. But how does this statement agree with Mr. Lawless'

evidence, "that he considered the case of the heirs of Soulard as peculiar and
original in its leading characteristics ?

"

The author, not satisfied with this catalogue of misrepresentations, proceeds,

in his concluding paragraph, in these words :
" In addition to the above, a

number of other errors, consequential upon those indicated, might be stated."

This is true : for as the author was not governed by the opinion of the court in

the enumeration of his charges, their number depended entirely on the fertility

of his own invention He proceeds :
" The Judge's doctrine as to the forfeit-

ure, which, he contends, was inflicted by Morales' regulations, seems to me to

be particularly pregnant with grievous consequences."
To whom was this sentence addressed ? To the public of Missouri ! What

rights were menaced by those disastrous consequences r The rights of those

land claimants whose suits were yet depending in court, and rested upon the

same principles with those which had decided the case of Soulard. It was not

the case of Soulard which was to be benefited by this publication, for that was
gone, having been sent, for correction of errors, to the Supreme Court. And
what were the benefits which were to be derived from the publication, with re-

gard to the claims still remaining in court ? To array against the Judge, a

power which might overawe and control him, in the decision of the pending
cases ; or, to render him, in his character of a court, an object of contempt and
indignation, if he should dare to follow up, in future cases, the principles which
he had laid down in Soulard's ; or, to render the decisions of the court so des-

picable in the public estimation, as to destroy all the weight and authority of the

court, by holding up to the public, the Judge who composed it, as among the

most stupid and absurd, or unprincipled of mankind ; to beget, in the public

mind, a sympathy and respect for these claims, which would unfit that public to

perform the office of jurors in the trial of those issues of fact which the court

was authorized to direct with regard to these claims, and if a jury should be
drawn from the public for this purpose, to bring them to the jury-box with such

a load of pre-conceived prejudice against the court, as to indispose them to re-

ceive, with respect, any instruction, even on a point of law, which might be giv-

en from the bench : in short, to erect atrophy for these land claimants, and their

claims, on the ruins of the court itself.

The petitioner says, that his whole object in this publication, was to save his

clients from speculation, under the despondency which the decision of Soulard's

case had inspired. He does not say this in the article signed " A Citizen ;

"

nor did he say it when he was brought before the court to answer for this con-
tempt. It seems to be an after thought ; but does it furnish any justification of

his conduct ? The purpose was commendable, but were the means employed to

effect it equally so ? There are those, who hold that the end justifies the means,
and assassination has been defended on this ground : but this is not the doctrine

of courts. If the author's object had really been that which he avows, to wit:

to restore the confidence of his clients against the despondency which the de-

cision of the Judge had inspired, and thus to protect them against the rapacity

of speculators, there was no occasion for him to have gone into the public prints

to produce this effect. His personal assurance that the decision was erroneous,

and would be certainly reversed by the Supreme Court, would have been far

more likely to have produced this effect on clients who knew him, and confided

in him, than an anonymous article in a public newspaper. The publication,
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therefore, must have looked beyond his clients ; it must have looked to the

whole public, to whom he addressed himself: and what effect could it have been
his purpose to produce upon them ? In law, as well as in common sense, every
man is supposed to intend the natural consequences of his own actions ; and
what were the natural consequences which must have been expected to follow

the imputation of such a catalogue of errors and absurdities, to the opinion of

the court ? To bring the court into public contempt, and, with the public con-

tempt, to arouse the public indignation against the court ; to restrain the Judge
from the free exercise of his opinion, by the fear of the public resentment ; and,

by these means, to operate, indirectly, on the causes which yet remained for

decision.

Was not this publication a libel on the court ? "A libel," says Blackstone,
" is a writing of an illegal tendency, as a malicious defamation of any person,

and especially a magistrate, when it tends to provoke him to wrath
1
or expose him

to public hatred, contempt, or ridicule. The falsehood of a libel aggravates it,

and enhances its punishment." 4 Bl. Com. 150.

Chitty says, " To constitute a libel, it is not necessary that anything crimi-

nal should be imputed to the party injured. It is sufficient if the writer has ex-
hibited him in a ludicrous point of view, has pointed him out as an object of ridi-

cule or disgust; has, in short, done that which has a natural tendency to excite

him to revenge. And, therefore, words, in themselves not scandalous, become
criminal if put in writing, so that they tend, in any degree, to a man's discredit.

This applies still more strongly to persons in public capacities, so thai, to publish

anything which tends, in any degree, to the discredit ofpublic functionaries, whe-
ther I' ue or false, is libellous: and this seems to be the true boundary of the free-
dom of discussion.'" 3 Chitty, Cr. Law, 636. [868.]

Be it granted, that, in the United States, and especially under the Constitu-
tion of Missouri, a different boundary is contemplated, to wit : that boundary
which shall discriminate between truth and falsehood. Still this boundary will

not protect this publication against the imputation of being a libel, since it has
been shown to be destitute of truth, from the beginning to the end.

Was it not also a contempt of court, punishable by attachment ? Was it ne-
cessary, to make it such a contempt, that it should have been committed in the

face of the court ?

Blackstone says, that " Contempts which are thus punished, are either direct

or consequential

—

direct, as open insults : consequential, which plainly tend to

create an universal disregard of the court's authority." 4 Bl. Com. 283, 284.

Again he says, in page '285, " Some of these contempts may arise in the face of
the court, as by rude and contumelious behaviour, by obstinacy, perverseness, or pre-

varication; by breach of the peace, or any wilful disturbance whatever ; others

in the absence of the party, as by disobeying or treating with disrespect the king's

writ, or the rules or process of the court ; by perverting such writ or process to

the purposes of private malice, extortion, or injustice ; by speaking or ivriting

contemptuously of the court orjudges, acting in their judicial capacity ; by print-

ingfalse accounts (or even true ones, without proper permission,) of causes then

(lepra ling in judgment ; and by anything, in short, that demonstrates a gross want
of that regard and respect, which, when once courts ofjustice are deprived of their

authority, (so necessary for the good order of the kingdom) is entirely lost among
the p-cplc" Hawkins says, "that, for contemptuous words or writings concern-

ing the court, the party is punishable by attachment for contempt." And with
regard to the last class of contempts, he adds, " it seems needless to put instances

of this kind, so generally obvious to common understanding.'"
It would be easy to multiply cases, decided both in England and in this coun-

try, in which contempts by publications reflecting on the proceedings of a court,
have been held punishable by the summary process of attachment. Judge Peck
begs leave to refer the House to the following :—2d Atkins, 469. Proceedings
against the printers of the Champion, and the St. James' Evening Post. 13th
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Vessey, Jun. ex parte Jones. The King against Almons. Opinions and judg-

ment of Lord Chief Justice Wilmot, page 243.

1st. New York Term Reports, 485. The people against Freer ; and the same

case, 518. The people against Feu. 2d Johnson's Rep. 290. Oswald's case,

1st Dallas, 319.

The case of P. H. Darby, in Tennessee. [Knoxville Register, 27th August,

1824, in the Department of State.]

The petitioner alleges, that at the time of his publication, the case to which

it related had been finally decided by the court, and seems to infer, from this

circumstance, that it was not a contempt of the court in the sense of the law,

and that he was, therefore, not within the power of the court.

The first answer to be given to this remark, is, that the petitioner confounds

by it, contempts of a distinct character. In 2d Atkins, 471, Lord Hardwicke

says, " There are three sorts of contempts. One kind of contempt is scandalizing

the court itself. There may be, likewise, a contempt of this court, in abusing

parties who are concerned in causes here. There may be. also a contempt of this

court, in prejudicing mankind against persons before the cause is heard."

There cannot be anything of greater consequence than to keep the streams

of justice clear and pure, that parties may proceed with safety, both to them-

selves and their characters.

Now each of these contempts is separately punishable, and the publication in

question is punishable as a contempt of the first description mentioned by Lord

Hardwicke, because it tended to the scandal of the court itself, by misrepre-

senting its proceedings. The reason for punishing this contempt, is entirely

different from that which furnishes a contempt with regard to a pending cause.

With relation to the first, it is because the publication degrades and vilifies the

tribunal, and tends to destroy its authority and utility, as a public tribunal
;

while, with regard to the second, the reason for punishing the contempt, is, be-

cause it tends to obstruct the course of justice in the particular case, by preju-

dicing the minds of the court or the public with regard to the parties or their

cause. Hence, it is manifest, that, to constitute the first kind of contempt, it

is not at all necessary that the proceeding with regard to which the court is de-

famed, is still pending before the tribunal.

The case of the King against Almon, which has been cited from Wilmot,

page 243, is a case of the first description.

It was an application for an attachment against Mr. Almon for a publication

containing many libellous passages upon the Court of King's Bench, and upon

the Chief Justice of that court,for his conduct both in court and out of it; and it

charges the court, and particularly the Chief Justice, with having introduced a

method of proceeding to deprive the subject of the benefit of the Habeas Corpus
act. The charge against the Chief Justice was, that he had amended, at his

chambers, an information against Mr. Wilkes. He was charged with this act

as the Chief Justice of the court, and not as the court itself; the act charged was
one done by Lord Mansfield, at his chambers, and consummated there ; and yet,

Lord Chief Justice Wilmot held it to be a contempt of court.

It does not appear that the cause was pending in court ; no notice whatever

is taken of this circumstance in the opinion of Lord Chief Justice Wilmot ; and

in an opinion so minute and dilated, had that circumstance been considered as

essential to the offence, it would not have escaped the notice of the Judge. In

the same case, the court had been reflected upon for rules which they had es-

tablished in relation to the proceeding by Habeas Corpus, and also for the delay

to afford a remedy upon the writ of Habeas Corpus in a particular case. Jus-

tice Wilmot decides the reflections upon the court, in relation to each of these

subjects, to be a contempt. It is certain, therefore, that, with respect to either

of these, there was no cause depending, and that reflections upon the court to

constitute a contempt, need not relate to a cause depending, much less the mis-

representations of the decision of the court in relation to a cause which, in fact,

supposes its determination.
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The opinion, in this case, is replete with all the learning upon the subject,

and meets every objection which has been urged against the proceeding by-

Judge Peck.
The case of P. H. Darby, in Tennessee, was a case in which, at the time of

the publication, punished as a contempt, the particular cause had been decided

by the Supreme Court, against which the contempt was committed, and had

been sent back to the Inferior Court, for further proceedings.

The person who had been guilty of the contempt was an attorney, who had

been engaged in the cause ; his offence was that of a publication tending to ex-

cite the public indignation against the Judges of the Supreme Court, for having

given that opinion, and to bring the same into contempt ; and for this offence,

he was struck from the roll of attorneys in that court. The cause, it is true,

was pending in another tribunal, and might, perhaps, be again brought up be-

fore the Supreme Court ; and so the case of Soulard was depending before an-

other court, and might, perhaps, be remanded to the court of Missouri for further

proceedings. In both cases, therefore, the particular cause had, at the time of

the contempt, been finally decided by the court, and had passed out of that tri-

bunal into another ; and in both, there was a possibility that it might come back

again for further proceedings before the libelled tribunal. Yet, in Darby's case,

the fact that the cause had, at the time of publication, passed away from the

tribunal whose opinion was defamed by him, did not protect him from punish-

ment for the contempt.

A copy of the opinion of the court of Tennessee in Darby's case, is herewith

respectfully represented to the House, and is marked D.
But again : If it were essential to the power of the court to punish for a con-

tempt, that the publication should relate to a cause still pending before the court,

the evidence in this cause has proved that the publication in question is of this

description. The accuser has admitted that, although Soulard's case was his

text, his publication was intended to have a bearing on claims of a similar char-

acter, and depending on the same principles, which were still before the court,

and upon a multitude of cases, which, in presumption of law, were to be brought

before it. It was, then, by his own admission, a publication with relation, not

to one cause, but to many, which were still depending before the court and was
intended to produce an effect on the public mind, with relation to the merits of
those cases, and, as he himself states, did produce such effect. It meets, there-

fore, the third description of contempt, given by Lord Hardwicke, as well as the

first, inasmuch as it was a publication tending and intended to prejudice man-
kind with regard to those causes, before they had been heard by the court.

It has been intimated that this publication was made in the recess of the court,

and that, to constitute it a contempt, it is necessary that it should have appear-

ed in term time. There is nothing in the authorities which countenances this

suggestion ; and it seems to proceed again, from losing sight of the distinction

between the several classes of contempts. With regard to a contempt in open

court, it is necessary that the court should be in session : but, with regard to a

publication, tending to bring the tribunal into contempt, or tending to bias and

prejudice the public mind with regard to causes depending before that tribunal,

there is no such necessity ; for, whether in session or not, the tribunal is still,

in legal contemplation, in constant existence, and the causes which have been
there instituted, are as much pending causes in the recess as in the session of

the court ; and the mischief is precisely of the same character, in both instances,

whether the court be in session or not. It does not appear, in the cases cited,

that the court was in session when the publication took place ; and had this

been an essential ingredient in the composition of the offence, it would certainly

have been noticed. But no definition and no decided case adverts to it as en-

tering at all into the offence of contempt by publication ; and, in reason, it is

precisely the same whether the offence be committed in the recess or in the

session of the court ; because the offence consists in producing , or seeking to
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produce, the effect ofdrawing contempt on the tribunal, or exciting prejudicefor or

against one side of a pending cause. And it is manifest that the effect is just as

certainly produced, and as pernicious, and the mischiefjust the same, whether
done during the session of the court, or after its adjournment ; the tribunal be-

ing still in existence, and the cause yet pending ; and the maxim is, that, where

the reason is the same, the hew is the same. To support the objection, some au-

thority must be produced, directed to these two kinds of contempt, and this, it

is confidently believed, cannot be done : the authorities, on the contrary, are

the other way.
Was it any excuse for the complainant, that his publication spoke of Judge

Peck as Judge Peck, and not as the court ? The very same thing occurred,

and the same excuse was made, in Almon's case : for there, too, the publica-

tion spoke of the Lord Chief Justice, by his title of Lord Chief Justice ; and
the defamation was with regard to an act done by him singly, and out of court.

Yet, says Lord Chief Justice Wilmot, this is no excuse ; because the act was
done by him in his judicial character ; and the contempt, therefore, was offered

to him in his judicial character, and as a member of the court.

In the case before the House, Judge Peck, alone, composed the Court of

Missouri ; and the act, with regard to which he is defamed, was an act done
by him in his character of a court.

It is said, that, if this publication was a libel, the author was subject to pun-
ishment by an indictment ; and it seems to be supposed, that, because he was
so punishable, he was not subject to punishment by an attachment for a contempt
of the court. But the same objection was urged in the case of Almon, in the

same form, and was supported by the same popular topics—that the party had a

right to a trial by a jury of his peers ; and that in the form of the proceeding
adopted by the court, they were making themselves at once parties and judges
in their own causes. But the objection was open to these obvious answers, and
received them, to wit, that the offence was double. First, it was a libel, (and
was, moreover, scandalum magnatum,) because it tended to a breach of the

peace, and, in this form, was punishable by indictment. Secondly, That it was
a contempt of the court, in which aspect it was not punishable by an indictment,

and could be punished only by the summary process of an attachment for con-

tempt. That the latter power belonged to all courts from time immemorial, and
was indispensable to their existence as courts. It is, indeed, a strange defence

for a party to make against a punishment for one offence, to allege, that, by the

same act, he has also made himself liable to punishment for another. Accord-
ing to this mode of reasoning, the more a party multiplies and complicates his

offences, the more he increases the probability of his escape from punishment

for either.

In the case Yates against Lansing, (9 Johnston's Rep. 416,) Piatt, Sena-

tor, says, " contempt is an offence against the court as an organ of public jus-

tice, and the court can rightfully punish it on summary conviction, whether the

same act be punishable as a crime or misdemeanor, on indictment or not. To
challenge a senator or a judge, may, under circumstances, be a contempt, but*

is certainly indictable : a conviction on indictment will not purge the contempt
;

nor will a conviction for a contempt be a bar to an indictment. The offence

may be double, and so are the remedy and the punishment. For instance, as-

saults in the presence of the court, rescues, extortion, libels upon the court or

its suitors, relating to suits pending, forging a writ, &c. are indictable offences,

and certainly they are also contempts." Such, also, is the principle maintain-

ed by the Court of Tennessee, in the case of P. H. Darby.

The passage in the latter opinion is so peculiarly apposite to the case under

consideration, that Judge Peck begs leave to make it more accessible to the

House, by a quotation :
" The power to punish for a contempt is no part of the

criminal law ; if it were, courts which had no criminal jurisdiction could not

punish for contempt, as the Houses of the Legislature, the Court of Chance-
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ry, and this court. Where the contempt amounts to an indictable offence as
well as contempt of the court, punishment inflicted by the latter is no bar to a
prosecution for the former, and vice rasa. And neither the contemned court,

nor the court of criminal jurisdiction, is obliged to suspend proceedings till the

other has acted—9 Johns. 41.3, -417. Cowp. 829. This power itself, from its

very nature, must, necessarily, be independent of all other tribunals : for, if it

depends upon another, whether a punishment can be inflicted or not, that very
dependence defeats and overturns it. The insulted Judge must go to law before
some other tribunal, with every one whom his decision offends. Pie must quit

his business in court, and leave the bench, and travel to inferior courts, and give
his attendance upon them, neglecting, in the mean time, the official duties which
belong to his office.

The inferior judge may not be disposed to discourage the contempt ; the pro-
ceedings may not be regular, or legal ; they may be, in the end, set aside and
quashed, by arresting or reversing the judgment, and must be commenced
again, and the same difficulties again encountered. No one would be afraid to

offend ; the delay of punishment, and the numerous chances of escaping it,

would disarm the expected punishment of all its terrors ; nor would the insulted

court ever think of the attempt to cause the infliction of punishment under so
many discouragements. No sooner does he get through one set of contro-
versies than some other dissatisfied suitor assails him with equal outrage, and
involves him in others.

He must go again, and forever, through the same routine of vexation and
trouble. With such embarrassments to contend with, will he remain upon the
bench? He must either quit it, or submit to be directed by men who resort to

such means for the attainment of their ends, and become an instrument in their

hands for the sake of rest, abandoning his duties, and resigning the rights ofthe
people, without power to repress the efforts of designing men that shall be di-

rected against him, because of an unyielding temper. How will the Judge be
able to uphold his integrity, when interests of the highest magnitude are to be
settled by his decisions ?

When it shall be observed that the most submissive pass unmolested, will not
submission at least plead in recommendation of itself? Will it not set before
him the perpetual conflicts which he has to maintain in vindication of opinions
in which he has no individual interests, and the unceasing calumnies to which
he is exposed for the protection of others, who hardly know the cause why he
is so worried ? If, in so many difficulties, the Judge is not furnished with the
means of immediate defence and repression, his authority must fall, and the
rights of the people with it. For Avhat rights have they but those which the
law gives, by means of the courts it has instituted ? and if these cannot support
them, "the rights themselves are nominal."

It is said, that, in punishing this publication as a contempt, "the Judge has
invaded the liberty of the press." What is the " liberty of the press ?" and in

what does it consist ? Does it consist in a right, to vilify the tribunals of the
country, and to bring them into, contempt, by gross and wanton misrepresenta-
tions of their proceedings ? Does it consist in a right to obstruct and corrupt
the streams of justice, by poisoning the public mind with regard to causes in

these tribunals, before they are heard ? Is this a correct idea of " the liberty

of the press ? " If so, the defamer has a charter as free as the winds, provided
he resort to the press for the propagation of his slander ; and, under the prosti-

tuted sanction of "the liberty of the press," hoary age and virgin innocence lie

at his mercy. This is not the idea of "the liberty of the press" which prevails

in courts ofjustice, or which exists in any sober and well regulated mind. The
" liberty of the press " is among the greatest of blessings, civil and political,

so long as it is directed to its proper object—that of disseminating correct and
useful information among the people. But this greatest of blessings may be-
come the greatest of curses, if it shall be permitted to burst its proper barriers.
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The river Mississippi is a blessing to the country through which it flows, so

lond as it keeps within its banks ; but it becomes a scourge and a destroyer
when it breaks them.

What earthly blessing is so great as civil liberty ? What curse so terrible as

licentiousness and anarchy ?

It is to check the last that laws are made ; and it would be just as rational to

complain of all laws as a restraint on natural liberty, as to complain of that

portion of them which restrains the licentiousness of the press.

The liberty of the press has always been the favorite watchword of those who
live by its licentiousness. It has been from time immemorial, is still, and ever
will be, the perpetual decaataium on the lips of all libellers. Oswald attempted
(o screen himself under its &gis, in the case which has been cited from the first

Dallas. But the attempt was in vain. The court taught him the difference be-

tween the liberty of the press and the licentiousness of the press ; and, in his

further attempt to raise an impeachment against the Judges for that sentence,
the House of Delegates confirmed the wholesome lesson.

[Judge Peck prays a reference to the note in the case of Oswald.]
If, indeed, the liberty of the press was a panoply broad enough to cover eve-

rything that is done in its name, nothing in the form of a publication could ever
have been punished as a contempt of court : for the Plouse will observe, that,

in all the reported cases in which these publishers have been called to answer
for a contempt, whenever the defence has appeared in the report, it is the liber-

ty of the press which is the perpetual theme. It is uniformly claimed to be the

right of the citizen to question the acts of all public men, and the changes are

continually rung on that great palladium of human rights and human happiness
—the liberty of the press ; as if human rights and human happiness could be
promoted by the prostration and destruction of courts of justice, or by poison-

ing their streams in the fountain head.

It is unnecessary to pursue this subject. The Judge has never pretended
that his opinions are not to be questioned : he insists, however, that they are to

be questioned only according to the laws of the land. One mode of question-

ing them under these laws, is by appeal to a superior court ; and, after the

subject-matter shall have been finally decided, another mode of questioning them
is by respectful discussion, either in the public prints or elsewhere. In the pre-

sent case, the first mode of questioning the opinion, that by appeal, had been
resorted to : for the second mode, that of respectful discussion, the case was
not ready, because the subject-matter had not been disposed of finally ; and,

even if it had been, it has been shown that there was no semblance of inves-

tigation in this article—no pretence of discussion of any kind. It was sheer
misrepresentation; and it does not follow, that, because an opinion of a court

may be respectfully discussed, it may, therefore, be misrepresented : much less

that it may be so misrepresented as not only to impair the confidence of the pub-
lic in the dignity, intelligence, and purity, of the tribunal, but to render both
the Judge and the court objects of universal contempt, scorn, and ridicule ; and
least of all, that, in doing this, a strong prejudice shall also be infused into the
public mind with regard to causes still pending in the court.

The Judge has shown, that, in proceeding against this contempt by an at-

tachment, he was justified by the example not only of the courts of England,
from time immemorial, but the example also of other courts in the different States

of the Union, where the liberty of the press and the trial by jury are as highly
prized and as strongly guarantied by their constitutions as they are in the State

of Missouri ; and he will now add, that, even in Missouri, the courts had led

the way by the exercise of the same power in cases of contempt by publication.

One of these cases occurred a very short time before the State Government
went into operation. The proceeding was against the editor of the " Missouri
Gazette," for a publication, giving an account of an assault and battery which
had been committed on him by another editor, after the latter had been recog-
nized to answer for the offence.
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The rule for the attachment was made absolute, and although there were
mitigating circumstances in this case, the party was both fined and imprisoned.
The other case occurred in the Supreme Court of the State, only two or three

years before that under consideration, and it is the case alluded to in the evi-
dence before the committee. In the suit of Bellisime vs. M'Coy, Mr. Lawless
had prosecuted a writ of error in that court, and the court had decided against
his client. A petition for a re-hearing was filed, and a re-hearing was granted.
After the re-hearing had been granted, a publication appeared containing stric-

tures on the opinion which had been pronounced by the court : the court,
considering it to be a misrepresentation of their opinion, made a rule on the
printer to show cause why he should not be attached for a contempt. Mr.
Lawless showed cause against the rule, which being deemed insufficient by the
court, it was made absolute. The name of the author was then given up, and
that author was the same Luke E. Lawless.

A rule was then made on him. Mr. Lawless appeared, and attempted to
show cause ; but the court held it insufficient, made the rule absolute, and or-
dered interrogatories to be filed. They were filed, and Mr. Lawless answered
and purged himself of the contempt. An hone » able member of this House, who
was an eye witness of the case, can correct any error in this report.

In that case, the exercise of the power was as much an invasion of the free-
dom of the press and the right of trial by jury, as the proceeding before Judge
Peck. It is true that the cause was still pending in court ; but it has already
been shown that this makes no difference in the law of the case, when the scan-
dal is directly on the court ; and it has been also shown, that, in this instance
also, there were cases pending, on which the publication was admitted to have
been intended to bear.

And, with these remarks, the Judge dismisses this branch of the subject.
It is next said, the Judge's manner and language, in pronouncing sentence

on the attachment, were rude and harsh towards Mr. Lawless.
On this subject the Judge understands the resolution of the House to confine

him to the evidence reported by the Judiciary Committee ; and he will, there-
fore, make no statement of the case as it occurred, and as he believes it to have
been capable of proof, if the opportunity had been afforded. But he presumes
that he may call the attention of the House to the admissions made by the two
principal witnesses, themselves, of the relation, in point of feeling, which they
hold towards Mr. Lawless and the Judge, and to ask that their statements may
be received with a reasonable allowance. But, let it be conceded that their

statements are strictly correct, to what do they amount ? The House will re-
mark, that Judge Peck was delivering an opinion in a case of contempt, arising

from a publication which had misrepresented an opinion of the court ; the tenden-
cy of which was, to destroy all the respectability of the court, and to render it

universally ridiculous and contemptible, as well as to destroy the equipoise of
the public mind with regard to all the land claims depending before the court.
The court was delivering an opinion, too, in reply to an argument which had
continued for several days, in which the most inflammatory appeals had been made
to the passions of a crowded audience, representing the proceeding as bein<r an
invasion of the rights of the free citizens of the State, and more especially an
invasion of the sacred right of trial by jury, and of the liberty of the press, which
were protected by the most solemn guaranties of the constitution : for such is,

in effect, the evidence before the Judiciary Committee, and such were the facts.

Against all these topics and arguments, the Judge was replying at considerable
length, vindicating a proceeding which he held vital to the existence of the
court, and marking his conception of the character of the contempt.
And it is said that the Judge, in the course of delivering this opinion, appear-

ed at times to be a good deal excited.

Was it strange that a Judge thus circumstanced should have been excited ?

Or was it even improper, or indecent, or inconsistent with the character of a
6
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Judo-e to express with warmth his sense of the indignity which had been offered

to the court and, through the court, to the United States, which that court re-

presented ?

With regard to the language of the court, Mr. Lawless says that he consid-

ered it contumacious towards him; but both he and the other witnesses agree in

the specification of the words imputed to the Judge. What were those words ?

In speaking of that publication, the Judge pronounced it to be false : has he not

proved it to be so ? He pronounced it to be calumnious : lias he not proved it

to be so ? He pronounced it malignant : has he not proved it to be so ? Has

it not been shown to have been done malo animo, towards the court, and towards

the causes still remaining in court ? And in having been done malo anint o, was

it not malicious ? In what other terms was the court to speak of such a publi-

cation than those which the law itself has annexed to it ? Is not every libel

pronounced, both in the bonks and by the courts, to be false, scandalous, ma-

licious, and defamatory ? Is a man to reconcile it to himself to do an improper

act, and yet take fire at the terms which describe it ? Was the court to qualify

and mince the common language of the law in cases of this sort, through respect

to the feelings of a man, who, so far from showing respect to that tribunal, stood

before it charged and convicted of a flagrant contempt ?

But it is said that the court, inter alia, in the course of its opinion, referred

to a practice, in China, of painting the houses of calumniators black ; and, as

the witnesses inferred, the court seemed to think Mr. Lawless a proper subject

for such treatment. The last was an inference of the witnesses : for none of

them say that the court expressed what they inferred, and none of them recol-

lect the connexion in which the court referred to this Chinese custom. It was
natural that they should have been struck with what was new to them, and not

surprising that they should not have observed, or should have forgotten, the

precise connexion in which it was introduced ; nor is it very surprising, that,

as the conduct ot Mr. Lawless was in question, they should have looked to see

how he would take the allusion. That the Judge, in the course of his opinion,

made an allusion to this custom, is the only fact which is clearly in proof. And
what impropriety was there in his doing so ? Was it improper, on such an oc-

casion, and before such an audience, to show the light in which all civilized na-

tions regarded a calumniator ? Hid it not fairly and properly belong to the dis-

cussion ? Was it not proper in a moral point of view ? Was it not calculated

to have a salutary effeel, both upon the bar and the bystanders, to show, that,

throughout the world, wherever civilization has dawned, there was but one feel-

ing and one voice with regard to an offence of this sort, and that a voice of un-

mingled reprobation ? MS ith regard to the case itself, and the party concerned
in h, what was there that called upon the court to measure its terms with regard

to such an unmeasured contempt ? The witnesses themselves prove that warmth
and excitement are not the habits of the Judge. But there are occasions in

which warmth and emotion become a Judge, and in which coldness and indif-

ference would be unseemly even on the bench. Whenever vice is to be re-

pressed, or the dignity and authority of the court are to be vindicated against

aspersion and contempt, the Judge must be either less or more than human who
could uniformly play the stoic. But he is unwilling that it should be believed

either that his manner or phrase was exceptionable, as he conscientiously believes

neither to have been so ; and to establish the manner and the phrase in its con-
nexion, was one among his strongest reasons for desiring that his witnesses

should be heard by the House. Believing it probable that a member of the

House, who witnessed the proceeding, has it in his power to do justice to the

Judge in this respect, he hopes he may be permitted to claim that justice from
him.

There is one point of view in which this case still remains to be considered.

Hitherto it has been treated as if the offender had been a stranger to the court.

But Mr. Lawless was attorney and counsel at its bar, and was, therefore, under
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an increased obligation to treat it with respect, and also under an increased
responsibility to the court. He seems to suppose that this relation implies no
responsibility on him, except while he was in court, or engaged in some profes-
sional duty in relation to a cause in court. But he is mistaken. The relation
between the court and the attorneys who stand upon its roll., is a permanent
and continuing one, so long as the name is permi;ted there to stand ; and courts
have a supervising power over the conduct of attorneys out of court, and may
attach them for acts having no connexion whatever with can/ cause in court.

Thus the court will order an attorney to pay over money received by him as
steward of a manor. Ex parte Corp. Christ. College, 2 Petersdorff, 615, case 13.

So they will compel him to pay over money received by him as a collector.

Id. 614, case 12.

So when he had received money as a Bill Broker, unconnected with his pro-
fessional character. Id. 616, case 18, Ex parte Hall.

For extortion, the king will order him to be struck off the rolls, &c. Id. 605.
So for assigning for error that which he knows to be false. Id. 609, case 6.

For gross misbehavior, the court will do it. Id. ih. case 8.

It is needless to multiply citations to this effect. They will be found collect-

ed by this author under the head of " Attorneys."
The court considers its character so far associated and implicated with that

of the attorneys who stand upon its rolls, that they will suffer no man to stand
there who has disgraced himself by his misconduct, although that misconduct
have no connexion with the court. Cowper, 829, Ex parte Broionsall.

Attorneys, as officers of the court, are also under its protection ; and from
this relation, it is their natural duty to set the example of respect to the rest of
the community, and to discourage and repress disrespect in others, instead of
exciting that disrespect by their own conduct, speeches, and publications.

By the 35th section of the judiciary act, the courts of the United States are

authorized to prescribe the rules by which they will permit attorneys to be ad-

mitted, to practice at their bar ; and, with relation to contempts committed by
such attorneys, the Supreme Court of the United States has decided, with ob-

vious propriety, that the court towards which the contempt has been committed,

must, of necessity, be the best judge of the character of the contempt : they

doubt their own power to revise such a sentence, and say that the case must be

a flagrant one, indeed, in which they would interfere with such a sentence.

Ex parte Burr. 9 Whcaton, 529.

If the step taken by the court in this case would have been right towards a

stranger, it was, therefore, a fortiori, right with regard to an attorney so inti-

mately connected with it, and owing it habitual respect.

Let us now see the conduct of this attorney, when brought before the court

to answer for the contempt.
He is told that the court has decided the publication to be a contempt. It

was his privilege to purge himself of this contempt, as he had done in the case
just mentioned before the State Court. The opportunity of doing so is afforded

him. He is asked whether he wishes to have interrogatories propounded to

him, or whether he will answer them if propounded by the court ? He answers,

that he does not wish them, and that, if propounded, he will not answer them.

This declaration that he would not answer interrogatories if they should be pro-

pounded, was not only an aggravation of the first contempt, but was a new and
substantive contempt, which would, of itself, have justified the sentence that

was passed, and in this light it is considered by the books.

4 Black. Com. 287.

1 Dall 329.

2 Hawk. P. C. 231, B. 2. C. 22, Sec. 43.

Do. 219, do. note to sec. 10.

Strange's Rep. 1197, 1 Wils. 30.
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2 Bar. K. B. 219.

4 Burr, 2105, Rex vs. Edwards.
5 T. R. 362, King vs. Horsley.

In Mr. Lawless' memoiial, he states, that, in reply to the question of the

court, " 1st. That he did not require interrogatories to be filed ;

"2d. That if interrogatories were filed, he would not answer them
;

" 3d. That, as he had committed no contempt, he would purge himself of none."
" That the said Judge thereupon declared, that the refusal to answer any in-

terrogatories that might be filed, was a great aggravation of the contempt al-

ready committed by your petitioner, and deserved a severer punishment than

that which he would possibly have otherwise inflicted."

But there was not a mere refusal to answer interrogatories. A paper was
read by Mr. Lawless, or, as the evidence states, by Mr. Lawless or his counsel,

in which the truth of the article signed " A Citizen," is, in a spirit of contra-

diction, re-asserted in the face of the decision of the court then made. [See

report of committee, pp. 46 and 47.]

Why, ifno disrespect, no contempt, was intended, did not Mr. Lawless avail

himself of the opportunity to declare this in the form which the law prescribes ?

The opportunity was fairly opened to him by the tender of interrogatories,

but his refusal to answer them was flat and peremptory.
Among the questions propounded to Mr. Lawless, while before the com-

mittee, there is the following one :
" Were you required by the court to make

any apology or other atonement for the publication of the article signed ' A Cit-

izen,' before the order was made for your imprisonment, and for suspending you
from the bar ?

"

Judge Peck has met with no elementary book, nor any adjudged case, which
prescribes it to the court as a duty, to make any such overture to a party stand-

ing before it convicted of a contempt.

The only course prescribed by them was that which the court did pursue, of
tendering interrogatories : and after Mr. Lawless had answered, in reply to this

overture, that he did not wish to have them exhibited, and added, indignantly,

that he would nut answer if they were exhibited, and read a written paper re-as-

serting the truth of the " Citizen," and denying the jurisdiction of the court,

any further overture, like that proposed in the question, would have been far

more likely to produce a new insult to the court than to propitiate the offender.

Had the contempt consisted of a hasty or unguarded expression, a recanta-

tion, in the presence of the court, might have been received as an atonement
with propriety. But where the contempt consisted in the misrepresentation of

the decisions of the court through the medium of the public prints, with intent

to bring the court into contempt ; and consisted, also, in an attempt to influence

the public in relation to causes depending before the court, and to excite indig-

nation against the couit, it was due to the administration of justice that there

should be an example made.
It would have been indefensible on the part of the court, if it had viewed the

offence merely in the light of a personal affair, and capable of being atoned for

by an acknowledgement of error without the solemnity of an oath.

With respect to the imprisonment of Mr. Lawless in the criminal's apartment
of the gaol, the sentence of the court was general, that he should be imprisoned
for the particular period. It did not occur to the court that there were different

apartments in the gaol, nor was there any suggestion made in relation to that

subject.

The sentence would have been complied with by putting him in the debtors'

apartment. Had he requested to be put there, there is no question but that his

request would have been complied with. He shows that, at his request, he was
immediately taken into another room.

In page 35 of the report, it is said, in the testimony of Mr. Lawless, " that,

when he presented himself to the court, at the expiration of the term of his sus-

pension, the Judge inquired particularly of the clerk, if the time had expired ?"
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The House will see how improbable this evidence is, when they reflect that

the order of suspense was in the Special Court, held at St. Louis, under the act

of 26th May, 1824, for the trial of land causes; the records of which court

would remain at St. Louis, and had no connexion with the records of the Dis-

trict Court held at Jefferson City . Yet, in page 36 of the report, Mr. Lawless
states, that, alter his suspension, he first re-appeared in court at Jefferson City.

This is adverted to, because it appeared to be the object of the testimony to

show a disposition on the part of the court to enforce, rigorously, against Mr.
Lawless, its sentence.

Upon the whole, Judge Peck declares that, in this proceeding, he was actu-

ated by a sense of official duty. He considered it his duty to sustain the dig-

nity and authority of the court over which he had been appointed to preside
;

he considered it due to the government which he represented—due to the tri-

bunal, and due to the suitors whose rights were committed to its protection, to

punish this contempt as he did punish it. He did consider himself, and does

still consider himself, as sustained, at every step, by the highest authority. He
believed it, conscientiously, to be his solemn and imperious duty to make the

example which he did make, more especially in relation to the" country in which
he holds his courts, and the nature of the claims which he was called upon to

adjudicate, and which had produced this agitation. If, in so doing, he has

erred, he has erred in company with judicial characters with whom any judge
may be proud to associate ; and he has yet to learn that such an error would
be a high misdemeanor in the sense of the Constitution of the United States.

Judge Peck is perfectly aware of the purposes to be answered by his removal,

and is, therefore, not at all surprised at the pertinacity with which it has been
sought for the last four years.

Whether these purposes are such as the interests of the United States call

upon them to countenance by ordering further proceedings in this case, is a
question for others, not for Judge Peck. Confident he is, that, if he had been
made of more pliant materials, and could have reconciled it to himself to con-
sult his repose rather than his sense of duty, the House would not have been
troubled with this inquiry.

JAMES H. PECK.
Washington, April 13, 1830.

The case having thus been fully brought before the House of Representatives,

that body, on the 21st of April, went into a Committee of the whole House on
the State of the Union, Mr. Martin of South Carolina in the chair, and took
up the memorial of Mr. Lawless, the report of the Judiciary Committee, and
the foregoing explanation by the Judge. An animated debate arose. Mr.
Buchanan, chairman of the Commitee on the Judiciary, addressed the committee
for more than an hour, in explanation and support of the committee's report.

Mr. Clay of Alabama spoke in reply, strenuously opposing the resolution to

impeach, and defending the conduct of the Judge. Mr. Spencer of New York
rejoined, and advocated the propriety of an impeachment. The committee then
rose ; the debate was resumed on the following day ; when a motion to postpone
all the other orders of the day, in order to give an opportunity for the discussion,

occasioned a warm contest, in which Messrs. Whittlesey, Burges, WicklifFe,

Spencer, Wayne, Storrs and Ellsworth took part. The motion prevailed ; the
orders were postponed : and the House again went into Committee of the Whole,
Mr. Wilde of Georgia in the chair.

Mr. Pettis of Missouri now took the floor, and continued to occupy it in a
speech of more than three hours, warmly defending the conduct of Judge Peck,
and earnestly opposing the proposal to impeach him.
Mr. Everett of Massachusetts, though not holding the Judge altogether unwor-

thy of censure, was unwilling to proceed so far as to impeach, and he concluded a
short speech in remonstrance, by offering a resolution, declaring, that the House
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disapproved the conduct of Judge Peck, but that there was not sufficient evi-

dence before it to justify his impeachment for a high misdemeanor in office.

Mr. Storrs of New York opposed the adoption of the resolution, because it

went to recommend a final action by the House upon the subject ; when, in his

opinion, it ought to be fully investigated before the competent tribunal. He
was replied to by Mr. Bulges of Rhode Island, who proposed a modification of

Mr. Everett's resolution, which somewhat softened its terms ; declaring, that

" although the House might not, if called upon, altogether approve the conduct

of Jud"-e Peck, yet, that perceiving no evidence of ill intent on his part, it would

not sanction the impeachment." He afterwards, however, withdrew this, and

Mr. Everett slightly changed the form of his resolution, so as to suit it more
nearly to his views.

Mr. Ellsworth of Connecticut then addressed the committee at length in sup-

port of the resolution for impeachment reported by the Judiciary Committee (of

which he was a member) ; and was followed by his colleague, Mr. Huntington
of Connecticut, who spoke with warmth on the opposite side of the question.

The debate was continued till seven o'clock in the evening, when a motion to

rise was carried by a majority of two votes only.

On the following day, Mr. Bulges spoke at length, in defence of the Judge, and
against the motion to impeach. Having concluded an animated speech of more
than two hours, he was replied to by Mr. Wickliffe, another member of the

Judicial Committee ;
whereupon the question was put on Mr. Everett's amend-

ment, which was rejected, and the resolution for the impeachment was carried,

ayes 113.

The Committee having risen, and reported the resolution to the House, in

the words following,
" Resolved, that James H. Peck, Judge of the District Court of the United

States for the District of Missouri, be impeached of high misdemeanors in office,"

The resolution was read at the clerk's table, when Mr. Buchanan demanded
that the question be taken by yeas and nays. The demand was supported by
the House, and it was ordered accordingly.

Mr. Pettis moved that there be a call of the House : but the motion was
negatived.

The question on impeachment was then decided by yeas and nays as follows :

Those who voted in the affirmative were, Messrs. Mark Alexander, Robert
Allen, Willis Alston, John Anderson, William S. Archer, William Armstrong,
Robert W. Barnwell, Daniel L. Barringer, Thomas Beekman, James Blair,

Abraham Bockee, Ratliff Boon, Peter J. Borst, Thomas T, Bouldin, John
Bradhead, Elias Brown, James Buchanan, William Cahoon, C. C. Cambreleng,
John Campbell, Samuel P. Carson, Thomas Chandler, Thomas Chilton, Na-
thaniel H. Claiborne, Richard Coke, Jun., Nicholas D. Coleman, Henry W.
Conner, James L. Hodges, Banjanhn C. Howard, Henry Hubbard, Peter

Ihrie, Jun., Jacob C. Isacks, Jonathan Jennings, Richard W. Johnson, Cave
Johnson, Joseph G. Kendall, John Kincaid, Perkins King, Henry G. Lamar,
Pryor Lea, Joseph Lecompte, Robert P. Letcher, George Loyall, Dixon H.
Lewis, Chittenden Lyon, John Magee, Thomas Maxwell, Lewis Maxwell,
William McCreery, George McDuffie, Rufus Mclntyre, George E. Mitchell,

Robert Monell, H. A. Muhlenberg, William T. Nuckolls, Henry B. Cowles,
Hector Craig, Robert Craig, Thomas H. Crawford, Jacob Crocheron, Henry
Daniel, Thomas Davenport, Warren R. Davis, Edmund Deberry, Harmur Den-
ny, Robert Desha, Charles G. Dewitt, Philip Doddridge, William Drayton, Ed-
ward B. Dudley, Jonas Earll, Jun., William W. Eilsworth, George Evans,

Joshua Evans, James Findlay, Isaac Finch, Chauncey Forward, Thomas F.

Foster, Joseph Fry, Nathan Gaither, John Gilmore, William F. Gordon,

Thomas H. Hall, Jehiel H. Halsey, Joseph Hammons, Jonathan Harvey,
Charles E. Haynes, Thomas Hinds, Walter H. Overton, James K. Polk,

Robert Potter, Gershom Powers, William Ramsey, Joseph Richardson, John
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Roane, William Russell, John Scott, A. H. Shepherd, James Shields, Benedict
I. Semmes, Samuel A. Smith, Jesse Speight, Ambrose Spencer, Richard Spen-
cer, Michael C. Sprigs, John B. Stengere, Henry R. Storrs, Benjamin Swift,

John Taliaferro, John Test, Wiley Thompson, John Thomson, James Trezvant,

Hailing Tucker, G. C. Verplanck, Gee-. C. Washington, John W. Weeks,
Campbell P. White, Edward D. White, Charles A. WicklirTe, Richard H. Wilde,
Joseph F. Wingate, and Joel Yancey. 123.

Those who voted in the negative were, Messrs. William G. Angel, Benedict
Arnold, John Bailey, Noyes Barber, Mordecai Bartley, Isaac C. Bates, John
Bell, John Blair, Tristram Bulges, Samuel Butman, Clement C. Clay, James
Clark, Lewis Condict, Richard M. Cooper, Joseph H. Crane, William
Creighton, Jun., B. W. Crowninshield, John Davis, Henry W. Dwight, Edward
Everett, Horace Everett, Benjamin Gorham, George Grenell, Jun., Joseph
Hawkins, Thomas H. Hughes, Jonathan Hunt, J. W. Huntington, William
Kennon, Henry C- Martindale, William McCoy, Daniel H. Miller, Dutee J.

Pearce, Spencer Pettis, Isaac Pierson, John Reed, Robert S. Rose, Thomas
H. Sill, William Stanberry, James Standefer, Philander Stephens, William L.
Storrs, Joel B. Sutherland, Samuel Swann, John W. Taylor, Joseph Vance,
Samuel F. Vinton, Elisha Whittlesey, Lewis Williams, and Ebenezer Young. 49.

So the Home risolved thai the Impeachment should be preferred.

Ordered, that Mr. Buchanan and Mr. Storrs of New York be a commitee to

go to the Senate, and, at the bar thereof, in the name of the House of Repre-
sentatives, and of all the people of the United States, to impeach James H. Peck,
Judge of the District Court of the United States for the District of Missouri,

of high misdemeanors in office ; and acquaint the Senate, that the House of

Representatives will, in due time, exhibit particular articles of impeachment
against him, and make good the same.

Ordered, that the committee do demand that the Senate take order for the

appearance of the said James H. Peck, to answer to said impeachment.
On motion of Mr. Storrs, a committee was appointed to prepare and report

articles of impeachment. It, consisted of Mr. Buchanan, Mr. Storrs, Mr. Mc-
Duffie, Mr. Spencer of New York, and Mr. WicklifTe.

On the 26th of April, Mr. Buchanan and Mr. Storrs appeared at the bar of

the Senate, and complied with the order of their appointment, when, on motion of

Mr. Tazewell, their message was referred to a committee of three members of

the Senate : Messrs. Tazewell, Webster and Bell were appointed the commit-
tee : but before the ballot for their appointment was taken, Mr. Benton of Mis-
souri was, at his own request, excused from voting.

On the 27th, Mr. Tazewell, from the select committee, made the following

report :

Whereas, the House of Representatives, on the 26th of the present month,
by two of their members, Messrs. Buchanan and Storrs of New York, at the

bar of the Senate impeached James H. Peck, Judge of the District Court of

the United States for the District of Missouri, of high misdemeanors in office
;

and acquainted the Senate that the House of Representatives will, in due time,

exhibit particular articles of impeachment against him, and make good the same
;

and likewise demanded that the Senate take order for the appearance of the

said James H. Peck to answer the said impeachment ; therefore,

Resolved, that the Senate will take proper order thereon ; of which due no-
tice shall be given to the House of Representatives.

And the committee further recommend to the Senate that the secretary of

the Senate be directed to notify the House of Representatives of the foregoing

resolution.

The Senate concurred, and the notice was given accordingly.

On the day following, the Vice President communicated to the Senate two
letters from Judge Peck, notifying that body of his intention of going to Balti-

more, where he should remain some days : and requesting that, in the arrange-
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ment of the Senate Chamber preparatory to his impeachment, a seat might be as-

signed him by which he might avoid facing the windows, on account of the

weak state of his eyes. The letters were read, and laid on the table.

On the 29th, Mr. Buchanan reported the form of the article of impeachment :

which was considered on the 1st of May in Committee of the Whole, and report-

ed with amendments, which were agreed to by the House, and the article in its

amended form was then adopted. See it hereafter.

On motion of Mr. Buchanan, it was
Resolved, that five managers be appointed by ballot, to conduct the impeach-

ment on the part of the House.
The House accordingly proceeded to ballot, when the following gentlemen

were chosen, viz : James Buchanan, of Pennsylvania ; Henry R. Storrs, of

New York ; George McDuffie, of S. Carolina ; Ambrose Spencer, of

New York ; and, at a subsequent ballot, Charles A. Wickliffe, of Kentucky.

It was further resolved, that the article of impeachment be carried to the

Senate by the managers : and that a message be sent to the Senate informing

them that managers had been appointed and directed to cany the article of im-

peachment to the Senate.

The message having been delivered in that body by the clerk of the House,
On motion of Mr Tazewell, it was
Resolved, that, at twelve o'clock tomorrow, the Senate will resolve itself into

a court of impeachment : at which time the following oath or affirmation shall

be administered by the Secretary to the President of the Senate, and by him to

each member of the Senate, viz :

" I solemnly swear (or affirm, as the case may be) that in all things apper-

taining to the trial of the impeachment of James H. Peck, Judge of the Dis-

trict Court of the United States for the District of Missouri, I will do impartial

justice according to law."

Which Court of Impeachment being thus formed, will, at the time aforesaid,

receive the managers appointed by the House of Representatives to exhibit ar-

ticles of impeachment in the name of themselves and of all the people of the

United States against James H. Peck, Judge of the District Court of the Uni-

ted States for the District of Missouri, pursuant to notice given to the Senate

this day by the House of Representatives that they had appointed managers
for the purpose aforesaid.

Ordered, that the secretary lay this resolution before the House of Represent-

atives.

On motion of Mr. Tazewell,
Resolved, that after the managers of the impeachment shall be introduced to

the bar of the Senate, and shall have signified that they are ready to exhibit ar-

ticles of impeachment against James H. Peck, the President of the Senate
shall direct the serjeant at arms to make proclamation ; who shall, after mak-
ing proclamation, repeat the following words :

" All persons are commanded to

keep silence, on pain of imprisonment, while the Grand Inquest of the nation is

exhibiting to the Senate of the United States Articles of Impeachment against

James H. Peck, Judge of the District Court of the United States for the Dis-

trict of Missouri : " after which the articles shall be exhibited ; and then the

President of the Senate will take proper order on the subject of the impeach-
ment, of which due notice shall be given to the House of Representatives.

HIGH COURT OF IMPEACHMENT.
The United States vs James H. Peck.

Tuesday, May 4, 1830.

On motion of Mr Tazewell,
The Senate resolved itself into a High Court of Impeachment : and the

Secretary admiministered the oath prescribed by the resolution of yesterday
to the Vice President ; who then administered the same oath to the follow-
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ing Senators, viz. Messrs. Adams, Barnard, Barton, Bell, Bibb, Brown, Burnet'
Chase, Clayton, Dickerson, Dudley, Ellis, Foot, Forsyth, FreJinghuvsen'
Grundy, Havne, Hendricks, Holmes, Iredell, Johnston, Kane, Kinov Knight'
Livingston, McKinley, McLean, Marks, Naudain, Noble, R ibbins, Rowan
Buggies, Sanford, Seymour, Silsbee, Smith of S. C, Sprague, Tazewell,Troup,
Tyler, Webster, White, Willey, Woodbury.
The managers on the part of the House of Representatives, viz. Messrs.

Buchanan, Storrs of New York, McDuffie, Spencer and Wickliffe, appeared and
were admitted : and VI r Buchanan their chairman having announced that they
were the managers instructed by the House of Representatives to exhibit a
certain article of impeachment against James H. Peck, Judge of the District
Court of the United States l'orthe District of Missouri,
They were requested by the Vice President to take seats assigned them

within the bar ; and the Serjeant at arms was directed to make proclamation,
which he did in the words heretofore prescribed.

After which the managers rose, and Mr. Buchanan, their chairman, read the
article of impeachment, as follows :

ARTICLE
Exhibited by the House of Representatives of the United States, in the name of

themselves, and of all the People of the United States, against James H. Peck
Judge of the District Court of the United Stales for the District of Missouri, in
maintenance and support of their impeachment against him for high misdemea-
nors in office .

ARTICLE.

That the said James II. Peck, Judge of the District Court of the United States
for the District of Missouri, at a term of the said court, holden at St. Louis, ih
the State of Missouri, on the fourth Monday in December, one thousand eight
hundred and twentyfive, did, under and by virtue of the power and authority
vested in the said court, by the act of the Congress of the United States, en-
tilled " An act enabling the claimants to lands within the limits of the State of
Missouri and Territory of Arkansas to institute proceedings to try the validity
of their claims," approved on the twenty-sixth day of May, one thousand eight
hundred and twentyfour, render a final decree of the said court in favor of the
United States, and against the validity of the claim of the petitioners, in a cer-
tain matter or cause depending in the said court, under the said act, and before

that time prosecuted in the said court, before the said Judge, by Julie Soulard,
widow of Antoine Soulard, and James G. Soulard, Henry G. Soulard, Eliza
Soulard, and Benjamin A. Soulard, children and heirs at law of the said Antoine
Soulard, petitioners, against the United States, praying for the confirmation

of their claim, under the said act, to certain lands situated in the said State of
Missouri ; and the said court did thereafter, on the thirtieth day of December,
in the said year, adjourn to sit again on the third Monday in April, one thou-
sand eight hundred and twentysix.

And the said petitioners did, at the same December term of the said court,

holden by and before the said James H. Peck, Judge as aforesaid, in due form
of law, under the said act, appeal against the United States, from the judgment
and decree so made and entered in the said matter, to the Supreme Court of
the United States ; of which appeal so made and taken in the said District

Court, the said James H. Peck, Judge of the said court, had then and there
full notice. And the said James H. Peck, after the said matter or cause had
so been duly appealed to the Supreme Court of the United States, and on or

about the thirtieth day of March, one thousand eight hundred and twentysix, did

cause to be published in a certain public newspaper, printed at the city of St.

Louis, called " The Missouri Republican," a certain communication prepared
by the said James H. Peck, purporting to be the opinion of the said James H.

7
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Peck as Jud^e of the said court, in the matter or cause aforesaid, and purport-

in"- to set forth the reasons of the said James H. Peck, as such judge, for the

said decree and that Luke Edward Lawless, a citizen of the United States,

and an attorney and counsellor at law in the said District Court, and who had

been of counsel for the petitioners in the said court in the matter aforesaid, did,

thereafter, and on or about the eighth day of April, one thousand eight hundred

and twentvsix, cause to be published in a certain other newspaper, printed at

the city of St. Louis, called " The Missouri Advocate and St. Louis Enquirer,"

a certain article signed kl A Citizen," and purporting to contain an exposition

of certain errors of doctrine and fact alleged to be contained in the opinion of

the said James H. Peck, as before that time so published ; which puhlication

by the said Luke Edward Lawless, was to the effect following, viz :

" To the Editor :

Sir : 1 have read, with the attention which the subject deserves, the opinion

of Judge Peck on the claim of the widow and heirs of Antoine Soulard, pub-

lished in the Republican of the 30th ultimo. I observe that, although the Judge

has thought proper to decide against the claim, he leaves the ground of his de-

cree open for further discussion.

Availing myself, therefore, of this permission, and considering the opinion so

published, to be a fair subject of examination to every citizen who feels him-

self interested in, or aggrieved by its operation, I beg leave to point the atten-

tion of the public to some of the principal errors, which I think that I have dis-

covered in it. In doing so, I shall confine myself to little more than an en-

umeration of those errors, without entering- into any demonstration or developed

reasoning on the subject. This would require more space than a newspa-
per allows, and besides, is not (as regards most of the points) absolutely

necessary.

Judge Peck, in this opinion, seems to me to have erred in the following as-

sumptions, as well of fact as of doctrine:

1st. That, by the ordinance 1754, a sub-delegate was prohibited from mak-
ing a grant in consideration of services rendered or to be rendered.

2d. That a sub-delegate in Louisiana was not a sub-delegate as contemplat-

ed by the above ordinance.

3d. That O'Reilly's regulations, made in February, 1770, can be con-

sidered as demonstrative of the extent of the granting power of either

the Governor General or the sub-delegates under the royal order of Au-
gust, 1770.

4th. That the royal order of August, 1770, (as recited or referred to in the

preamble to the regulations of Morales, of July, 1799,) related exclusively to

the Governor General.

5th. 'I hat the word ' mercedes,' in the ordinance of 1754, which in the

Spanish language means ' gifts,' can be narrowed by anything in that or-

dinance or in any other law, to the idea of a grant to an Indian, or a reward to

an informer, and much less to a mere sale for money.

6th. '1 hat O'Reilly's regulations were in their terms applicable, or ever were,

in fact, applied to, or published in, Upper Louisiana.

7th. That the regulations of O'Reilly have any bearing on the grant to An-
toine Soulard, or that such a grant was contemplated by them.

8th. That the limitation, to a square league of grants to new settlers in

Opelousas, Attakapas and Natchitoches, (in 8th article of O'Reilly's regula-

tions) prohibits a larger grant in Upper Louisiana.

9th. That the regulations of the Governor General, Gayoso, dated 9th Sep-
tember, 1797, entitled ' Instructions to be observed for the admission of new
settlers,' prohibit, in future, a grant for services, or have the effect of annulling

that to Antoine Soulard, which was made in 1796, and not located or surveyed
until February, 1804.
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10th. That the complete titles made by Gayoso are not to be referred to ag
affording the construction made by Gayoso himself of his own regulations.

1 1th. That, although the regulations of Morales were not promulgated as law
in Upper Louisiana, the grantee in the principal case was bound by them, inas-
much as he had notice, or must be presumed, ' from the official station which
he held,' to have had notice, of their terms.

1-th. That the regulations of Morales ' exclude all belief that any law
existed under which a confirmation of the title in question could have been
claimed.'

13th. That the complete titles, (produced to the court) made by the Gover-
nor General or the Intendant General, though based on incomplete titles not
conformable to the regulations of O'Reilly, Gayoso, or Morales, afford no in-
ference in favor of the power of the Lieutenant Governor, from whom these in-
complete titles emanated, and must be considered as anomalous exercises of
power in favor of individual grantees.

14th. That the language of Morales himself, in the complete titles issued by
him, on concessions made by the Lieutenant Governor of Upper Louisiana, an-
terior to the date of his regulations, ought not to be referred to as furnishing
the construction which he, Morales, put on his own regulations.

15th. That the uniform practice of the sub-delegates or Lieutenant Governor
of Upper Louisiana, from the first establishment of that province to the 10th
March, 1804, is to be disregarded as proof of law, usage, or custom, therein.

16th. That the historical fact, that nineteen twentieths of the titles to lands in

Upper Louisiana were not only incomplete, but not conformable to the regula-
tions of O'Reilly, Gayoso, or Morales, at the date of the cession to the United
States, affords no inference in favor of the general legality of those titles.

17th. That the fact, that incomplete concessions, whether floating or located,

were, previous to the cession, treated and considered by the government and
population of Louisiana as property, saleable, transferable, and the subject of
inheritance and distribution ab intestato, furnishes no inference in favor of those

titles, or to their claim to the protection of the treaty of cession or of the law of
nations.

18th. That the laws of Congress heretofore passed in favor of incomplete ti-

tles, furnish no argument or protecting principle in favor of those titles of a pre-

cisely similar character which remain unconfirmed.

In addition to the above, a number of other errors, consequential on those in-

dicated, might be stated. The Judge's doctrine as to the forfeiture, which he

contends is inflicted by Morales' regulations, seems to me to be peculiarly

pregnant with grievous consequences. I shall, however, not tire the reader

with any further enumeration, and shall detain him, only to observe, by way of

conclusion, that the Judge's recollection of the argument of the counsel for the

petitioner, as delivered at the bar, differs materially from what I can remem-
ber, who also heard it. Injustice to the counsel, I beg to observe, that all

that I have now submitted to the public, has been suggested by that argument
as spoken, and by the printed report of it, which is even now before me.

A CITIZEN."

And the said James H. Peck, Judge as aforesaid, unmindful of the solemn
duties of his station, and that he held the same, by the Constitution of the Uni-

ted States, during good behavior only, with intention wrongfully and unjustly

to oppress, imprison, and otherwise injure the said Luke Edward Lawless, un-

der color of law, did, thereafter, at a term of the said District Court of the

United States for the District of Missouri, begun and held at the city of St.

Louis, in the State of Missouri, on the third Monday in April, one thousand

eight hundred and tvventysix, arbitrarily, oppressively, and unjustly, and under

color and pretence that the said Luke Edward Lawless was answerable to the

said court for the said publication, signed " A Citizen," as for a contempt there-
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of, institute, in the said court, before him, the said James H. Peck, Judge as

aforesaid, certain proceedings against the said Luke Edward Lawless, in a sum-
mary way, by attachment, issued for that purpose by the order of the said James
H. Peck, as such judge, against the person of the said Luke Edward Lawless,

touching the said pretended contempt, under and by virtue of which said attach-

ment the said Luke Edward Lawless was, on the twentyfirst day ofApril, one

thousand eight hundred and twentysix, arrested, imprisoned, and' brought into

the said court, before the said Judge, in the custody of the marshal of the

said State ; and the said James H. Peck, Judge, as aforesaid, did afterwards,

on the same day, under the color and pretences aforesaid, and with the intent

aforesaid, in the said court, then and there unjustly, oppressively, and arbitra-

rily, order and adjudge that the said Luke Edward Lawless, for the cause

aforesaid, should be committed to prison for the period of twentyfour hours,

and that, he should be suspended from practising as an attorney or counsellor at

law in the said District Court for the period of eighteen calendar months from

that day ; and did then and there further cause the said unjust and oppressive

sentence to be carried into execution ; and the said Luke Edward Lawless was,

and by the order of the said James H. Peck, Judge as aforesaid, thereupon

suspended from practising as such attorney or counsellor in the said court, for

the period aforesaid, and immediately committed to the common prison in the

said city of St. Louis, to the great disparagement of public justice, the abuse
of judicial authority, and to the subversion of the liberties of the people of the

United States.

And the House of Representatives, by protestation, saving to themselves tbe

liberty of exhibiting, at any time hereafter, any further articles, or other accu-

sation or impeachment, against the said James H. Peck, and also of replying

to his answers which he shall make unto the article herein preferred against him,

and of offering proof to the same, and every part thereof, and to all and every

other articles, accusation, or impeachment, which shall be exhibited by them as

the case shall require, do demand that the said James H. Peck may be put to

answer the high misdemeanors in office herein charged against him, and that

such proceedings, examinations, trials, and judgments, may be thereupon had
and given, as may be agreeable to law and justice.

A. STEVENSON,
Speaker of the House of Representatives.

Attest, M. St. Clair Clarke,
Clerk House of Reps. U. S.

The Vice President then informed the managers that the Senate would take

proper order on the subject of the impeachment ; of which due notice should be

given to the House of Representatives.

The managers by their chairman delivered the article of impeachment to the

table of the Secretary, and they withdrew.

On motion of Mr. Tazewell, and by unanimous consent, Resolved, that the

Secretary be directed to issue a summons, in the usual form, to James H. Peck,
Judge, &c, to answer a certain article of impeachment exhibited against him by
the House of Representatives on this day ; and that the said summons be re-

turnable here on Tuesday next, the 1 1th instant, and be served by the serjeant

at arms, or some person to be deputed by him, at least three days before the re-

turn day thereof.

Ordered, that the secretary lay this resolution before the House of Represent-

atives.

On motion of Mr. Tazewell, the court then adjourned to 12 o'clock on Tues-
day next.
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HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Tuesday, May 11, 1830.

The Vice President administered the oath prescribed to Mr. Smith, of Ma-
ryland, and Mr. Chambers. The court was then opened by proclamation. The
return of the serjeant at arms of the summons issued to James H. Peck, was
read as follows :

" I, Mouxtjoy Bayly, Serjeant at Arms of the Senate of the United States, in

obedience to the within summons to me directed, did proceed to Barnaul's
Hotel in the city of Baltimore, on Thursday the 6th instant, and did then and
there deliver to, and leave with, the within named James H. Peck a true copy
of the within writ of summons, and a like copy of the precept thereon endorsed

;

and did show him both.
" Washington, ) MOUNTJOY BAYLY."

8 May^ 1 830. ]

The Secretary then administered the following oath to the serjeant at arms :

"You, Mountjoy Bayly, Serjeant at Arms of the Senate of the United States,

do swear that the return made and subscribed by you upon the process issued

on the 4th day of May instant by the Senate of the United States against James
H. Peck, Judge, &c. is truly made, and that you have performed said services

as therein described—So help you God."

Proclamation was then made as follows :

" O yes ! O yes ! O yes ! James H. Peck, Judge of the District Court of
the United States for the District of Missouri, come forward and answer the

article of impeachment exhibited against you by the House of Representatives

of the United States."

Whereupon James H. Peck appeared at the bar, attended by William Wirt
as his counsel, and by whom he submitted the following application :

Mr. President,

I appear in obedience to a summons from this honorable Court, to answer
an article of impeachment exhibited against me by the honorable the House
of Representatives of the United States.

The summons, in which the article of impeachment was embodied, was served
on me in the city of Baltimore on Thursday last. Three juridical days only

have elapsed since that period, one of which has been partly employed in travel-

ling to this city ; and owing to my own ill health and the professional engagements
of the counsel selected for my defence, the time has been wholly inadequate to

the preparation of such an answer and plea, as the nature of the case requires.

Although the article of impeachment against me be a single one, yet the le-

gal justification of my conduct and the vindication ofmy character require that

a full and particular answer explanatory ofthe transaction on which I am accused,
and of the principles of law on which I acted, should be placed on the files of
this honorable Court.
The publication which was adjudged and punished as a contempt became such

by the manner in which it misrepresented, distorted and discolored the opinion

which it professed to censure : to the public scandal and contempt of the court

which had pronounced that opinion, and to the prejudice of other causes of the

same character and resting on the. same principles, which were still pending in

court and waiting for decision. To show that such was the character and such
the tendency of the publication,' that it was, therefore, in law, a contempt of

court, that in proceeding to punish it as such, the court was supported and
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justified by the highest authority, and did not act unjustly, arbitrarily and op-

pressively toward the party who stood convicted of the publication, but was in-

fluenced solely by a concientious sense of public duty, will be the object and

business of the answer. In desiring to present the whole case fully and intelli-

gibly to this honorable Court, in the form of an answer, instead of resting on the

general plea of Not Guiltv, I am sustained by the precedent set by this honor-

able Court on a former occasion. Indeed, it seems due to this honorable Court,

and to the honorable House of Representatives, as well as to myself, that the

facts and principles which constitute my defence should be fully, clearly and

distinctly set forth in my answer, in order that both my accusers and judges

may be in full possession of the grounds on which I respectfully but confidently

believe that my conduct will find its entire vindication.

I ask only time to prepare this answer with that care and consideration which are

due to this high and honorable Court, to the solemnity of the occasion, and to the

deep interest, in point ofreputation rather than of office, which I have in the result.

In preparing this answer, it will be indispensably necessary, that I should be

present with the counsel who will be employed in drawing it, with a view to the

correct exhibition of the facts which are to enter into that answer ; and I submit

it with great respect to this honorable Court, that to the accurate and just ac-

complishment of an object, on which I have so much at stake, I ask nothing

unreasonable, when I request that I may be allowed until the 2oth day of the

present month for the purpose of filing my answer and plea.

It is equally indispensable to my defence that I should have witnesses from

the State of Missouri, which was the scene of the transaction in question, and

that I should have certified copies of records from the courts for the trial of

land claims in that State. Some of these witnesses are named in the affidavit,

hereto annexed : but I confidently believe that there are others in that State who
will be found equally material, if an opportunity shall be allowed me to go out and
collect them. This honorable Court will be pleased to observe that the trans-

action which is the subject of complaint, occurred four years ago. The efforts

which had been made from the year 1826, down to the present time, to raise

an impeachment on that ground, were known to have failed ; and not expect-

ing that the effort could ever succeed, I have not been careful to inquire or to

reflect who might or might not be important to me as witnesses, in the ap-

parently improbable event of an impeachment. I therefore deem it indispen-

sable to the justice of the case, that after I shall have filed my answer and plea,

an opportunity should be allowed me to go to Missouri, and collect my wit-

nesses, and to select from the records of land claims in that State, the cases

which bear immediately upon the question before this honorable Court, with

the view of obtaining authenticated transcripts to be exhibited on the trial. I

am aware that some time will be required to accomplish these objects ; but

justice requires that they should be accomplished. I ask only a fair trial and

that I may not be condemned unheard ; but 1 should be condemned unheard, if

the hearing should be forced, and a condemnation should follow, before a reason-

able opportunity shall be allowed me to collect the proofs essential to my defence.

I have no desire to delay or to avoid this trial. On the contrary, since it has

assumed so serious a form, my sincere desire is to meet it with as little delay

as possible. The distance from this place to Missouri, and the time which will

probably be necessary to collect the proofs which have been indicated and to

bring them to this city, can be as well estimated by the honorable Court as by

myself. I will barely observe that the marshal of the State to whom it is un-

derstood that subpoenas for the witnesses are to be addressed, is believed to re-

side at the distance of seventy miles from St. Louis ; that there is not an en-

tire certainty of finding all the witnesses at home ; that if found, they will prob-

ably require some days to arrange their business and domestic concerns, be-

fore they can safely set out on so distant a journey, which may detain them for

six or eight weeks from home ; that they are liable to detention by casualties
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on the way ; and that some time will be necessary to procure the transcripts of
records which will be essential to my defence. It is believed that between
fifty and sixty days, from the dates of the subpoenas, were found, in practice, to

be necessary to convene before the Judiciary Committee of the honorable

House of Representatives, witnesses from the same State in support of the charge
which forms the ground of the impeachment. With these data before the hon-

orable Court, it is submitted that from fifty to sixty days from the time of filing

my answer and plea, and the award of process which I am to carry and cause

to be served in Missouri, will not be an unreasonable allowance of time to place

me in a condition to meet a full and fair trial of the impeachment on its merits.

I ask only the time which this honorable Court shall deem reasonable for the

accomplishment of these purposes ; and that the time which shall be fixed may
be such as to afford a fair probability, a reasonable certainty of commanding at

this city, the use of that testimony which the purposes of justice require ; and
that I may be saved from the humiliation of moving a farther continuance on the

ground of the unavoidable absence of material testimony.

The motions which I respectfully submit are,

First, That a reasonable time may be allowed me to prepare my answer and
plea ; and for this purpose I ask until the 25th day t)f the present month.

Second, That after my answer and plea shall be filed, process for witnesses

may be awarded to me, and a reasonable time may be allowed to collect my
witnesses and proofs from the State of Missouri.

In support of these motions, I beg leave to submit to this honorable Court the

accompanying affidavit. JAMES H. PECK.

City of Washington, to wit :

James H. Peck made oath on the holy Evangelists of Almighty God, that

among others, John B. C Lucas, Robert Wash, Edward Bates, and Josiah
Spalding, of the State of Missouri, are material witnesses for him on the trial of
the impeachment preferred against him by the honorable the House of Repre-
sentatives of the United States, and that he cannot safely go to trial without the

benefit of their testimony : that he verily believes there are other witnesses in

Missouri, who may be equally material to him on the said trial, and whom he
would have it in his power to collect, if process shall be awarded and an opportu-

nity allowed to him to do so : that it will also be material for him to procure
from the Court for the trial of land claims in Missouri, authentic transcripts of
records of several cases which are essential to his defence, and without which
he cannot safely go to trial : that it will be necessary for him to be present with

his counsel who shall be engaged in drawing his answer and plea to the article

of impeachment ; and that in order to perform this duty with accuracy and pro-

priety, the indulgence which he has asked till the 25th of the present month is

not more than reasonable ; that after this answer and plea shall be filed, the

purposes of justice require that he should be furnished with process and per-

mitted to proceed to Missouri to collect his witnesses and select from the land

records the transcripts which will be necessary for his defence ; and that he

does not think it will be in his power to collect the necessary witnesses and
documents at the city of Washington, with reasonable certainty, in a shorter

space of time than from fifty to sixty days from the time that he shall set out

with process ; and farther, that his application to this honorable Court for time to

prepare his answer and plea, and for time to procure the attendance of neces-

sary witnesses, and the transcript of records from the State of Missouri, is not

made for the purpose of delay, but only for the purpose of obtaining a full and
fair hearing of the impeachment against him on its real merits.

JAMES H. PECK.
Subscribed and sworn to before me the subscriber, a Justice of the Peace in

and for the County of Washington, in the District of Columbia, this tenth day
of May, 1830. D. A. HALL, J. P.
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Mr. Webster thereupon submitted the following motion, which was con-
sider d.

Ordered, that James H. Peck file his answer and plea with the Secretary ofthe

Senate to the article of impeachment exhibited against him by the House of

Representatives on or before the second Monday of the next session of Congress.

On motion of Mr. Bibb,

The said motion was amended, and then agreed to, as follows :

Ordered, that James H. Peck file his answer and plea with the Secretary of

the Senate to the article, &c. on or before the twentyfifth day of the present

month.
Ordered, that the Secretary notify the House of Representatives and James

H. Peck accordingly.

On motion of Mr. Chambers, the court adjourned to Tuesday 25th inst. at 12

o'clock.

IN SENATE—May 12, 1830.

Ordered, that the Secretary of the Senate direct copies of the rules of pro-

ceedings prescribed in cases of impeachment to be printed for the use of the

members, and laid on their tables, on the first day of the next session of the

court ; and also, that copies be furnished to the managers of the impeachment
in the case of James H. Peck, and to the accused and his counsel.

Which rules are in the following form :

1. Whensoever the Senate shall receive notice from the House of Represent-

atives that managers are appointed, on their part, to conduct an impeachment
against any person, and are directed to carry such articles to the Senate, the

Secretary of the Senate shall immediately inform the House of Representatives

that the Senate is ready to receive the managers for the purpose of exhibiting

such articles of impeachment, agreeably to the said notice.

2. When the managers of an impeachment shall be introduced to the bar of

the Senate, and shall signify that they are ready to exhibit articles of impeach-

ment against any person, the President of the Senate shall direct the sergeant

at arms to make proclamation, who shall, after making proclamation, repeat the

following words :
" All persons are commanded to keep silence, on pain of im-

prisonment, while the Grand Inquest of the Nation is exhibiting to the Senate

of the United States articles of impeachment against ;" after which the

articles shall be exhibited, and then the President of the Senate shall inform

the managers that the Senate will take proper order on the subject of the im-

peachment, of which due notice shall be given to the House of Representatives.

3. A summons shall issue, directed to the person impeached, in the form

following :

" The United States of America, ss.

The Senate of the United States to —
,
greeting :

Whereas the House of Representatives of the United States of America did,

on the day of , exhibit to the Senate articles of impeachment
against you, the said , in the words following :

\_Here insert the articles.]

And did demand that you, the said , should be put to answer the ac-

cusations as set forth in said articles ; and that such proceedings, examinations,

trials, and judgments, might be thereupon had as are agreeable to law and jus-

tice : You, the said , are therefore hereby summoned to be and appear
before the Senate of the United States' of America, at their Chamber in the city

of Washington, on the day of , then and there to answer to the

said articles of impeachment, and then and there to abide by, obey, and perform,
such orders and judgments as the Senate of the United States shall make in the

premises, according to the constitution and laws of the United States.
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Hereof you are not to fail.

Witness, , Vice President of the United States of America, and Pre-
ident of the Senate thereof, at the city of Washington, this day of

-, in the year of our Lord , and oi the Independence of the LTnited

States the

Which summons shall he signed by the Secretary of the Senate, and sealed

with their seal, and served by the sergeant at arms to the Senate, or by such

other person as the Senate shall specially appoint for that purpose, who shall

serve the same pursuant to the directions given in the form next follow-

ing :

4. A precept shall be endorsed on said writ of summons, in the form follow-

ing, viz :

" United States of America, ss.

The Senate of the United States to , greeting:

You are hereby commanded to deliver to, and leave with , if to be
found, a true and attested copy of the within writ of summons, together with a

like copy of this precept, showing him both : or in case he cannot with conve-

nience be found, you are to leave true and attested copies of the said summons
and precept at his usual place of residence ; and in whichsoever way you per-

form the service, let it be done at least days before the appearance day
mentioned in said writ of summons. Fail not ; and make return of this writ of

summons and precept, with your proceedings thereon endorsed, on or before

the appearance day mentioned in the said writ of summons.

Witness, , Vice President of the United States of America, and Presi-

dent of the Senate thereof, at the city of Washington, this day of

, in the year of our Lord , and of the Independence of the United

States the ."

Which precept shall be signed by the Secretary of the Senate, and sealed

with their seal.

5. Subpoenas shall be issued by the Secretary of the Senate upon the appli-

cation of the managers of the impeachment, or of the party impeached, or ot his

counsel, in the following form, viz :

" To—
,
greeting:

You and each of you are hereby commanded to appear before the Senate of

the United States, on the day of , at the Senate chamber in the

city of Washington, then and there to testify your knowledge in the cause

which is before the Senate, in which the House of Representatives have im-

peached .

Fail not.

Witness, , Vice President of the United States of America, and Presi-

dent of the Senate thereof, at the city of Washington, this day of

, in the year of our Lord , and of the Independence of the United

States the ."

Which shall be signed by the Secretary of the Senate, and sealed with their

seal. Which subpoenas shall be directed, in every case, to the marshal of the

District where such witnesses respectively reside, to serve and return.

6. The form of direction to the marshal for service of a subpoena shall be as

follows :
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"The Senate o" the Uvited States of America,

To the Marshal of the District of .

You are hereby commanded to serve and return the within subpoena, accord-

ing to law.

Dated at Washington, this day of
, in the year of our Lord

, and of the Independence of the United States the .

, Secretary of the Senate."

7. The President of the Senate shall direct all necessary preparations in the

Senate chamber, and all the forms of' proceeding while the Senate are sitting

for the purpose of trying an impeachment, and all forms during the trial, not

otherwise specially provided for by the Senate.

8. He sball also be authorized to direct the employment of the marshal of

the District of Columbia, or any other person or persons, during the trial, to

discharge such duties as may be prescribed by him.

9. At 12 o'clock of the day appointed for the return of the summons against

the person impeached, the Legislative and Executive business of the Senate

shall be suspended, and the Secretary of the Senate shall administer an oath to

the returning officer in the form following, viz :

" I, , do solemnly swear, that the return made and subscribed by me,
upon the process issued on the day of , by the Senate of the

United States, against , is truly made, and that I have performed said

services as therein described. So help me God." Which oath shall be entered

at large on the records.

10. The person impeached shall then be called to appear, and answer the

articles of impeachment against him. If he appears, or any person for him, the

appearance shall be recorded, stating particularly, if by himself, or by agent or

attorney ; naming the person appearing, and the capacity in which he appears.

If he does not appear either personally, or by agent or attorney, the same shall

be recorded.

11. At 12 o'clock of the day appointed for the trial of an impeachment, the

Legislative and Executive business of the Senate shall be postponed. The
Secretary shall then administer the following oath or affirmation to the President :

" You solemnly swear or affirm, that, in all things appertaining to the trial of

the impeachment of
,
you will do impartial justice, according to the con-

stitution and laws of the United States."

12. And the President shall administer the said oath or affirmation to each

Senator present.

The Secretary shall then give notice to the House of Representatives, that

the Senate is ready to proceed upon the impeachment of , in the Senate

chamber, which chamber is prepared with accommodations for the reception

of the House of Representatives.

13. Counsel for the parties shall be admitted to appear, and be heard upon

an impeachment.
14 All motions made by the parties, or their counsel, shall be addressed to

the President of the Senate, and, if he shall require it, shall be committed to

writing, and read at the Secretary's table ; and all decisions shall be had by

ayes and noes, and without debate, which shall be entered on the records.

15. Witnesses shall be sworn in the following form, to wit : " You,
,

do swear or affirm, [as the case may be] that the evidence you shall give in the

case now depending between the United States and shall be the truth,

the whole truth, and nothing but the truth. So help you God." Which oath

shall be administered by the Secretary.

16. Witnesses shall be examined by the party producing them, and then

cross-examined in the usual form.

17. If a Senator is called as a witness, he shall be sworn, and give his testi-

mony, standing in his place.
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18. If a Senator wishes a question to be put to a witness, it shall be reduced
to writing, and put by the President.

19. At. all times, while the Senate is sitting upon the trial of an impeachment,
the doors of the Senate chamber shall be kept open.

HIGH COURT OF IMPEACHMENT.

The United States vs. James II. Peck.

Tuesday, May 25, 1 830.

The court having been opened by proclamation, on motion of Mr. Webster,
Ordered, that the Secretary give notice to the House of Representatives that

the Senate are now in their chamber, and are ready to proceed on the trial of

the impeachment of James H. Peck, Judge, &c. ; and that seats are provided for

the accommodation of the members of the House of Representatives.

The message being sent to the House, that body resolved itself into a Com-
mittee of the whole House, Mr. Martin in the chair, and proceeded to the Sen-
ate chamber, where they occupied the seats which had been prepared forthem.
The managers of the impeachment having taken the places assigned them,
James H. Peck, being called to make answer to the article of impeachment

exhibited against him by the House of Representatives, appeared, being attended

by William Wirt, and Jonathan Meredith, as his counsel ; and having been
asked by the Vice President whether he was prepared to answer the said arti-

cle ? he replied in the affirmative, and requested that his answer might be read

by his counsel. The Vice President then asked him whether the answer he
desired to be read by his counsel was his final answer on which he intended to

rely ? He replied in the affirmative.

The Vice President then directed the counsel to read the answer, and it was
accordingly read by Mr. Meredith, in the words following:

THE ANSWER OF JAMES H. PECK

To the Article of Impeachment exhibited against him by the Honorable House of
Representatives of the United States.

The said James H. Peck, saving to himself all exceptions whatsoever to the

said article, and the charges therein contained, answers and says :

That it is true that this respondent did, in his character of Judge of the Dis-
trict Court of the United States for the District of Missouri, at the December
term of 1825, render a final decree in favor of the United States against the

claim of the representatives of Antoine Soulard, for 10,000 arpents of land.

It is true, also, that an appeal was then and there taken, by the petitioners,

from that decree, to the Supreme Court of the United States.

This respondent further states, that the decree rested on the ground that the

inchoate title on which the petitioners relied had not proceeded from an officer

who was authorized to originate the same, so as to bind the Spanish Government
to confirmation ; and hence, that whatever the United States, in their sovereign

capacity, might be authorized to do with such a claim, it was not such a one as a
mere judiciary, acting on the principles of established law, was authorized to con-
firm, under the act of Congress which had given the court jurisdiction over the

subject.

The reasons for the opinion had been assigned in cxtenso at the time of its

delivery, though they were not then reduced to writing.

But, as the case of Soulard was the first argued and decided of a long list of
Spanish claims which were intended to be brought before the court, the bar was
naturally desirous of being put in possession of the grounds of the opinion in a
form more precise and permanent than their recollection of it as it had been de-
livered, ore tcnus, from the bench ; and, with this view, several of them requested
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that it might be published at length. And it is true, that, after the appeal had

been taken, and after the adjournment of the court at which the final decree

had been rendered, to wit, on or about the 30th day of March, 18i»6, the re-

spondent, in compliance with that request, did cause his opinion to be published

in a certain public newspaper, printed at the city of St. Louis, called the Mis-

souri Republican ; the opinion so published being in substance and effect the

same which had been delivered on the bench.

The respondent had observed that such publications had been usual in the

United States as well as in England ; and he saw no impropriety in yielding to

the request of the bar. On the contrary, there seemed to be a peculiar propri-

ety in this case in yielding to it

—

1. Because, as the opinion had proceeded exclusively on grounds which had

not been fuily argued at the bar, and as the branch of law on which these claims

necessarily rested was new both to the bench and the bar, the court was dis-

posed to permit those grounds to be re-argued in the next case which might be

presented for decision, and which rested on the same grounds ; and, with this

view, it was proper that these grounds should be opened to the deliberate con-

sideration of the counsel who might be disposed to re-argue them.

°2. If the counsel and their clients should become convinced, by the reason-

ing of the court, that the grounds of the decision could not be shaken, it might

save to the parties, as well as to their counsel, much expense and trouble in the

presentation of other claims, resting solely on those grounds
; and, with this

view, also, the respondent deemed it right that this reasoning should be sub-

mitted to the deliberate consideration both of the claimants and their counsel.

3. It might happen that there might be other cases, with relation to which

facts might exist, that would enable the parties to take them out of the operation

of these principles ; and the publication of the opinion would apprize them of

the necessity of that measure, and give them the opportunity of so shaping then-

cases as to avoid the operation of those principles.

4. The respondent was justly desirous that the claimants themselves, as well

as their counsel, should see and know that these principles, which were under-

stood to involve the fate of many other claims, had not been hastily and incon-

siderately assumed by the court ; but that they had been carefully and labori-

ously examined, weighed, and considered, and that the court had been con-

strained to come to its conclusion, by the force of evidence and of arguments

which it could not conscientiously resist.

While all these considerations conspired so strongly to recommend the pub-

lication of the opinion, and the measure was justified by the practice of all courts,

both in this country and in England, the court perceived no inconvenience which
could possibly How from it.

No damage to the land claimants could result from the publication of the

opinion, which might not result in an equal, and, perhaps, superior degree, from
the publication of the mere fact that the court had decided against the claim.

On the contrary, the statement in the papers, of the general fact that the court

had decided against the claim, was susceptible of being misconstrued as a de-

cision against the whole mass of the Spanish claims at large ; whereas the pub-

lished opinion would show that the decision affected no other claims than those

which rested on the precise and single ground on which Soulard's claim had
been decided. With regard to prejudicing the public mind against the claims

by the publication of the opinion, it would be a new thing to apply this princi-

ple to the publication of a judicial decision ; and, again, what greater prejudice

could be thus excited than by the publication of the single fact, that the court

had decided against Soulard's claim ?

It cannot be supposed that the decision of the Supreme Court on the appeal

could be affected by the publication of the Judge's reasoning, except so Jar as

that reasoning was solid, and thus far it would be a proper effect ; and there
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could be no doubt that the Attorney General of the United States would urge
in support of a judgment of affirmance in that case, all !he topics, and probably
more and stronger ones, than those which had been urged by the Judge of the

District Court.

This respondent has been thus particular in setting forth the reasons by which
he was induced to yield to the request to publish his opinion ; because the ar-

ticle of impeachment exhibited against him seems to imply that the honorable

House of Representatives deemed that publication unlawful or improper ; or

that i t considered that publication as inviting or justifying the publication signed
" A Citizen," which is set forth in the article of impeachment.

It is true also that, alter the opinion of the court had, for these reasons, been
published in the " Missouri Republican," to wit : on or about the eighth day
of April, 18JG, the said Luke E. Lawless did cause to be published, in a cer-

tain other public newspaper printed at the city of St. Louis, called " The Mis-
souri Advocate and St. Louis Enquirer," a certain article signed "A Citizen,"

which is set forth at large in the article of impeachment.
It is true, also, that this respondent, considering this last publication as a

contempt of the court, did, in his judicial character, in the honest and conscien-
tious discharge of what he deemed his official duty, proceed to punish it as such
in the manner which will be hereafter set forth.

He did consider that publication as a contempt, for the following reasons :

1. Because it misrepresented the opinion of the court which it professed to

censure, in a manner calculated to destroy the public confidence in the integ-

rity or intelligence of the tribunal, and to bring the court into disrepute, hatred,

contempt, and ridicule ; and, having been made by a person who was attorney

and counsel in the cause, and who must therefore be presumed to have known
and understood the opinion of the court, the respondent did believe, and was
justified in believing, that those misrepresentations were wilfully, wantonly,

and maliciously made.
2. Because, before, and at the time of the said publication, there were other

claims for lands still pending and undecided, in which the said Luke E.
Lawless, and others, were of counsel for the petitioners, which other claims

were of the same character, and rested for their decision on the same general

principles on which the case of Antoine Soulard's representatives had been de-

cided by the court; and the immediate tendency and object of the publication

were to prejudice the public mind with regard to these claims ; to excite the re-

sentment and hostility of the numerous and influential body of land claimants

in Missouri, and their connexions, against the Judge, who alone composed the

court ; to destroy the public confidence in the integrity and judgment of the

tribunal ; to influence and restrain the court, in the free and independent exer-

cise of its judgment, with regard to these remaining claims, and thus to disturb

and interrupt the due and regular administration of justice.

For these reasons, the respondent did consider and adjudge the said publica-

tion to be a contempt of the court ; and did believe, and does still believe, that

he was justified by the constitution and the laws of the land in so considering

and adjudging it, and in punishing it as a contempt by the summary process of

attachment, in the manner in which it was punished.

In addition to which, it may be observed that the suit to which the publica-

tion related was still pending on appeal to the Supreme Court of the United

States, and was liable to be remanded again to the District Court for farther

proceedings.

The respondent respectfully presumes that the questions presented by the

impeachment for the consideration and decision of this honorable Court, are

these :

I. Was the publication, signed "A Citizen," a contempt of the court?

II. If it was a contempt, was it punishable by the summary process of attach-

ment in the manner in which it was punished?
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III. If the court erred in adjudging and punishing it as a contempt, was it

an innocent error of judgment on the part of the c< urt, or was it a high misde-

meanor, because wilfully and knowingly done in violation of law, and with the

intention imputed by the article of impeachment, to wit: wrongfully, arbitrarily,

and unjustly, to oppress, imprison, and otherwise injure, the said Luke E. Law-

less, under color of law ?

This respondent presumes that it is only by making good the affirmative of

the last proposition, that the impeachment against him can be sustained. He
humblv, but confidently trusts that, at the proper time, he will be able to satis-

fy the honorable Court not only that this affirmative is untrue, but that all and

singular the things which he has judicially done in the premises were dictated

by the purest sense of official duty ; were warranted and justified by the con-

stitution and known laws of the land ; and were free from all feelings, designs,

and intention, on his part, wrongfully, arbitrarily, and unjustly, to oppress, im-

prison, or otherwise to injure the said Luke E. Lawless, under color of law.

In the proper order of this answer, the first and great inquiry is, whether the

publication signed " A Citizen," was a contempt of court?

The grounds on which the court held it a contempt, have been already dis-

tinctly stated: and the principal purpose of this answer is to show that these

grounds have been correctly taken, in point of fact.

The publication was a misrepresentation of the opinion of the court, tending

to destroy the respect and confidence of the community in the tribunal and to

bring that tribunal into open and public-contempt and scandal.

The only difficulty which this respondent experiences in establishing the

truth of this proposition, arises from the novel character of the controversy

in which the opinion was pronounced. It will be impossible to decide whether

the publication misrepresented the opinion, until the opinion itself shall be

thoroughly understood ; and the opinion cannot be so understood without a

familiar acquaintance with the peculiar character of the controversy out of

which it grew. In the country in which the publication took place, and in

which it was intended to operate, the controversy was understood ; and there-

fore the absurdities which that publication imputed to the court were immedi-
ately perceived and felt, and produced their intended effect on all who took

their impressions only from that article. To enable the honorable Court to

estimate the effects of the publication on the people of Missouri to whom it was
addressed, it is necessary that they should possess the same familiarity with the

nature of the controversy, the questions involved in it, and the peculiar charac-

ter of the laws by which it was to be decided. For this respondent is con-

vinced, that, without this familiar acquaintance with the subject, no person who
now, for the first time, reads the opinion hastily and superficially, and as hastily

and superficially compares it with the publication, will be struck with the mis-

representation ; but that such a reader will, on the contrary, be apt to suppose
that there is resemblance enough between the argumentative conclusions drawn
by the Judge in his opinion, and the assumptions imputed to him by the publi-

cation, to authorize the belief that the Judge must have acted vindictively in

treating it as a misrepresentation and punishing it as a contempt. It is in this

that the art and mischief of the publication consist. This honorable Court
must have observed, in the course of their experience, that the soundest con-
clusion which a logician can draw, may be rendered ridiculous by suppressing

the reasoning which led to it, and under the pretence of giving the result, by giv-

ing it in terms which distort it, without entirely extinguishing the resemblance.

It is this species of caricature which pervades the whole of the article signed

"A Citizen," and it was from this character that its mischievous tendency and
operation arose. But to render this truth palpable to this honorable Court, it is

indispensably necessary that they should be able to institute the comparison be-

tween the opinion and the publication under those strong lights which can be
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furnished only by a familiar acquaintance with the subject-matter of the contro-
versy. This will give trouble. But this honorable Court is sitting in the
last resort on a case most deeply affecting this respondent ; and he feels the
cheering confidence that the cause will now be mastered before it shall be
decided.

To produce this effect, this respondent finds it necessary to begin by appris-

ing this honorable Court that Soulard's case was one of those which srew out
of the cession of Louisiana to the United States, in 1803. Bv the third article

of the treaty of cession, the United States stipulated that the inhabitants of the
ceded territory should be protected in their property. Louisiana belonged
originally to France, had been ceded to Spain in 1762, though possession was
not taken by this latter power until 1769. In 1800 it had been re-ceded to

France, though the possession was retained by Spain until, and even after the
cessionof France to the United States, in 1803. From these circumstances it was
known at the time of the last cession, that there existed various private claims
to land in that province, both by French and Spanish subjects, and that these
claims were of various characters. Some of them were mere rights by settle-

ment and occupancy without any title whatever derived from either of the pre-
ceding governments ; others, mere permissions to settle, which had never been
surveyed ; others, floating concessions for a given quantity of arpents, without
any description of place, which had also never been surveyed ; some of them
were concessions by officers who had no right to make them ; others, conces-
sions surveyed, but which had not been carried into grant ; and others complete
and final grants. It became important to ascertain what portion of these claims
were valid, and what spurious. This was necessary as well to enable the
United States to keep its faith in protecting the inhabitants of the ceded territo-

ry in their property, as to ascertain what portion of the domain still belonged to

the L nited States, and was subject to survev and sale by its authority.

To accomplish these purposes, special officers were first appointed, and then
Boards of Commissioners were organized to receive, adjudicate, and report

upon these claims to Congress. The claimants were required to present their

claims to these tribunals within a limited time, under pain of having them for-

ever barred. The Commissioners were clothed with the most liberal powers of
confirmation with regard to all fair claims of given descriptions ; but among
these provisions there is one to which this respondent deems it important to call

the attention of this honorable Court, as marking the sense of Congress with
regard to the class of characters by whom it was anticipated that those claims

might be presented. The Commissioners were required to note specially, and
to report to Congress, allforged and antedated claims.

Through indulgence to the land claimants, the time limited by the original

law for the presentation of their claims was opened again and again. The
Boards of Commissioners were kept in operation for many years ; but when at

last they were finally closed, it was still found that there were many out-

standing claims, which were now pressed on the consideration of Congress with
great importunitv.

Under this pressure, Congress passed the act of the 26th May, 1824, entitled

"An act enabling the claimants to lands within the limits of the State of Mis-
souri and Territory of Arkansas to institute proceedings to try the validity of
their claims."

To two of the provisions of this act, it is important to invite the attention of
this honorable Court. By the first section of the law, the persons authorized
to appeal to the jurisdiction of the court were the holders of grants, &c. legally

made, before the 10th March, 1804, by the proper authorities. By the second
section, the court were required, in all cases to refer, in their decree, to the

treaty, law, or ordinance, under which the claim teas confirmed or decreed against.

These provisfons clearly indicated an apprehension on the part of Congress,



64 TRIAL OF JUDGE PECK.

tha f ' laims might be presented on titles not legally made by the proper authori-

ties ; and that their confirmation might be urged on grounds other than those

solid grounds of treaty, law, or ordinance, which alone Congress meant to au-

thorize the courts to regard as grounds of confirmation.

The judges of these courts were thus required, by this act of Congress, to

inform themselves of the several and respective powers of the officers employed
by the preceding governments in granting the royal domain in Louisiana, and
of* the various treaties, laws, and ordinances, under which confirmation could be

demanded of the courts as matter of right: for the respondent did not consider

himself as authorized by the act of Congress to administer any portion of the

power of the United States, in their sovereign capacity, and, therefore, to con-

firm every claim which that sovereign, in the exercise of their free grace, might

confirm. He considered such a power as not being communicable to the judi-

ciary under the constitution of the United States ; this instrument limiting the

judiciary to the exercise ofjudicialpower merely. From the constitution of the

court, therefore, as well as from the terms of the act of Congress, he considered
himself required in every case to call upon the claimant to show the authority

of the officer from whom he had derived his title, and to show also the specific

treaty, law, or ordinance, by which the court was authorized, as a matter of
right, to confirm the claim.

The case of Soulard was this : Antoine Soulard claimed 10,000 arpents of
land, under a concession alleged to have been made to him in 1796, by Don
Zenon Trudeau, the Lieutenant Governor of Upper Louisiana, then called

Illinois, and now Missouri. The concession was alleged to have been made for

public services. The concession itself, and the petition on which it was found-

ed, were not produced, they being stated by Soulard tn have been destroyed
through mistake. The court was therefore left to collect from the evidence the

particular character of the public services, in consideration of which the alleged

concession was made ; and by this evidence, which was quite vague, it appear-

ed that they were services in the various characters of Surveyor of Upper Lou-
isiana, for which it was said he had theretofore received only the usual fees of

office ; of Deputy Adjutant of that part of the province for a time, and of Infor-

mal Adviser or Assistant, or, as one of the witnesses termed it, the right arm of
ike Lieutenant Governor.

The questions pressed upon the consideration of the court in this case, by the

act of Congress, were
;

1. Whether Don Zenon Trudeau, the Lieutenant Governor of Upper Lou-
isiana, was authorized by the laws of Spain to make a concession of 10,000
arpents if land, for such services as these ?

2. Whether there was any treaty, law, or ordinance, to which the court could

refer in its decree, for a confirmation of the claim ?

With regard to the laws of Spain, all that was known at the time of the de-

cision, was this :

1. That, from the epoch of the discovery by Columbus, the several kings of

Spain, in succession, had, from time to time, made orders and decrees relative

to granting out the royal domain in the newly discovered countries, which, long

before the acquisition of Louisiana by Spain, had been collected and published

in a general code, under the name of" Laws of the Indies :
" to this collection

belonged the royal order of 1754, with which it is unavoidably necessary that

this honorable Court should become better acquainted in the course of this

answer.

2. That when, in 1769, Spain for the first time took possession of Louisiana,

under Count O'Reilly, that officer, who had been appointed by special commis-

sion Governor and Captain General of the province, had, on the 18th February,

1770, published at New Orleans a set. of rules for the express purpose of direct-

ing the mode of granting out the lands in Louisiana ; at the close of which reg-
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ulations he " ordered and commanded the Governor, Judges, Cabildo, and all the

inhabitants of the province, to perform punctually all that was required by these

regulations.''''

That, on the 9th September, 1797, the Spanish Governor, Gayoso, had also

published at New Orleans additional regulations, addressed to the same specific

purpose of granting out the royal domain in that province.

And, finally, that, on the 17th July, 1799, the lntendant, Morales, to whom,
in lieu of the Governor, the power of granting lands had been recently trans-

ferred, had published at New Orleans another set of regulations, directed to the

same purpose, the granting of the royal lands, in which he recited those of

O'Reilly and Gayoso as having furnished the basis of his own.
So that here were two codes of Spanish law presented for the consideration

of the court.

1. The code called "the Laws of the Indies," made for the government of

the Spanish possessions prior to the acquisition of Louisiana.

2. The code composed of the regulations of O'Reilly, Gayoso, and Morales,
made and published for the express purpose of regulating the grants of the royal

lands in Louisiana.

These two codes were fundamentally different in their policy. The Laws of
the Indies looked to the raising of a revenue by a sale of the lands. The code
of the Spanish Governors, on the contrary, looked to a gift of the lands for the

encouragement of population and agriculture, and the raising of stock ; and
under the latter code the quantity of lands given was always proportioned by a
fixed standard to the means of the settler ; that is, to the number of his laborers or

the quantity of his stock.

The two codes were entirely different, also, in the organization of the officers

employed in originating and completing the titles

Under the former, by virtue more particularly of the royal order of 1754, the

officer who originated the title was a sub-delegate Judge, appointed by the Vice

Roys and Presidents of the Royal Audieneias, whose appointment was expressly

required to be notified to the Secretary of State and universal despatch of the In-

dies ; and the sub-delegate, so appointed, had also express power to sub-delegate

his commission to others.

But, in Louisiana, there were neither Vice Roys, Royal Audieneias, nor sub-

delegate Judges, so appointed, and armed with such power of sub-delegation.

Under the royal order of 1754, the officers authorized to confirm an incipient

title were the Royal Audieneias.

Under the code of regulations in Louisiana, the ivhole arrangement was radi-

cally different, and is thus briefly delineated in the 15th regulation of O'Reilly
;

which was the regulation in force at the date of the alleged concession to Sou-
lard by Trudeau, to wit, in 1790 :

" 12. All grants shall be made in the name of the king, by the Governor Gen-
eral of the Province ; who will, at the same time, appoint a Surveyor to fix the

bounds thereof, both in front and depth, in presence of the Judge Ordinary of the

District, and of two adjoining settlers, who shall be present at the survey. The
above mentioned four persons shall sign the verbal process which shall be made
thereof, and the Surveyor shall make three copies of the same; one of which shall

be deposited in the office of the Scrivener of the Government and Cabildo, another

shall be delivered to the Governor General, and the third to the proprietor, to be

annexed to the titles of his grant."

With two codes thus strikingly different in their policy, arrangements, and
details, the question was, to which of them the court was to refer, in order to

test the power of Don Zenon Trudeau, the Lieutenant Governor of Upper Lou-
isiana, to make to Soulard the concession in question ; that is to say, a conces-

sion of 10,000 arpents of land, as a reward for services of the peculiar character

of those alleged by Soulard as the basis of his title.

9
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As preparatory to that exposition of the opinion which relates to this inquiry,

and which is indispensably necessary to the understanding of the impeachment,

this respondent annexes hereto, as part of his answer, the printed brief prepared

for the Supreme Court of the United States on the trial of the appeal in Sou-

lard's case, which he understands and believes was admitted by the counsel for

the appellant to give a full view of that case as it stood on the appeal record, to

which printed brief is also appended the opinion of this respondent, as it was

published in the Missouri Republican. This exhibit is marked A.

This respondent prays the honorable Court to have reference, also, to so much
of the two codes, to which he has already referred, as is believed to affect this

investigation, to wit :

1. " Spanish Regulations of Grants," extracted from the " Laws of the In-

dies," of which a translation will be found in the edition of the laws relating to

public lands, printed by order of the House of Representatives in 1828—Ap-
pendix, pp. 966 to 977, inclusive. This reference includes the royal regu-

lation or order of October loth, 1754, which has been so often mentioned, and

which belongs to the 3 1st article of the Laws of the Indies.

2. To the regulations of O'Reilly, Gayoso, and Morales, to be found in the

same Appendix, from page 978 to 986, inclusive.

On the argument of the cause, the counsel for Soulard's representatives had

insisted that the power of the Lieutenant Governor, Trud-au, to make the con-

cession in question, was to be tested by the first mentioned code, and especially

by the royal order of 1754, referred to in the His/ article of the Spanish Recopi-

lacion. The counsel insisted, that, although these laws had been made prior to

the acquisition of Louisiana, yet, that, having been made for the government, of

the Indies, generally,, as soon as Louisiana became incorporated with the Span-

ish dominions, these laws introduced themselves into the newly acquired territo-

ry, propria vigore, and governed the grants of lands therein, as they had before

governed those grants in other parts of the Spanish dominions. They insisted

farther, that, if the Laws of the Indies (including of course the royal order of

1754) did not introduce themselves, proprio vigore, into the newly acquired ter-

ritory, but required some special act of the King or his representative to intro-

duce them, that act had been furnished by the proclamation of Governor O'Reil-

ly, when he took the possession of Louisiana, by which, it was alleged, he had

expressly introduced the Laws of the Indies.

To these propositions the court could not assent, but held and decided

—

1. That the Laws of the Indies did not introduce themselves proprio vigore,

into Louisiana, immediately on the acquisition thereof, but that it rested with

the new sovereign to say by what laws the grants of the royal domain there

should be regulated.

2. That, although Governor O'Reilly had, by his proclamation, declared the

Laws of the Indies to be in force, to some extent, yet it could not be believed

that he had intended to introduce such parts of that code as regulated the grants

of land ; because he had, himself, on the 18th February, 1770, introduced a

new code, directed to the express purpose of legulating the grants of land in

Louisiana ; which new code was radically and fundamentally different from the

" Laws of the Indies," in the very policy on which the two systems were bot-

tomed—the first looking to the raising of a revenue by the sale, and the last, to

the encouragement of population and settlement by a gift of the lands.

3. In the orgamzation of the officers employed in granting or distributing the

royal lands ; and,

4. In the details under which titles to lands were, under these different sys-

tems, carried into complete grant, from their inception to their consummation.

But admitting, for the sake of the argument, that the 81st article of the
" Laws of the Indies," that is, the royal order of 1754, was in force in Louisi-

ana, it remained for the claimants to show that, by force of that order, Trudeau,

the Lieutenant Governor of Upper Louisiana, was authorized to make the con-
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cession of 10,000 arpenls to Soulard, in rewardfor the peculiar services on which
that concession was alleged to have heen made.

This the counsel for the claimant attempted to prove by the following propo-

sitions :

1. That Trudeau was a sub-delegate Judge in Upper Louisiana.

2. That, as a sub-delegate Judge, he possessed all the power of this officer,

under the royal order of 1754.

3 That, by this order, sub-delegate Judges were authorised to make gifts

of lands to any extent and for any cause, at pleasure ; and, consequently, that

he had the power to make the gilt in question as a reward for those services.

To these propositions, also, the court could not assent :

I. Because, if the royal order of 1754 was in force in Louisiana, proceeding

as it did from the authority of the King, it could not be changed at the will of a

Governor ; and hence, that, to clothe the sub-delegate Judges with the powers
conferred by that ordinance, it was essentially necessary, 1. That they should

have been appointed in strict conformity with its provisions ; that is to say, that

they should hare been appointed, as that order had expressly enjoined, by the Vice-

roys and Presidents of the Royal. Audiencias : 2. That the appointment should

have been reported to the Secretary of State and universal despatch of the Indies :

and, 3. That these sub-delegates should hare the power of sub-delegating their

commissions to others in distant parts and provinces of their stations.

But it was not pretended, 1. That Don Zenon Trudeau had been thus ap-

pointed. It was proved, and admitted, that he held his commission as Lieuten-

ant Governor merely from the Go.eruor General of the Province. The form of

that commission (to another Lieutenant Governor) was before the court, and
composes a part of the printed brief which has been exhibited with this answer,

being the document distinguished by the letter R, (page 51 of the brief.) It

will he observed that this commission appoints him merely as " Lieutenant Gov-
ernor of the establishments of Illinois,'''' gives him no power as a sub-delegate Judge,

and no authority, in any other character, to meddle with the grants ofpublic lands ;

nor does it contain any specification of his powers, even as Lieutenant Governor :

2. It was not shown, nor alleged , that there had been any report to the Secretary

of Slate and universal despatch of the Indies of the appointment of Trudeau as a

sub-delegate Judge, according to the requisition of the. royal order of 1754; nor,

3. was it pretended that he had any power to sub-delegate his commission to others.

It was not pretended that Trudeau himself had any written commission, as a

sub-delegate Judge, even from the Governor General of the province ; the

claimant relied on parol proof merely, that the Lieutenant Governor was, ex

officio, a sub-delegate.

This striking difference in the mode of appointment and of sub-delegation in

the power of the sub-delegate Judge, under the order of 175 1, and under the prac-

tical operation of the land system in Louisiana, was among the auxiliary argu-

ments of the Judge, to show that the order of 1754 was not in force, and was
not considered as in force in Louisiana.

But his conclusion was, that, if it was in force, inasmuch as it was the voice

of the King, it must be obeyed ; that it was not in the power of the Governor to

dispense with any part of its requisitions ; that, under that order, no one could exer-

cise the poivers of a sub-delegate but one who had been appointed and commissioned

in compliance with those requisit ons ; and that, if that order was in force in Louisiana,

(which, however, the court had denied,) the Lieutenant Governor of Upper Louisiana

teas not a sid)-delegale, within th p intention of that ordinance ; because he had not

been appointed in compliance with its requisitions.

But admitting again, for the sake of the argument, that the powers of the

Lieutenant Governor were commensurate with those of the sub-delegate Judge,
under the royal order of 1754 ; had the latter, under the powers conferred upon
him by that order, the power to make such a concession as that on which Soulard

relied ; a concessionfor 10,000 arpenls of land, in rewardfor services of that spe-

cific character 1
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The counsel for the claimant insisted that he had this power, by force of the

Spanish word mercedes, which is found in the preamble of the ordinance ; which
word, it was alleged, meant gifts, i.nd nothing else but gifts, and that, standing

as it did, w ihout limit, it carried with it the broad power to make gifts at pleasure,

and, consequently, the power to make the gift in question in reward of services.

To render the opinion of the Judge on this point intelligible, it will be impor-

tant for this honorable Court to observe that the preamble to the royal order

of 1 754, in which this word mercedes is found, is a mere recital of the mottoes

which led the King to make that ordinance. After an enumeration of these mo-
tives, the preamble concludes with these words :

" I have therefore resolved

that, in the [mercedes, rendered in the appendix already cited) grants, sales, and
compromises of royal cultivated and uncultivated lands, now made, or which
shall hereafter be made, the provisions of the regulation, ^that is, this regulation,)

shall be faithfully observed and executed." The order then proceeds, under
fouiteen distinct and separate heads or articles, to detail minutely, all the powers
and duties of the several officers employed in making grants of the royal lands

;

and, among others, all the powers and duties of the sub-delegate Judge. And it

concludes with a solemn warning from the King, that all the provisions of t at

regulation should be strictly and punctually observed by his Viceroys, Audien-
cias, Presidents, and Governors, of all his dominions of the Indies, and by the

sub-delegates, and other persons whom its observance concerned, and that it be
not violated for any cause or pretext.

Hence it was manifestly necessary to look for the powers of the sub-delegate

under that ordinance, not in the general reciting words of the preamble, but in the

regulations themselves, in which those powers were specifically detailed and defined.

In examining those regulations, with this view, it will be observed by this hon-
orable Court, that their great and sole business is to regulate the sale and com-

position of the royal lands with a view to revenue. This, indeed, had been an-

nounced by the preamble to be the object.

There is only one of those regulations in which a gift of any kind or for any
cause, is contemplated ; and that is the second, which, in its close, refers, among
others, to laws 14 and 15 of the Recopilarion, on turning to which, (pp. 969, 970
of the Appendix to the Land Laws,) and reading them in connexion with this

second regulation, it will be seen that gratuitous reservations are made for pas-
turage and commons to the towns, and for tillage and herding for the aborigines

of the country.

And the only regulations of the royal order, which contemplate rewards are

the seventh and eighth, by which the sub-delegate Judges are authorized to

reward those ivho shall give information of intruders without title, upon the public

lands, with a moderate poi tion of those lands, ivith regard to ivhich they shall have

given information.

With these two specific exceptions, there is not a line nor a word of the royal or-

der of 1754, which contemplates a power in the sub-delegate Judges to make
either gift or reioard.

The conclusions of the court, therefore, on this question, were, that, even
if the powers of the Lieutenant Governor of Upper Louisiana were to be meas-
ured by those of the sub-delegate Judge, under the royal order of 1754, he
possessed no power to make such a concession as this, because the latter officer

possessed no such power : that the word mcrcedes, found in the preamble, did

not necessarily mean gifts ; that it might be translated, as it had been translated,

grants ; or that it might be rendered rewards ; that, whether it meant the one or

the other, the extent to which the sub-delegate was authorized to make either

grant, reward, or gift, was to be sought for, not in the preamble, which is mere
recital, but in the regulations themselves ; that, by the regulations, sufficient

effect was given to the word in either of those senses ; if it meant grant, it was
satisfied by those articles which regulated the grant of lands for sale and com-
position ; if it meant reivards, it was satisfied by the 7th and 8th articles, which
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authorize rewards to those who give information of intruders on the public

lands ; if it meant gifts, it was satisfied by the c2d article in connexion with laws
14 and 15 of the Recopilarion therein referred to, which authorize gifts to the

inhabitants of towns for pasturage and common, and to the Indians For tillage

and herding, according to their wants ; but in neither of its senses was there any
article of the ordinance which authorized a sub-delegate to make & grant, gift,

or reward, like that which was claimed for Soulard, to wit : a concession for

1 0,000 arpents of land, as a reward for services rendered as Surveyor, as Adju-
tant, and as privy Councillor and assistant to the Lieutenant Governor.

Upon this whole head of argument, therefore, the conclusions of the court
were

—

1. That the royal ordinance of 1754 was not in force in Louisiana
;

2. That, if it was, the Lieutenant Governor of Upper Louisiana had not the
powers of a sub-delegate under that ordinance, because he had not been ap-
pointed in conformity with its provisions

;

3. That, if he even had those powers, he had no power to make the conces-
sion in question ; because, a sub-delegate under that ordinance could not have
made such a concession in rewardfor such services.

Since, then, no authority could be derived to Don Zenon Trudeau from " the

Laws of the Indies," to make the concession in question, the remaining inquiry

was, whether such authority was to be found in the only other remaining code
of Spanish law which was before the court, the regulations of O'Reilly—and it

was admitted on every hand, that these gave no such authority : on the con-
trary, although they did contemplate a gift of the lands, it was a gift studiously

and exclusively directed to the accomplishment of certain political objects, to wit:

the speedy settlement of the province, the promotion of its agriculture, and the in-

crease of its herds and stocks. Hence, it authorizes no gifts or grants, except

with relation to the one or the other of these objects : if settlement and agriculture

were the objects, the quantity of land to be granted was to be regulated by the

number of the family and of the working hands of the settler ; and the settle-

ment and culture are required to be made within a given time, as the conditions

of the grant : if pasturage and herding were the objects, the quantity granted
was to be regulated by the number and quantity of the stock : but, even in the

last case, in which the larger range seems to have been taken by the regula-

tions, the quantity was in no case to exceed a league square, which is 7,056 arpents,

But in the case before the court, the concession was for 10,000 arpents, and
it had no reference to either of the objects which tvere the exclusive objects of the

regulations, settlement, agriculture, or stock ; but was a grant in rewardfor ser-

vices ; a species of grant ivhich had no place
y
nor even shadow of a type in any

one of those regulations.

The counsel for the claimants were so well satisfied that the concession could

not be supported on the authority of O'Reilly's regulations, that their effort was
to get rid of them altogether. With this view, they contended that those regu-
lations were not made for Upper Louisiana ; that, so far as they contemplated
agriculture, they looked merely to small settlements in the lower districts of
the province, fronting on the Mississippi, as was manifest from their language

;

and that, so far as they contemplated pasturage and herding, and the raising of

stock, they were limited to the grazing districts, which were specifically named
in the regulations, to wit : the Opelousas, Attakapas, and Natchitoches.

In answer to this, the court, admitting the force of the argument as far as it

went, held the opinion, that, although that part of the province, then known by
the name of Illinois, afterwards called Upper Louisiana, and now Missouri, was
not expressly named in the regulations, yet these were avowedly made for the

whole province, and the Governors, Judges, Cabildos, and all the inhabitants of
the province of Louisiana were expressly required to conform punctually to those

regulations ; which of course included Illinois as a part of the province : and
farther, that the policy of the regulations manifestly extended equally to every
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part of the province ; nor could the court discern, nor was any reason assigned

or attempted why settlement, agriculture, and the raising of stock, should be

30 studiously contemplated in every other part of the province, and wholly neg-

lected in Illinois ; why actual settlement and culture should be made indispen-

sable conditions of the grants everywhere else, and not be required at all in

Illinois • nor why the maximum grant should be limited to a league square in

Opelousas, Attakapas, and Natchitoches, and remain unlimited in Illinois. The
court found this policy to be not only the predominant and exclusive object of

O'Reilly's regulations, which were in force at the date of the alleged concession

to Soulard in 1796, but the same policy reigned throughout the regulations of

the Spanish Governor, Gayoso, which were passed in the following year, 1797
;

and in which, Illinois is expressly named, as well as in those of the Intendant

Morales, in the year 1799. Now the concession in question was directly at war
with the whole of this p •'liey ; and even if those regulations were wholly set aside

as inapplicable to Upper Louisiana, it would still have remained for the claim-

ant to show the authority of Trudeau to issue that concession, and to point the

court to the law or ordinance by which it could be confirmed.

In the course of this investigation, it became necessary for the court to ad-

vert to the royal order of the 24th of August, 1770, to which a reference is made
by Morales, in the preamble to his regulations.

This royal order of the c24th August, 1770, was not before the court, nor was
anything then known of its character or contents, except what was to be col-

lected from the very slight mention of it which had been made by Morales ; and

all that he says of it is in these words :
" The King, whom God preserve, having

been pleased to declare and order by his decree, given at Sta. Lorenzo, the 22d
October, of the last year 1798, that the intendency of these provinces, to the

exclusion of all other authority, be put in possession of the privilege to divide

and grant all kind of land belonging to his crown ; which right, after his order

of the 2Ath August, 1770, belonged to the civil and military government" 8?c.

Morales then proceeds to say :
" After having examined, with the greatest at-

tention, the regulation made by his Excellency Count O^Reilly, the 18th Febru-
ary, 1770, as well as that circulated by his Excellency the present Governor
Don Manuel Gayoso de Lemos, the 1st January, 1798, and with the counsel

which he has given me, See. &.C I have resolved that the following regulations

shall be observed."

Thus neither the court nor the bar knew anything more of this royal order of

the 24th August, 1 770, than that, after its date, the power to grant the crown
lands in Louisiana, belonged to the civil and military government. But this

was precisely the effect of the regulations of O'Reilly ; so that, so far as any-

thing was then known of this royal order, there was no conflict between it and
these regulations, and therefore no necessary or implicative repeal of the latter

;

on the contrary, they were, so far as they were both known, perfectly concor-

dant ; and as, after the date of that order, lands continued to be granted in con-

formity with O'Reilly's regulations, the court inferred that there was nothing

in that order which had repealed or superseded those regulations.

This respondent will here observe, that, since the decision in Soulard's case,

a copy of the royal order of the 24th August, 1770, has been procured, and it

is found that the inference drawn by the court from existing appearances was
correct ; that order being nothing more nor less than a mere simple ratification

by the King, of the antecedent regulations of O'Reilly, of which a copy had

been forwarded to Madrid for the royal consideration. Of this order, as well

as of the correspondence which produced it, a copy will be herewith exhibited,

if it can be procured in time, and marked B.

That which has been stated, was, in effect, all that was said by the court

in relation to this then unknown order of the 24th August, 1770, to wit : That
nothing had been shown which presented that order as necessarily in conflict

with O'Reilly's regulations, and thereby producing either a positive or an im-
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plied repeal of them
; and that, as lands continued, after the date of the order

to be granted in conformity with O'Reilly's regulations, the court was justified in
the conclusion that these regulations remain in force, notwithstanding that order.

But if the counsel could have established the proposition that O'Reilly's regu-
lations had been, by any cause, superseded or annulled, the counsel for the
claimant would have been as far as ever from establishing the authority of Tru-
deau to issue the concession in question ; because it was impossible for the
court to adopt the wild conjecture that the unknown order of the 24th August,
1770, contained such authority, and to refer to that in its decree as the basis
of a confirmation.

The counsel for the claimant, in farther support of the concession, placed be-
fore the court three or four cases of concession, made to others by the Lieuten-
ant Governors of Upper Louisiana, not in conformity with the regulations of
O'Reilly, Gayoso, or Morales, but which had nevertheless been confirmed bv
the Governor, and by the Intendant Morales, and relied upon these acts of con-
firmation by the Governor and Intendant, as furnishing presumptive proof of
the power of the Lieutenant Governor to originate concessions, without regard
to the limitation imposed by these regulations.

These concessions now form a part of the exhibit A, annexed to this answer.
It will be observed that they are all below the quantity of a league square, the
maximum fixed by the regulations where pasturage and herding was the object
but exceeding 800 arpents, the apparent maximum, where agriculture was the
object. In all other respects they conform to the policy of the regulations the
grants being confirmed expressly on the conditions of settlement and culture
within the time therein limited.

The question before the court was to what extent the irregular concessions
thus confirmed, established a power in the Lieutenant Governor to originate a
binding concession, without regard to the restrictions and limitations imposed bii

the regulations. The court admitted that they did raise such a presumption

;

but that, no written law or authority being shown for such concessions it was but
a presumption, which was to be weighed against the other evidence in the cause.
In performing this duty, the court had before them, on the one hand, the pub-
lished regulations, proceeding from the highest authority in the province which
gave no power to issue such concessions ; on the other hand, there were three
or four such irregular concessions, which had, nevertheless, been confirmed by
that highest authority. The question was, whether it was most reasonable to
referthose confirmations to the power of the sovereign authority within the pro-
vince to dispense with their own regulations in those particular instances, or to
refer them to an unlimited power in the Lieutenant Governor to issue conces-
sions to any extent, and for any purpose, which the Governors and Intendants
were bound to confirm ? The latter presumption at once abolished the whole
of the published regulations, or reduced them to a dead letter : the former left

them in full life, but with a dispensing power in the lawgiver to abate their
rigor in particular cases. The court, therefore, thought this the most rational
conclusion

; and, in illustration as well as in confirmation of it. the honorable
Court will observe in the last sentence of the loth law of the recopilacion (ap-
pendix to the land laws, page 970,) a striking instance of the same kind, in which
the King of Spain, himself, confirmed concessions, which he declares, at the
same time, had been made by public otficers who had no authority thereunto.

While, therefore, the court admitted that a. presumption in favor of the power
of the Lieutenant Governor, to a certain extent, did arise from those confirma-
tions, that presumption was believed to be encountered by evidence of a higher
nature, which overthrew it, and forbade the conclusion that the Lieutenant
Governor possessed the unlimited power to bind his superiors to confirmation,
which was attempted to be derived from it.

In the course of the argument, it was suggested by the counsel of the claimants,
as highly probable that we were not in possession of all the laws and ordinances
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which bore on the grant of lands in Louisiana, but that there were possibly

others besides those of O'Reilly, Gayoso, and Morales, which, if they could be

commanded, would show that the concession in question had been legally issued

by the proper authority. To this the court answered, that, if there had been

any others, they must be believed to have been known to the Intendant Morales
;

and that, if they had existed, they would have found a place in the recital of the

acts of his predecessors, contained in the preamble to his own regulations.

But that, having recited only those of O'Reilly and Gayoso, the presumption

was a fair one, that they were all which had existed : in addition to which, no
witness had been able to speak of any such regulations.

But again ; the court was required by the act of Congress to refer in its de-

cree to the law or ordinance on which it founded its confirmation ; and to enable

the court to satisfy this requirement of the act, the law or ordinance must be

shown and not conjectiirally guessed at. If Congress had intended that the acts

of the Lieutenant Governor should of themselves be the evidence of his authority,

that enlightened body would never have thrown upon the court, in terms so

clear, distinct, and repeated, the duty of inquiring whether the concession, &c.
was legally made by the proper authority, and have required the court, also,

to refer in its decree to the specific law or ordinance under which the confirma-

tion was made.
It was further urged by the same counsel, that, although neither the royal order

of 1754, nor the regulations of O'Reilly, Gayoso, or Morales, expressly author-

ized such a concession
;
yet, that neither of them prohibited it, and that hence

the authority must be believed to have been regularly exercised. To which the

court answered, in effect, that the question was not what these laws or ordinan-

ces prohibited, but what they autliorized. That the claimant coming before the

court for confirmation, was bound to show affirmatively, by some law or ordi-

nance, that the concession on which he relied was legally made by a person du-

ll/ authorized to make it ; that he was therefore bound to point the court to the

law or ordinance which gave the authority in question ; that, to show that these

laws did not expressly prohibit it, did not by any means prove that they author-

ized it ; that the opposite argument was founded on the erroneous postulate

that all power existed which was not prohibited, whereas, in truth, no power
existed but such as could be shown to have been granted.

There was another view of this subject, which this respondent, in the dis-

charge of his official duty, considered himself bound to take. In describing

the claims which were to be submitted to the court for its decision, the act of

Congress gives, among others, this feature : all such as " might have been per-

fected into a complete title, under and in conformity to the laws, usages, and
customs, of the government under which the same originated."

The concession on which Soulard relied, was alleged to have been made by
Trudeau, in April, 1796. From that time until the cession of the province to

the United States, he had not taken a single step towards the completion of his

title. So far from having settled, planted, or cultivated the lands, he had not

even located or surveyed them until February, 1804. In the mean time, the

Spanish Governor, Gayoso, by his regulations in 1797, and the Intendant Mo-
rales, in 1799, had required all persons to whom lands had been granted, to set-

tle and improve them within a limited time, under pain of forfeiture—Gayoso
giving one year for that purpose, and Morales three. This requisition Soulard
had wholly neglected. His title, therefore, had been subjected to forfeiture,

and was in that condition when the sun of the Spanish power had set in Louisiana.

Under these circumstances, it was impossible for the court to affirm that this

was a concession which might have been perfected into a complete title accord-

ing to the laws, usages, and customs of the government under which it origi-

nated. It did not at all impugn the soundness of this conclusion, that the

laws of Gayoso and Morales, which contained the requisition, were subsequent
in point of date to the alleged concession of Trudeau, because they were reg-
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ular calls on the holders of complete titles to comply with the conditions which
were requisite to their completion, and had a precedent in point in the Laws of
the Indies.

To avoid this conclusion, the counsel for the claimant had argued that the reg-

ulations of Morales had never been duly promulgated in Upper Louisiana, and
consequently, that Soulard could not be supposed to have notice of this requisi-

tion.

To which the court answered, that such a publication had been proved as

must have brought them to the notice of Soulard, who was the surveyor of the
Upper province. The evidence of this promulgation is in the exhibit A, which
is annexed to this answer, by which it appears that the Lieutenant Governor
had officially received from Morales six copies of these regulations, at the post

of St. Louis, his own place of residence and that of Soulard, who was in his in-

timacy ; that the private Secretary of the Governor had also posted up another
copy in front of the Government House ; and, among the confirmed claims pre-

sented by the petitioner himself, as evidence of the Lieutenant Governor's pow-
er to issue concessions without limit, there is a recital of the publication of those

regulations, as well as an official act of Soulard, bearing date in 1802, in which
he makes express reference to the 16th article of the Instructions of the Intend-
ant, thereby fixing the proof of knowledge on himself.

There is only one other point in the opinion, to which this respondent will

here slightly call the attention of this honorable Court. The counsel for the
claimant adverted, in the course of their argument, to that part of the act of
26th May, 18*24, which requires the court to determine the question of title ac-

cording to the several acts of Congress, &c. ; but no act of Congress was
pointed out, which seemed to the court to authorize the confirmation of the claim

then under consideration ; and the court accordingly expressed this opin-

ion.

With this outline of the principles established by the opinion, for the fidelity

of which he appeals to the opinion itself, this respondent now begs leave to

turn the attention of this honorable Court to the publication of Luke E. Law-
less, signed " A Citizen," barely requesting this honorable Court to bear in

mind that this latter article appeared in a different newspaper from that in which
the opinion had been published—a paper of a different political complexion, sup-

ported for the most part by different subscribers, and, consequently, that few

if any of the readers of the article signed "A Citizen," could have any know-
ledge of " the opinion " which it professed to censure, other than that which

they derived from the article itself. This honorable Court will also be pleased

to observe, that this article does not profess to reason at all on the principles

maintained by the opinion, but consists entirely of a series of assumptions (as

the writer styles them) which it imputes to the Judge, and with regard to the

most of which (as the writer himselfjustly observes) reasoning was not absolute-

ly necessary : for, in the terms in which they are imputed, they are such revolt-

ing absurdities, that it was impossible to read and to believe them, without pre-

suming the Judge to be either deficient in understanding, or destitute of integ-

rity.

The writer begins with a contemptuous misrepresentation. At the end of the

opinion, this respondent had used the following expression :
" The decision of

most of the points having proceeded chiefly upon grounds which had been little

or not at all examined in the argument, it is deemed proper to remark, that

counsel will not be excluded from again stirring any of the points which have

been decided, token they may hereafter arise in any other cause.''''

No man, whether lawyer or not, could have sincerely mistaken the meaning
of this permission. But the writer of this article affects to understand it thus :

" I observe, that, although the Judge has thought proper to decide against the

claim, he leaves the ground of his decree open for further discussion. Avail-

ing myself, therefore, of this permission,'''' Sfc. thus leaving his readers to believe

10
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the judo-e was so profoundly ignorant of what belonged not only to the dignity,

but even to the deccnry, of the judicial character, as to have invited the general

discussion of his opinion in the public newspapers, and that the ridiculous view

which the writer was about to give of that opinion, was made by the Judge's

own permission. The sneer with which this wilful and wanton perversion is

introduced—" Although the Judge has thought proper to decide against the claim "

—and the palpable and gross nature of the perversion itself, can leave this hon-

orable Court in no doubt of the spirit and intention with which the publication

was made.
" Judge Peck," says the writer, " seems to me to have erred in the following

assumptions, as well of fact as of doctrine."

The honorable Court will be pleased to observe, that, in the opinion, this re-

spondent had assumed^ as a postulate, no one position, either of fact or doctrine, as

the basis of his decision ; but that every conclusion on which the opinion rested,

was bottomed on evidence, or deduced by argument. Yet, according to the

common acceptation of the English language, the readers of this article were in-

formed that the Judge had bottomed his decision on the stupid and ridiculous

assumptions which were about to be enumerated.
" 1. That, by the ordinance of 1754, a sub-delegate was prohibited from mak-

ing a grant in consideration of services rendered, or to be rendered."

The Court will be pleased to observe, that the writer here suppresses the im-

portant fact that the Judge had decided the ordinance of 1754 not to be in force

in Louisiana ; and that, consequently, according to his opinion, it was immateri-

al to the land claimants in that province, what the construction of the ordinance

might be. He also suppresses the reasoning by which the Judge had gained

his conclusion, and then imputes to him a different conclusion which would have
been manifestly false, and which every reader of the ordinance would see at

once to be false : for the ordinance contains no such prohibition ; and the

Judge had not assumed that it did. On the contrary, he had admitted that it

did authorize the sub-delegate to make grants in reward of services of a certain

description. But he said that that ordinance nowhere authorized a sub-delegate

to make such a concession as that which was in question before the court—a con-
cession for 10,000 arpents of land, and for such services as those which were al-

leged to have been rendered hy Soulard; whereas, the court is here charged
with having assumed that the ordinance of 1754 contained a positive prohibition

on the sub-delegates from making grants in rewards of any kind ofservices ren-

dered or to be rendered. These last words, so entirely gratuitous, contribute es-

sentially to mark the rjuo animo of this misrepresentation. To manifest its ma-
teriality, and the effect which it was calculated to produce, and, as the respon-
dent believes, it was intended to produce, in Missouri, it is proper to state,

that, besides Soulard's case, it is well known that there were in Missouri many
other unconfirmed concessions by the Lieutenant Governor, in reward of ser-

vices rendered or to be rendered, which had still to abide the judgment ofthe court
;

and although as yet no Spanish law or ordinance had been produced, under
which they could be confirmed, there was a common impression throughout the
country that there did exist, or had existed, some such law or ordinance, which
would yet make its appearance in protection of those claims. The royal order
of the 24th August, 1770, had not yet been seen, and sanguine hopes were en-
tertained that, upon its production, it would be found to be broad enough to

cover all the claims ; and, although the recital of the regulations of O'Reilly
and Gayoso, in the preamble to those of Morales, forbade the conclusion that

there was anything farther in the form of regulations, from which light could be
expected, still it was hoped and believed that, in some hitherto undiscovered
commission or letter from the King to his Governors, an authority, or some color
of authority, would be found for these concessions, even if the order of the 24th
August should fail to shield them. One of the causes which contributed to

keep alive the hope, was, that none of the laws or ordinances which had been
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produced, contained anything like a direct or positive prohibition of these con-
cessions. This, having been strongly pressed in the argument of Soulard's

case, had been admitted as strongly as anything can be admitted by implication

that there was no such positive prohibition. But here is this writer charging

the court with having assumed the direct reverse. If he had informed his read-

ers that the court had declared the ordinance of 17.54 not to be in force in

Louisiana, this misrepresentation would have been comparatively harmless.

This, however, he keeps out of view. He permits them to believe that the

court considered that ordinance as in force in that province, and as containing

a prohibition fatal to all these claims ; thus holding up the Judge to this numer-
ous body of exasperated land claimants as attempting to apply an extinguisher to

their last hope, by drawing from the ordinance of 1754 a prohibition which
every boy that could read could see was not there.

" 2. That a sub-delegate in Louisiana was not a sub-delegate as contempla-
ted by the above ordinance."

To the readers of this article, who had never seen the opinion of the Judge,
(which was the case with a great mass of its readers) this charge must have
exhibited the Judge in the light of having assumed the ridiculous solecism "that
a sub-delegate was not a sub-delegate," since to such a reader the additional

words "as contemplated by that ordinance," could have presented no intelligi-

ble qualification of the absurdity. Here again the effect is produced of the sug-

gestion of a falsehood, by the suppression of the truth. For the important

truth that the court had held the ordinance of 1754 not to be in force in Lou-
isiana, is suppressed. The important position, that, if that ordinance was then

in force, it was necessary that the sub-delegate judge should be appointed in

conformity with its provisions, was also suppressed. The admission that the

Lieutenant Governor had not been thus appointed a sub-delegate, was also

suppressed : and, finally, the conclusion of the Judge, that, if that ordinance was
then in force, the Lieutenant Governor, notiiaving been appointed in conformity

with its provisions, was not a sub-delegate within its intention, is distorted into the

naked and unexplained absurdity, that a sub-delegate in Louisiana was not a

sub-delegate within the contemplation of that ordinance, although (for aught

that appears to the contrary in the charge) he might have been appointed in

strict conformity with its requisitions.

"3. That O'Reilly's regulations, made in February, 1770, can be considered

as demonstration of the extent of the granting power, either of the Governor
General or the sub-delegates under the royal order of August, 1770."

It will be shown to this honorable Court, on the trial, that, in the original

printing of this article, the dates of February and August were italicised, for the

manifest purpose of directing the attention of the reader more pointedly to the

absurdity imputed to the Judge, of assuming that O'Reilly's regulations of

February, were to be considered as demonstrative of the extent of the granting

power, either of the Governor Gem red or ofthe sub-delegates, under the subsequent

order of the King, of August, 1770.

This whole charge, as this honorable Court cannot but discern, is a gross

and wanton perversion of the court's conclusion, and manifestly intended to

bring the court into public contempt and ridicule. The court never did com-
mit nor insinuate the absurdity of referring to the prior regulations of O'Reilly,

as being, in themselves, demonstrative of the granting power under the subsequent

royal order of August, 1770. The court did consider the fact that, after the

date of the royal order, grants still continued to be made in conformity with the

regulations of O^Reilly, as justifying the inference, that the royed order (the ex-

tent of ivhich was admitted to be unknown to all) was not in conflict with these

regulations, in this particular. This inference, it must be perceived, was drawn
from matter of fact subsequent to the date of the royal order, to wit : that the re-

gulations were still permitted to operate after the date of that order : whereas the

writer, whose obvious and uniform purpose it is to misrepresent and expose the
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court to contempt and ridicule, perverts flu's fair inference of reason, into an
absurd assumption, on the part of the Judge, that the prior regulations of
O'Reilly, of themselves, demonstrated the whole extent of the subsequent unknown
order of the King, with regard to the'granting power oj the Governor General and
sub-delegates.

"4. That the royal order of August, 1770, (as recited or referred to in the

preamhle to the regulations of Morales of 1799,) related exclusively to the Gov-
ernor General."

This is another wanton and wilful perversion of the reasoning and conclusion
of the court. The court never pretended to indicate the whole extent of the

royal order of August, 1770. All that the court said on the subject was a mere
paraphrase of what Morales himself had said. The Intendant had declared, in

his preamble, that, " after the date of that order, the privilege of dividing and
granting all kind of lands, belonging to the crown, belonged to the civ.l and
military government." The language of the court, as found in the opinion, is

this :
" We have the testimony of Morales, the Intendant, in the preamble to

his regulations, that the power to grant lands belonged to the civil and military

government, after the order of the 24th August, 1770 : the powers of the civil

and military government both centered in the Governor General. To him be-
longed the power to divide and grant lands in virtue of this order."

Thus Morales had affirmed, not the whole extent, but one feature of the order

of 1770. The court did nothing more than to echo his language, with regard to

this one feature : and this is perverted by this writer into an assumption, on the

part of the court, that the order of 1770 related exclusively to the Governor
General.

The mischief of this misrepresentation, in Missouri, cannot be estimated by
this honorable Court, without a distinct knowledge of the fact, that, with but

one or two exceptions, the unconfirmed claims had originated with the Lieuten-

ant Governor. The charge, therefore, that the court had decided that this or-

der related exclusively to the Governor General, and contained no communica-
tion of power to the Lieutenant Governor, from whom the unconfirmed claims

emanated, presented to the minds of the numerous body of land claimants a

decision which went to the root of all their claims. Ignorant as the court, the

bar, and the country, then were of the extent of this order, it would have been
most unwarrantable, as well as most offensive, to have assumed that Unrelated

exclusively to the Governor General. It was not necessary to the argument of

the court to make this assumption. They did not make it. The counsel, with

the opinion before him, must have known that the court did not make it ; and
yet he charges it to the court in this publication.

".5. That the woid ' merccdesf in the ordinance of 1754, which, in the

Spanish language, means i gifts, ^ can be narrowed by anything in that ordi-

nance, or in any other law, to the idea of a grant to an Indian, or a reward to

an informer, and much less to a mere sale for money."
If this charge had stood alone, it could have left no doubt of the contemptu-

ous and malevolent purpose of the writer ; for it imputes to the court such a con-

geries of most ridiculous absurdities, as could not but have awakened the laugh-

ter of the light-hearted, the sorrow of the considerate, and the indignation of

the land claimants.

Now, if this honorable Court has accompanied this respondent through

the foregone delineation of his opinion, they cannot but perceive, that the

whole of this sneering sarcasm at the Judge is the pure coinage of the author's

own brain. For, in the first place, it. is not true that the Judge either assumed

or admitted that the word mercedes, in the Spanish language, means only gifts ;

on the contrary, the Judge held that it was capable of being translated

grants, and had, in fact, been so. rendered by the translator of the Gov-
ernment.

Thus, the leading proposition with which this charge sets out, to wit : that
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mercedes means only gifts, and was so assumed or admitted by the Judge, on
the truth ot* which proposition the whole sarcasm depends, is false in fact.

The farther implication of the charge is, that the ordinance of 1754 convey-
ed to the sub-delegates an unlimited power to make gifts of land*, to any extent,

or for any cause, at pleasure ; and that the Judge conceding this, had, by con-

struction, narrowed down this unlimited power of making gifts to the idea of a
grant to an Indian, or a reward to an informer, and even to a mere sale for money :

in all which this honorable Court cannot but perceive that there is not one
word of truth. For, in the first place, the Judge did net concede, nor is it

true, in point of fact, that the ordinance does contain any such unlimited power
of making gifts ; and, consequently, there was no occasion to narrow down this

power by construction. In the next place, the Judge never did hold that an
unlimited power of making gifts could be narrowed down, by any process of
reasoning, to the idea of a grant to an Indian, a reward loan informer, and
much less to a mere sale for money . The Judge made no such absurd and ri-

diculous transformations of the word gifts.

The whole argument of the court on the ordinance of 1754 was perfectly

simple and consistent.

The court held, 1. That, for the reasons already stated, that ordinance was
not in force in Louisiana. 2. That, if it was in force, the Lieutenant Gover-
nor of Upper Louisiana was not a sub-delegate within the intentions of that or-

dinance, because he had not been appointed in conformity with its provisions.

3. That, if the ordinance was in force, and Trudeau was a sub-delegate within

its intention, still that, as a sub-delegate under that ordinance, he had no power
to make the concession in question, because the whole powers of the sub-dele-

gate were minutely and specifically detailed by the several articles of that or-

dinance, and that, in following out these details, through the entire ordinance,

it was seen that the duties of a sub-delegate were, not by construction, but by
express terms of the ordinance itself, confined to the following heads :

First, and chiejly, to making sales, and compositions of the royal land*, with

a view to revenue.

Second. That there was no one article of the ordinance which contemplated

a free gift in any case whatever, except the second article, which authorized

gifts to the inhabitants of townsfor pasturage and commons according to their wants,

and gifts to the native Indians which might be necessaryfor tillage and herding.

Thirdly. That there were no articles of the ordinance which contemplated

grants of land as rewards for services, saving the 7th and 8th, which authorized

the sub-delegates to reward those ivho might give information of intruders on the

public lands with d moderate portion of the lands in relation to which such infor-

mation might be given. But that there was no article of the ordinance which
authorized a sub-delegate to make such a concession as that on ivhich Soulard
relied.

These powers of the sub-delegate, thus deduced by the Judge from a careful

examination of the several articles themselves, are alleged by this charge to have
been drawn from the word mercedes, which is alleged to mean gifts ; and the

court is accused of having arrived at their conclusion, by torturing the word
gifts from its natural sense, and making a gift to mean, first, a grant to an In-

dian ; next, a reward to an informer ; and finally, by way of capping the climax
of absurdity, to make gift to mean a mere sale for money. " The gifts to the

inhabitants of towns for pasturage and commons, according to their wants,"
was struck from the catalogue. Why? Because it would weaken the energy
of the period by lengthening it ; and destroy the poignancy of the ridicule in-

tended to be thrown upon the court, by the motley group of Indians and inform-
ers ; whom it exhibits as selected by the court as the only proper objects for

the exercise of the royal bounty of Spain.
" 6th. That O'Reilly's regulations were, in their terms, applicable, or were,

in fact, applied to or published in Upper Louisiana."
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No one part of this charge is true in the sense in which the writer manifestly

intended it to be understood by his readers. The court never did assume or

contend that these regulations were, by their terms, extended specifically to

Upper Louisiana. With regard to their having even been infact applied to, or

actually published in Upper Louisiana, there was not a word of controversy at

the bar, nor is there a word said upon either of these propositions by the court.

The court did say that O'Reilly himself had declared these regulations to be

published for the government of the grants of land in the Province of Louisiana;

that is to say, in the whole province, because he himself had made no exception

of any part of it. And the court did farther say that the policy of the regulations

applied as well to one part of the province as another. Had these propositions

been stated as they were laid down by the court, the writer would have found
something more necessary to convict the court of error, besides the mere state-

ment. But having informed his readers that he should confine himself to an
enumeration of the Judge's errors, " without entering into any demonstra-
tion or developed reasoning on the subject, which he adds (and truly) was not, as

regards most of the points, absolutely necessary, his only study seems to have
been, so to shape his charges as that the absurdity imputed to the Judge should
be self-evident, without any solicitude for the candor or truth of the imputa-
tion.

"7. That the regulations of O'Reilly have any bearing on the grant to

Antoine Soulard, or that such a grant was contemplated by them."
This is another misrepresentation of the same character with the last, in-

tended to mislead the reader to the prejudice of the court. The Judge never
did assume that the regulations of O'Reilly had any bearing on the spec fie

grant to Antoine Soulard ; and so far from saying that such a grant ivas contem-

plated by them, the court decided the exact reverse, to wit : that no such grant
ever was contemplated by them.

" 8. That the limitation to a square league, of grants to new settlers in Ope-
lousas, Attakapas, and Natchitoches, (in 8th article of O'Reilly's Regulations)

prohibits a larger grant in Upper Louisiana."

This is another gross perversion of the reasoning and conclusion of the court.

The Judge made no such assumption, and maintained no such proposition.

His reasoning and conclusion were these : O'Reilly himself declares his regula-

tions to have been intended for the province of Louisiana at large. Their policy

is the encouragement of population, settlement, agriculture, and stock in that

province. This policy applies with equal force to the whole province. The
court, therefore, can see no reason why giants should be made with a re-

gard to the means of the settler, and on the express conditions of settlement

and culture in one part of the province more than in another ; nor why grants

should be limited to a league square in Opelousas, Attakapas, and Natchitoches,
and be unlimited in Upper Louisiana. This conclusion, founded on the gene-
ral policy of the regulations, as being equally applicable to every part of the pro-

vince, is here converted into an isolated assumption on the part of the Judge, that

the limitation to a league square in Opelousas, Attakapas, and Natchitoches
did, per se, prohibit a larger grant in Upper Louisiana.

" 9. That the regulations of the Governor General, Gayoso, dated 9th Sep-
tember, 1797, entitled 'Instructions to be observed for the admission of new
settlers,' prohibit in future a grant for services, or have the effect of annulling

that to Antoine Soulard which was made in 1796, and not located or surveyed,
until February, 1804."

The implication here is, that, prior to Gayoso's regulations, there had been
a law by which concessions of the character of that of Soulard had been author-

ized, that being a grant to an old settler in reward of public services ; and that,

with this fact before him, the Judge had assumed that these regulations of Gayoso,
entitled " Instructions for the admission of new settlers," and consequently con-

fined merely to the case of the admission of new settlers, had the effect of pro-
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hibifing a grantfor services to an old settler. And by way of making (he ridicule

still more striking, the court is here represented as separating the regulations
of Gayoso from its natural relation with those of O'Reilly and Morales, for the
purpose of producing this absurd effect.

Now, in answer to this branch of the charge, the Judge is constrained to

say that not one word of it is true. There was no such previous Jaw ; nor did

the Judge attribute any such prohibition to the regulations of Gayoso. All
that the court said upon the subject was, that the three sets of regulations,
those of O'Reilly, in 1770, of Gayoso, in 1797, and of Morales in 1799, evinced
a settled and c ntinuing policy, which was at war ivith the belief that any authority
existed in the Lieutenant Governor of the province to make such concessions as those

of Soulard.

The second branch of the charge is still more gross. The Judge is repre-
sented as assuming that the regulations of Gayoso, in 1797, annulled the prior
grant to Soulard which was made in 1796. But he made no such assumption.
He assigned no retroactive effect to those regulations. The character he as-
signed to them was purely prospective.

This honorable Court will be pleased to observe that the King of Spain, by
one of the laws in the Rccopilacion, (Law 11, page 969, Land Laws,) had re-
quired all persons to whom land had been distributed, to take possession within

three months, on pain of forfeiture . Gayoso and Morales, pursuing the example
of their sovereign, made similar regulations in Louisiana. The 14th of Gayo-
so required all to whom lands had been granted, to take possession within one
year, and to make a specified progress in cultivation in three years, on pain of
forfeiture. The 4th of Morales is of the same character. Soulard had diso-
beyed them both. The conclusion of the court, therefore, was, that his title

v had been forfeited by this act of disobedience subsequent to the law. The court
assigned no retrospeition whatever to these regulations ; but considered them as
purely prospective. Whereas the assumption imputed to the court is, that these
regulations struck backwards at the grant, and annulled it in its origin, although,
according to the implication, it proceeded originally from a competent au-
thority.

" 10. That the complete titles made by Gayoso are not to be referred to, as
affording the construction made by Gayoso himself, of his own regulations."

" 13. That the complete titles (produced to the court) made by the Govern-
or General, or the Intendant General, though based on incomplete titles, not
conformable to the regulations of O'Reilly, Gayoso, or Morales, afford no in-

ference in favor of the power of the Lieutenant Governor, from whom these in-

complete titles emanated, and must be considered as anomalous exercises of
power in favor of individual grantees."

" 14. That the language of Morales himself, in the complete titles issued by
him, on concessions made by the Lieutenant Governor of Upper Louisiana, an-
terior to the date of his regulations, ought not to referred to as furnishing the
construction which he, Morales, put on his own regulations."
These charges are all presented together, because they are of kindred char-

acter, involve the same principle, and require the same answer. They are'

not true. So far from it, they are diametrically opposed, in point both of fact
and doctrine to the grounds really assumed and maintained by the court. The
representation becomes the more extraordinary, because it is a fact which must
have been known to the author, that the evidence to which he alludes, in the
loth charge, was objected to by the District Attorney of the United States as
inadmissible

; that the court did admit it on the very ground that it raised a
presumption in favor of the power of the Lieutenant Governor to make the grant
in question ; that the District Attorney excepted to the opinions of the court

;

and that the bill of exceptions constitutes a part of the record in the case of
Soulard before the Supreme Court, as may be seen by referring to the 47th,
48th, and 49th pages of exhibit A.
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The court not only admitted all the evidence alluded to in these several

charges, but also admitted, in the most distinct terms, that they did afford an

inference, that they did raise a presumption, and were to be regarded as proof

of the existence of a power in the Lieutenant Governor to make the concession

on which Soulard relied ; and yet precisely the reverse of this is that which is

imputed to the Judge in these charges, for which there is not the slightest

color in the opinion. The Judge admitted this evidence in the only light, and

to the fullest extent to which it was offered ; for it was offered and could

be offered only as presumptive proof, and in that character it was admit-

ted.

Having received it as presumptive proof; having admitted that it did raise

the presumption that was claimed for it ; it became the duty of the Judge to

weigh this presumption against the other evidence in the cause. That process

was performed, and the conclusion of the Judge was, that the presumption ad-

mitted to have been raised by this evidence, was overborne by the opposing

proof; and, because the Judge was constrained, in the conscientious discharge

of his duty, to come to this conclusion, he is accused by this author of having

assumed, that the testimony in question afforded no inference, raised no presump-

tion, and was not to be referred to, in favor of the power claimed for the Lieutenant

Governor.
The assumption imputed to the Judge in the close of the 13th charge, that

the confirmation of these irregular concessions must be considered as anomalous

exercises of power in favor of individual grantees, is not correct; for the court

considered that confirmation as the legitimate exercise of the sovereign power of

the Governor General and the Intendant, and as demonstrative of thispower, not

of the originating power of the Lieutenant Governor, which has been already

explained in the foregoing delineation of the opinion.

"11. That, although the regulations of Morales were not promulgated as law,

in Upper Louisiana, the grantee in the principal case was bound by these, in-

asmuch as he had notice, or must be presumed, from the official station which
he held, to have had notice, of their terms."

Here is another gross and palpable misrepresentation : Soulard resided at St.

Louis, the capital of Upper Louisiana, and was the official Surveyor of that part

of the province ; and the court is charged with assuming that, although it teas

in proof that the regulations of Morales had not been promulgated in Upper Lou-
isiana, still that Soulard was bound by them, because he had notice, or must be

presumedfrom his office, to have had notice. The court made no such assumption.

The principal fact on which the charge is founded is false. The regulations of
Morales had hern promulgated in Upper Louisiana. It was not questioned in

the argument at the bar that they had been promulgated there. The only ques-

tion raised, was, whether the promulgation had been sufficient. The court was
of opinion that it had been sufficient ; because the Governor had received at

least six copies ofthem from Morales himself; and because his Secretary proved
that he had posted up another copy in front of the Government Mouse; and be-

cause Soulard had proved notice on himself, by having referred, in one of his

official returns, in 1802, to the 16th article of these regulations, which he stated

had been complied with in that particular case ; and further, because their pub-
lication was recited in the grant offered by the petitioner, as before mentioned

;

and their recognition as law by the Lieutenant Governor in one of his official

acts, formed a part of the evidence in the cause, as will be seen by the exhibit

already made.
" 12. That the regulations of Morales exclude all belief that any law existed

under which a confirmation of the title in question could have been claimed."

This is another instance of the suggestion of a falsehood arising from the sup-

pression of truth. It is only by the unfair process of detaching a single sen-

tence of the opinion from its context, that even a color can be gained, to give

countenance to this charge. This honorable Court will observe, that one ques-
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tion in Soulard's case was, whether there might not have heen some law or or-
dinance, of intermediate date, between the regulations of O'Reilly in 1770, and
Soulard's grant in 1796. On this subject, the language of the court is : " The
regulations which we have, do not permit us to believe that there existed others.

Morales, in the preamble to those made by him, mentions those of O'Reilly and
of Gayoso, in a manner which implies that these were all of which he had any
knowledge, and shows that he was making regulations, which were to offer the
only means by which lands were to be obtained. His language is :

' That all

persons who wish to obtain lands, may know in what manner they ought to ask
for them, and on what condition lands can be granted or sold ; that those who
are in possession, without the necessary titles, may know the steps they ought
to take to come to an adjustment ; that the commandants, as sub-delegates of
the Intendancy, may be informed of what they ought to observe,' &c. This
preamble excludes the presumption that other laws existed by which titles could
be obtained ; and the regulations themselves exclude all belief that any law ex-
isted, under which a confirmation of the title in question could have been claim-
ed." This last member of the sentence has immediate reference to the discus-
sion which had just been closed in the preceding part of the opinion ; and by
which it was shown that Soulard had forfeited his title, by refusing to comply
with the condition of settlement and cultivation exacted by Morales and by Gay-
oso. This illustration is entirely suppressed by the writer. He seizes on the

strict terms of the last member of the last sentence, and separating it from its

explanatory matter, exhibits the court as assuming that Morales' regulations

per se (and unconnected with the forfeiture, which Soulard had incurred from a
non-compliance with them,) excluded all belief of the existence of any law under
which a confirmation of this title could have been claimed from Spain.

" 15. That the uniform practice of the subrdelegates or Lieutenant Governors
of Upper Louisiana, from the first establishment of that province to the 10th

March, 1804, is to be disregarded as a proof of law, usage, or custom therein."
" \6. That the historical fact, that nineteen-fwentieths of the titles to lands in

Upper Louisiana were not only incomplete, but not conformable to the regula-

tions of O'Reilly, Gayoso, or Morales, at the date of the cession to the United
States, affords no inference in favor of the general legality of those titles."

" 17. That the fact, that incomplete concessions, whether floating or located,

were, previous to the cession, treated and considered by the government and
population of Louisiana as property, saleable, transferable, and the subject of

inheritance and distribution ab intestate, furnishes no inference in favor of those

titles, or to their claim to the protection of the treaty of cession, or of the law

of nations."

These three charges are thrown together, because they are of the same char-

acter, and must receive the same answer. They are charged as assumptions

made by this respondent in his opinion. There arc no such assumptions there,

nor one word in the opinion to countenance either imputation.

The uniform practice alleged in the 15th charge was not in proof, and there-

fore that proof could not be disregarded.

The historical fact alleged in the 16th charge was not in proof, and therefore

the court could not and did not say what inference it would have afforded if it

had been in proof.

The fact alleged in the 17th charge was not in proof, and therefore the court

did not and could not say what inference it would have afforded if it had been

in proof.

The cases severally made by these three charges, as well as the assumptions

imputed by them to the court, are from the mint of the writer's own imagination.

Yet are they gravely published to the world as facts, and they are manifestly of

a character to expose the court, not only to contempt, but to indignation.

Whether the claimant and his counsel had it in their power to have made
good these supposititious cases by propf ; and what would have been the legal

11
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effect if such proof had been offered to the court, it is needless here to inquire.

It is enough to say that no such facts were proved ; for the truth of which as-

sertion, this respondent refers to the exhibit A : and that no such assumptions

were made bv the Judge ; for the truth of which, he refers to the opinion form-

ing part of the same exhibit.

"13. That the laws of Congress heretofore passed in favor of incomplete ti-

tles furnish no argument or protecting principle in favor of those titles of a pre-

ciselv similar character which remain unconfirmed."

The Judge made no such assumption. It would have been a gross viola-

tion of his dutv if he had done so, and would justly have exposed him to the

contempt and indignation of his country. He appeals to the opinion itself for

a refutation of this charge. All that he says upon the subject is, that there

was certainlv no act of Congress which would authorize the confirmation of the

claim, or of any part of it ; whereas the charge exhibits the Judge as assuming
that, although acts of Congress had been placed before him, which, by their princi-

ples, calledfor a confirmation of the claim ; yet, that he would disregard them, and
refuse the confirmation.

The writer having thus finished his enumeration of what he is pleased to call

the assumptions of the Judge, proceeds to say : " In addition to the above, a

number of other errors, consequential upon those indicated, might be stated."

This is true ; for, as he had not been at all governed by the opinion of the court in

the fabrication of these charges, their number depended entirelv on the fertility

of his own invention. He proceeds—" The Judge's doctrine as to the forfei-

ture which he contends was inflicted by Morales' regulations, seems to me to

be peculiarly pregnant with grievous consequences." And yet these grievous

consequences were merely the same which had been announced by the King of

Spain himself, in the 11th law of the Recopilacion, to which a reference has
been already made, and by the parallel regulation of Gayoso, in 1797.

Such is the farrago of folly and absurdity which this writer has been able to

extract from the case, and which, in his published article, he has imputed to

the Judge, as assumptions made by him in the course of his opinion. That a man
of sufficient discrimination to be placed as leading counsel in the management
of cases of so much importance, could have accumulated such a mass of mis-
representation, through inDocent mistake, was, and still is, in the opinion of this

respondent, utterly incredible. He did, and does still, consider it to have been
wanton, wilful, and done malo animo. Why was the publication made r To
enlighten the public by a rational discussion of an important subject ? But
there is no discussion, nor even the pretence of discussion ; there is nothing

but naked, sheer misrepresentation from beginning to end. And although there

is no discussion of the grounds of the d cision assumed bv the court in Soulard's

case, but, on the contrary, a total suppression of those grounds, the publication

embodies the evidence and arguments upon which the validity of the claims
were mainly to be supported, and represents the court to have disregarded that

evidence, and to have overruled those arguments ; thus inculcating the merits

of the claims, and leaving the inference necessarily and forcibly to be drawn
by the public and the claimants, that those merits would be, as they had been
in the case of Soulard, disregarded by the court, should the decision in that

case be persevered in. The effect to be expected from such a publication was
manifest, and, both in law and morals, every man is presumed to intend the

natural consequences of his own actions. It cannot be perceived by this hon-
orable Court, that the direct and inevitable tendency of such a publication was
to bring this court into open contempt and scandal, to inflame the resentment
of the very uumerous and powerful body of land claimants in Missouri, together
with that of their adherents and connexions ; and thus to array against the Judge,
a power which might overawe and control him in the decision of the pending
cases, or render him perfectly odious if he should dare to follow up in these
cases the principles which he had laid down in Soulard's ; to render the de
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cisions of the court so despicable among the people, as to destroy all the weight,
authority, and even utility of the tribunal ; to beget in the public mind suclTan
undue sympathy and prejudice in favor of these claimants and their claims, as
to unfit that public for the performance of the office of jurors in the trial of is-

sues of fact ; and, if a jury should be drawn for this purpose, to bring them in-
to the jury box with such a load of pre-conceived prejudice against the Judge.
as to indispose them to receive with respect, any instruction, even on points" of
law. which might be given from the bench ; in short, to erect atrophvfor these
land claimants, their counsel, and their claims, on the ruins of the court itself.

And this respondent, farther answering, says, that, considering the said pub-
lication to be a contempt of the court, and punishable by the summary process
of attachment, it is true, that he did make a rule on the said Luke E. Lawless,
who had been proved to be the author, to show cause why an attachment should
not be awarded against him, and why he should not be suspended from practice
as an attorney and counsellor in that court ? That he did appear on the return
of the rule, and did attempt to show cause, by himself and his counsel, insisting

that the publication was no contempt, but a correct representation of the
opinion of the court ; that, in making that publication, he was exercising the
rights of an American citizen ; and that, to punish it by attachment, would be
at once an invasion of the liberty of the press, and of the right of trial by jurv.

The cause thus shown not being satisfactory to the court, but the court on the
contrary holding and pronouncing the publication to be a gross misrepresenta-
tion and a contempt, and, according to the settled authority of the law, punish-
able by attachment, the attachment was accordingly issued, and the said Luke
E. Lawless was brought before the court thereupon ; that, being thus before
the court, the privilege was tendered to him of purging himself of the contempt,
if he thought proper to do so : and with this view he was asked by this respon-
dent whether he chose to have interrogatories exhibited, or whether, if exhibited,
he would answer them ? In reply to which he said, that he did not wish inter-

rogatories ; that he would not answer them if they should be filed, and that, as

he had committed no contempt, he would purge himself of none. And, further,

in open defiance and contempt of the opinion which had been solemnly pro-
nounced by the court, and to the evil example of the bystanders, and of all oth-
ers who should have business to do in the court, he read in open court a paper
in which the truth of the publication signed u A Citizen n was re-asserted. And
it is true that this respondent, considering this conduct of the said Luke E . Law-
less.and his refusal to purge himself ofthe contempt as a contumacious persistence

therein, and an aggravation of the first contempt, did proceed to pass sentence
that the said Luke E. Lawless should be imprisoned for twentyfour hours, and
that he should be suspended from practising

s
as an attorney and counsellor

in that court for eighteen months.
In all which actions and doings of this respondent in the premises, he avers

that he was supported and justified by the constitution and laws of the land,

and that he will be prepared to make good this ayerment at such time as this

honorable Court shall appoint.

And, solemnly denying the intention charged to him by the article of im-
peachment, " wrongfully and unjustly to oppress, imprison, and otherwise in-

jure, the said Lake E. Lawless, under color of law." and asserting, in the pres-

ence of the Supreme Searcher of Hearts, that, in all that he did in the premises,
he was actuated by the purest sense of what he deemed a high official dutv,

and was, as he believed, and still confidently believes, well warranted and sup-
ported in every step, by the constitution and laws oi the laud, this respondent,
for plea to the said article of impeachment, saith, that he is not guilty of any
high misdemeanor, as in and by the said article is alleged, and this he prays
may be inquired of by this honorable Court, in such manner as law and jus-

tice shall seem to them to require.

JAMES H. PECK.
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Mr. Storrs, on behalf of the managers, moved that they have time to consult
the House of Representatives on a replication ; and that they be furnished with
a copy of the answer of the respondent : which was agreed to.

On motion of Mr. Webster, the court then adjourned, to meet on the second
Monday of the next session of Congress, at 12 o'clock, then to proceed with the

said impeachment.

HIGH COURT OF IMPEACHMENT.
The United States vs. Jajies H. Peck.

Monday, December 13, 1830.

The court having been opened by proclamation, the President administered
the oath to Mr. Baker and Mr. Poindexter.
On motion of Mr. Woodbury,
Ordered, that the secretary inform the House of Representatives that the

Senate are in their public chamber, and are ready to proceed on the trial of the
impeachment of James H. Peck, Judge of the District Court of the United
States for the District of Missouri ; and that seats are provided for the accom-
modation of the members.

Notice was received by Mr. Clarke, their clerk, that the House of Represent-
atives have agreed to a replication, on their part, to the answer and plea of
James H. Peck, Judge, Stc. to the article of impeachment exhibited to the Sen-
ate against him by that House, and have directed the managers appointed to

conduct the said impeachment to carry the said Replication to the Senate, and
to maintain the same at the bar of the Senate, at such time as shall be appointed
by the Senate.

Four of the managers, viz. Mr. Buchanan, Mr. McDuffie, Mr. Spencer and
Mr. Wickliffe, attended.

James H. Peck, the Respondent, accompanied by his counsel, also attended.

The replication of the House of Representatives was then read by Mr.
Buchanan in the following words :

REPLICATION,

By the House of Representatives of the United States, to the answer and plea

ofJames H. Peck, Judge of the District Court of the United States for the

district of Missouri, to the article of impeachment exhibited against him by
the said House of Representatives.

The House of Representatives of the United States, having considered the

answer and plea of James H. Peck, Judge of the District Court of the United
States for the district of Missouri, to the article of impeachment against him by
them exhibited, in the name of themselves, and of all the people of the United
States, reply, that the said James H. Peck is guilty in such manner as he stands

impeached ; and that the House of Representatives will be ready to prove their

charges against him at such convenient time and place as shall be appointed

for that purpose.

The replication was handed to the secretary to be filed.

The President then informed the managers that they were at liberty to pro-

ceed in support of the article of impeachment exhibited ; and on request of Mr.
Buchanan the witnesses on behalf of the managers were called as follows : viz.

Luke Edward Lawless, Henry S. Geyer,
Charles S. Hempstead, Rev. Thomas Horrall,

Edward Charless, Josiah Spalding,

Arthur L. Magenis, Marie Philip Leduc,

Wharton Rector, Hon. Thomas H. Benton.
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On request of Mr. Meredith, counsel for the respondent, his witnesses also

were called, as follows : viz.

Robert Wash, - William C. Carr,

John K. Walker, Jesse G. Lyndell,

Hon. Spencer Pettis, Daniel Hough,
John B. C. Lucas, George H. C. Melody,

William Davidson King.

Mr. Buchanan, on behalf of the managers, informed the court that in conse-

quence ofthe unavoidable absence of a material witness, (Gharles S. Hempstead,
who had been overset on his way and had his collar-bone twice broken, but was
likely to recover and to be able to attend the court,) they could not proceed to

make good their charge without further time.

Whereupon, on motion of Mr. King,

Ordered, that the secretary inform the House of Representatives that the

Senate will, on Monday next, at 12 o'clock, be ready further to proceed on the

trial

.

The court then adjourned to Monday next, at 12 o'clock.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Monday, Dec. 20.

The court having been opened by proclamation, the managers, accompanied
by the House of Representatives attended.

James H. Peck, the respondent, and his counsel, also attended.

At the request of Mr. Meredith, the witnesses on behalf of the respondent

were called.

The President informed the managers that they might proceed to substantiate

their charge,

Mr. McDuffie then rose, and addressed the court as follows :

Mr. McDuffie said, that in discharging the high and responsible trust which
had been confided to him by the House of Representatives, he should feel that

he was acting with a proper regard to all the considerations of public duty, in

reducing to the narrowest limits of practicable brevity, the preliminary exposi-

tion which it had devolved on him to make, of the facts and principles upon
which he should invoke the judgment of this honorable Court against the re-

spondent at the bar, on the article of impeachment presented by the high in-

quest of the nation. The great importance of this case, said Mr. McDuffie, both

to the respondent himself and to the people of the United States, must be so

extremely obvious to every member of the court, as to render it unnecessary

for me to solicit their attention by any special invocation. Fully assured of

that patient attention which will be indispensable to a proper understanding of

the case, I shall at once proceed to lay down and explain the propositions of

law and of fact, upon which the managers of this impeachment will rely, for

convicting the respondent of the high misdemeanor with which he stands

charged.
1 . I shall, in the first place, attempt to show, that admitting the publication

signed " A Citizen " to have been false and malicious, Mr. Lawless was only

liable to be indicted and tried for a libel, and that the respondent was guilty of

a dangerous usurpation of power, in proceeding by the summary process of

attachment, as for a contempt, to pronounce sentence and inflict punishment.
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2. I shall attempt to show, in the second place, that the publication in question

was neither false nor malicious, but a true statement of the assumptions made
by the respondent in the case of Soulard ; and consequently, that the proceed-

ing against Mr. Lawless was not only illegal, but unjust, tyrannical and oppres-

sive.

In support ofmy first proposition, I hold it to be incontrovertible, that the

common law of England, as such, has no semblance of authority in the courts

of the United States ; any more than the civil law of the Roman empire. A
greater political solecism cannot be imagined, than that the laws of a foreign

country,—or what is even more absurd,—a particular branch of the laws of a

foreign country, should be recognized by our courts as the law of the United

States, without the sanction of the legislative authority. Were it not that the

common law of England has been adopted in most of the States by legislative

enactments, and had not most of us been educated in its principles, it never

would have occurred to any human being, that it was of force, as a part of the

law of the United States, any more than that the United States were still over-

shadowed by the prerogative of the king and the supremacy of parliament. I

grant that many of the acts of Congress, particularly those relating to the or-

ganization and powers of the federal tribunals, are to be expounded with refer-

ence to the common law of England ; so far as such reference may be neces-

sary to ascertain the meaning of legal terms and technical phrases. But it

must be obvious to this enlightened court, that this reference is made to the

English common law, upon the same principle that a like reference would be

made to an English dictionary, as the mere means of ascertaining the true con-

struction of the acts of Congress, and the actual intentions of the lawgivers.

I will also admit, that all courts, from the bare fact of their creation and or-

ganization, must of necessity have the power to make rules to regulate their

proceedings ; and that the courts of the United States have very wisely adopt-

ed the rules of the common law, in these particulars. But as regards the

punishment of criminal offences, I utterly deny that the common law of

England can be referred to by the Judges of the federal courts, as a source

of authority, whether those offences be tried upon an indictment and by a jury,

or in the more summary mode of attachment, and by the arbitrary and sole

power of the judge.

I am aware that it may be contended, with some show of plausibility, that to

punish a contempt, by the process of attachment, is not the exercise of a crimi-

nal power, because it is exercised in England by the Courts of Common Pleas

and Chancery, equally with the Court of King's Bench. But I humbly con-

ceive, may it please the court, that such an argument is sacrificing the sub-

stance of the thing to the mere form of proceeding. A man is called up before

a Judo-e—a Chancellor, if you please—upon a charge ofbeing guilty of publish-

ing a libel against the court ; and without any of the forms of proceeding in-

tended to secure a fair and impartial trial to every citizen ; without either the

advantage of an indictment, to apprize him of the offence alleged against him,

or a jury to secure him from the excited vengeance of the offended Chancellor,

he is pronounced guilty of a false and malicious libel, and subjected to as high

a punishment, nay, to a higher punishment than could be legally inflicted by a

court of general criminal jurisdiction, after a solemn trial and conviction by

any impartial jury of his peers. And yet according to the argument I am an-

swering, though a citizen is thus pronounced guilty of an infamous offence,

and punished with the utmost severity of the law, it is no assumption of crimi-

nal power by the court, for the very extraordinary reason, that the sentence has

been pronounced, and the punishment inflicted, without the forms of atrial, and

by a court, which is not invested with a general jurisdiction to try and punish

offences ! Such an argument as this, addressed by a judge, to a citizen who

should complain of the exercise of usurped power, would be the most outra-

geous mockery, by which judicial tyranny could add insult to the injury inflict-
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ed. If a contempt of court, such as we are considering, he not a crime, I
should be gratified to be informed by the learned counsel for the respondent,
to what legal category it belongs ; and I should also be pleased to know by what
human authority a Judge of the United States assumes to punish a citizen by
fine, imprisonment and disfranchisement, not only without a trial, but also with-

out a crime ? The power to punish libels, as for contempts, is not only a crim-
inal power, but a criminal power more dangerous to public liberty than any
that has ever been exercised by our courts of justice ; and is, therefore, the

very last of the criminal powers, which the courts of the United States should
assume to exercise on the authority of the common law of England.

But it is very far from my intention to deny to the federal tribunals the protec-

tive power of punishing for contempts of their authority. Even if the judiciary act

of 1789 had not expressly conferred this power, I readily "agree that these
courts would have possessed it, as an inherent power, derived, not from the
common law of England, but from the great law of self-preservation. It is

indispensable to the due exercise of their high and important functions, that

they should have the power to protect themselves while engaged in the admin-
istration of justice ; to punish all direct outrages upon the court ; to prevent the
Judge from being driven from the bench, and the jury from being driven from
their box ; and in a word, to punish in the most summary manner everything
that actually impedes or obstructs the administration of justice.

It is highly important, however, that we should ascertain the source of this

power, with a view to fix its extent and limitations. If it be derived from the

common law of England, our courts would of course possess it in all the lati-

tude in which it may have been exercised by English judges ; if it be derived
from the act of 1789, its limitations are clearly and distinctly defined in the act it-

self ; and if it be derived, as an inherent power, from the imperious law of neces-
sity, its limitations are obviously indicated by the very law in which it originates.

Necessity, to be sure, is the tyrant's plea ; but it must also be the plea of the
federal judges, by which only they can justify the exercise of the power of
punishing for contempts, in cases where the acts of Congress do not express-
ly authorize it. To what extent, then, can this plea avail them, and in what
cases ? The answer is a very obvious one. The plea must he pleaded in

good faith, and clearly made out. It must be a case of actual necessity, obvi-

ous to the common sense of every impartial person. The administration ofjus-
tice must be actually obstructed. It will not do to rely upon a mere construc-
tive interference, impeding the course of justice, by some far-fetched implica-

tion. I am aware, that certain notions of judicial prerogative, have been im-
perceptibly introduced into this country, from loose phrases, in the elementary
books of English common law, and in the opinions of English judges; and
that our judges and lawyers have, in this manner, become imbued with princi-

ples which are utterly incompatible with every just conception of liberty.

The case of the respondent is a striking illustration of the truth of this re-

mark. He was not sitting in court, in the actual administration of justice,

when the publication of Mr. Lawless was made. There is not the shadow
of a pretence that this publication had the effect of interrupting the administra-
tion ofjustice, either in the case to which it refers or in any other case. The
judgment of the court, in the case of Soulard, had been rendered some five or
six months previous to the publication. The decree had been actually enter-

ed of record, and there was an end of the judicial functions of the Judge as
to that case ; when, after the lapse of several months, the respondent, from
some consideration, satisfactory, no doubt, to himself, thought proper to come
out with an extra-judicial argument in the newspapers, which he calls the
opinion of the court. And it was this newspaper opinion, thus promulgated,
which he has sought to screen from public scrutiny, by ascribing to his own
person, whether on the bench or off of it, that sacred and inviolable sanctity,

which the law of England ascribes to the person of the king. By that law, the
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king can do no wrong ; and it will be hereafter shown that some of the Eng-
lish judges have attempted to maintain the monstrous doctrine, that a judge,

being the representative of the king, and selected to administer his justice, is

entitled to the same immunity, and is equally exempt from scrutiny and respon-

sibility. And such, may it please the court, is the extravagant and outrageous

pretension by which Judge Peck attempts to justify his high-handed pro-

ceeding.

Admitting the publication of Mr. Lawless to have been, what it certainly

was not, a false, malicious and atrocious libel, was there anything in the case,

which could render it necessary, in any legal sense of the term, to exercise

the extraordinary and summary power of committing and suspending the pub-

lisher without anything more than the veriest mockery of a trial ? Will it be
pretended that the course ofjustice, in its actual administration, was obstruct-

ed ? Was there the slightest semblance of necessity, the only plea that can
justify the assumption of this dangerous power ? Was there, indeed, any
emergency in the case, which would defeat the purpose of punishment, unless

that punishment were inflicted promptly ? Even ifwe concede to the judicial

character, the irresponsible sanctity ascribed to it by Chief Justice Wil-
mot, and claimed by Judge Peck, on this apochryphal authority ; suppose it

to be granted that it was libellous to publish anything, true or false, tending to

bring his character into ridicule and contempt ; to what lawful end can pun-
ishment be inflicted, in such a case as this ? The only purpose which punish-

ment could answer—except it be to gratify the vengeance of the offended Judge
—was to deter this and other offenders from committing similar offences.

And this purpose would be as effectually accomplished, without all this " un-
righteous speed," by the ordinary process of indictment and trial by jury, as

by the most summary and instantaneous punishment that could be inflicted.

Indeed, the greater solemnity and impartiality of the former mode of proceed-

ing, would give much more weight to the judgment and punishment, as a mere
matter of example.

I beg the court to attend to the obvious distinction between a contempt,

which interrupts the administration of justice—such, for example, as a riot in

court, or a glaring insult offered to the judge while actually sitting on the

judgment seat ; and a constructive or consequential contempt, consisting of a
mere criticism, however unfair and false, upon the opinion of the judge, or of

a libel upon his character. In the former case there is an obvious necessity

for instantaneous punishment, in order to remove the obstruction that impedes
the course of public justice. In the latter case, there is not the slightest ne-
cessity for any extraordinary expedition, nor any plausible ground for distin-

guishing a judge from any other public functionary. We are told of the great

importance of preserving the characters of our judges ; but it is certainly not a
matter of less importance to preserve the characters of the President and Vice
President, the heads of Departments, and the members of Congress. Yet I

think the learned counsel for the respondent will hardly contend that the Presi-

dent and all the members of his cabinet united, would dare to punish the author

of the most infamous and defamatory libel, by the summary process of attach-

ment. Nor will it be contended, I presume, that either house of Congress
would have the power to punish a libel against any or all of its members, pub-
lished when the house was not in session, in relation to a past transaction.

When the judgment of the court has been finally pronounced in a case
;

when its judicial functions have entirely ceased as to that case ; when, long

after the adjournment of the session at which the case was tried, the opinion

is promulgated in the newspapers ; it becomes a mere matter of judicial his-

tory, and is as unquestionably the subject of scrutiny and even of censure, as

the opinions of judges delivered a half century ago. I will say nothing of

the policy of that principle of the common law, which forbids any publication

relative to a case pending ; for it certainly can have no bearing on this case.
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But I will say, that all the considerations which make it improper to publish
anything relative to such a case, operate with double force against such a
publication by the judge who is to try that case.

Let us reflect for a moment upon the consequences which would result from
conceding to the federal judges the power of punishing in this summary way,
any publication censuring or condemning their judicial opinions, after those
opinions have become a matter of history. Thejudges of the Supreme Court,
form a very important part of our political system ; they have settled, so far as
their decision can settle, some of the most doubtful and interesting questions
of constitutional power; questions which involve the jurisdiction of conflicting

sovereignties. Their decision in the case of Cohens brought them into direct

conflict with all the departments of sovereign power, in the State of Virginia.
Their opinion, in that case, has been published to the world. And will it now
be contended that a citizen of Virginia, who believed that opinion dangerous
to public liberty, and subversive of the essential rights of the States, would not

have the undoubted right to denounce it in the most unmeasured terms ofindig-
nant reprobation ? Would he not have an unquestionable right to appeal to

this decision, as a proof that the judges are the mere instruments of the power
whose will they are called upon to expound ; and to assert, in the roundest terms,
that the judges of the Supreme Court, like the judges of other countries, are
the mere ministers of despotism ? And, admitting that there was no just foun-
dation for these charges, will any man venture to assert, in the presence of
this august tribunal, that the judges of the Supreme Court would have a right

to dispatch the Marshal to the extremities of this Union—to South Carolina
or Louisiana—with an attachment, to arrest a printer who had published them

;

and that when the offender should be brought before the offended judges,
they would have the right to pronounce him guilty of a false and malicious
libel, and punish him accordingly, in utter disregard of all the constitutional

guarantees, which secure to every citizen the right " to a speedy and public

trial by an impartial jury of the State and District wherein the crime shall

have been committed ?
"

If these things may be, Mr. President, the liberty of the press, the right of
public discussion, and the responsibility of public functionaries, are vain de-
lusions,—empty sounds,—that do not " keep the word of promise even to the

ear." But, sir, from my knowledge of the members of that court, and par-
ticularly of the Chief Justice, I have not a doubt, that in such a case as I

have just supposed, they would unanimously decide that they have no power
to try the offender, even in the most solemn form, with the instrumentality of
a jury ; and much less to punish him without trial, by the summary process of
attachment. They would say with one accord, that such a power is not ne-
cessary to protect them from interruption in the actual administration of jus-

tice ; and that so far as the preservation of their characters as judges is a
matter of public concernment, that object, important as it undoubtedly is, carl

never be promoted by the assumption of a power which would overthrow all

the safeguards of liberty, and render the court itself a just object of public ab-
horrence and detestation. In confirmation of the views I have presented, I

beg leave to call the attention of the court to the sedition law of former times
—a law as notorious in the political history of the country, as it was odious
and unpopular in its day. It is very far from my purpose to revive party feel-

ings that have long slumbered, or excite any political prejudices by recurring
to this law. My sole object is to deduce some analogies from it, which, in

my judgment, have a very decided bearing upon the principal question involv-

ed in the present issue. No law of the United States has been more thoroughly
investigated, none is better understood than that to which I have referred ; and
I think I may safely assume it as the almost unanimous opinion of the coun-
try—without distinction of party—that it was palpably unconstitutional and
extremely dangerous to public liberty. Public opinion has pronounced

12
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an irreversible judgment upon these points, and if that law has any advocates

at this day, I am entirely unacquainted with them. And yet, sir, what were
its provisions ? It greatly mitigated the severity and injustice of the common
law of England, then of force in most of the States, by permitting the -truth

to be given in evidence in cases of libel, and thus exploding the monstrous

heresy, that the greater the truth, the greater the libel. It was condemned,
not on account of its particular provisions on the subject to which it related,

but because it was an unconstitutional assumption, by the federal legislature,

of the power to legislate on a subject, which the constitution expressly exclud-

ed from its jurisdiction, and thus to transfer from the State, to the federal tri-

bunals, the trial of cases involving "the liberty of speech and of the press."

This was the real grievance, which awakened the indignation of the whole
country. Congress was expressly prohibited by the constitution, from pass-

ing any law " abridging the freedom of speech or of the press." It was only by
usurping the power to pass a law directly in the face of this prohibition, that

Congress could confer upon the federal courts any authority to assume juris-
diction in cases of libel ; inasmuch as those courts could not take jurisdic-

tion of crimes created by the laws of the States, any more than of those created

by the English common law.

In pronouncing sentence of condemnation upon this sedition law, the peo-

ple of the United States have solemnly decided, that.the federal legislature has

no power to protect the public functionaries from even the most abusive and
licentious exercise of the freedom of the press ; holding, that the State legis-

latures and State tribunals are more safe depositories of that power. And such

is the plain language of the constitution. But what, may it please the court,

has Judge Peck done on this subject ? It cannot, be disguised, it is too obvious to

be doubted, that he has arbitrarily and unconstitutionally assumed and exercised

a power, which the whole legislative authority of the country—the President,

the Senate and the House of Representatives united—could not confer upon
him. His usurpation is so glaring an outrage upon the liberty of the press,

as to throw the sedition law quite into the shade. Let us for a moment ana-

lyze that law, and see how Judge Peck's usurpation would read as a conclud-

ing section.

In the first place, it provides that any person who shall publish a false and
malicious libel concerning any of the public functionaries of the United States,

shall be arraigned and tried before the federal courts. But it is provided that

the accused shall enjoy the great privilege of a trial by jury, and that he shall

be permitted to prove against the public functionary the truth of the charge
alleged to be false and libellous. Now let us suppose that the law in question

had concluded with a section, providing, that any person who should publish a

false and malicious libel against a federal judge, touching his judicial conduct,
and calculated to diminish the public confidence in his capacity or impartiality,

should be liable to be tried by the very judge against whom the libel was pub-
lished, and punished at his arbitrary discretion, by the summary process of

attachment, without even an indictment setting forth the imputed libel, or-an im-
partial jury to pronounce upon its truth or falsehood ! In what terms of indig-

nant eloquence would the patriots of 1798 have denounced this most outra-

geous provision ? And yet, Mr. President, a power which even the Congress of
that day, amidst all the violence of party excitement, would not have dared to

confer even upon the judges of the Supreme Court, is boldly and audacious-
ly usurped, without the authority of Congress, by a petty provincial judge,

Avho comes here to justify the outrage, by claiming for his official character,

the same exemption from scrutiny and responsibility, which the policy of other

countries concedes to the character of their hereditary monarchs. His per-

son, forsooth, must be held sacred, and his opinions inflexible, or the judiciary

will be brought into contempt ! And this is the pressing emergency, which
requires that punishment should be inflicted without delay, without trial, and
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without law ! Such are the miserable pretences to which tyranny has resort-
ed, in all ages, to palliate its usurpation. They most assuredly will not meet
with any countenance from this high tribunal.

But the respondent has not only usurped a power which Congress could not
confer, but which it has deliberately refused to confer, when legislating on this
very subject of contempts. The 17th section of the judiciary act of 1789, pro-
vides "that the judges of the said courts of the United States shall have power
[among other things] to punish by fine or imprisonment, at the discretion of the
said courts, all contempts of authority, in any case, or hearing before the same.™

It is quite apparent, that it was the design of Congress, to give us power on
this subject, beyond the mere self-preserving power of punishing contempts
committed during the session of the court, and which might be calculated to ob-
struct the current of public justice, in its actual administration. And although
I will admit that this is an inherent power, which the courts might have exer-
cised without the express authority of Congress; and though I will not con-
tend for a rigid application of the maxim, that the expression of one thing, in
a grant of power, is the denial of all others

;
yet it cannot be denied that this

act furnishes conclusive evidence of the opinion of Congress, as to the limits,

which ought to be prescribed to this power, of punishing for contempts, and
as to the cases in which it should be exercised. It would be very extraordi-
nary, indeed, to suppose, that Congress deemed it necessary to confer express-
ly upon the courts the power of punishing for contempts, in cases of obvious
necessity, and yet leave them to assume, by strained and artificial construction,
the more dangerous, and less necessary power, of punishing contempts in no
way obstructing the administration ofjustice, and no farther to be regarded as
public offences, than as they are calculated to call in question the character of
the judges for capacity and integrity. But the act of 1789 not only pre-
scribes the cases in which the courts may punish for a contempt, but the pun-
ishment which they may inflict. This is limited to fine and imprisonment.
There is no power given, to disfranchise a citizen, by striking him from the
roll of attornies, and thus cutting him off from the professional pursuits upon
which he depends for the support of himself and his family. This is equiva-
lent to depriving a man of his inheritance ; for a profession without the privi-

lege of pursuing it, is no better than an inheritance without the privilege
of enjoying the income. In no civilized country with which I am ac-
quainted, has the power been assumed of striking an attorney from the rolls ofthe
court, for publishing a libel. There is no appropriateness in such a punish-
ment. If a lawyer has been guilty of malversation in his profession, by com-
mitting a fraud upon his clients ; or if he has been convicted of an infamous
offence—any offence coming within the denomination of criman falsi, he
may be justly stricken from the roll. But upon what principle, and to what
end is this done ? It is done, sir, upon the ground that the attorney is whol-
ly unworthy of confidence, and to the end that the community may not
be imposed upon and defrauded by means of a commission derived from the
court. But there is no imputation upon Mr. Lawless of any malversation in

office, nor is it pretended that he has been guilty of one of those infamous
offences, which would prove him to be unworthy of public confidence. His
offence is not against his clients, but against the judge. Too much zeal and fidel-

ity, in the case of those clients, and too little respect for the published opinion
of the judge, constitute the sole crime for which he has been made the victim
of a punishment, which equally violates his rights and the rights of hundreds
of his fellow-citizens who were entitled to his professional services.

It must be apparent by this time, Mr. President, that the constitution and
laws of the United States give no countenance to the conduct of the respon-
dent, but stand directly opposed to the exercise of the power he has assumed
in the case of Mr. Lawless. Even the common law of England, if that could
be referred to as a source of authority, does not authorize this monstrous doc^
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trine of the right to punish a contempt against the infallibility of the judge
and the sacred majesty of the court. It is true, sir, that in the case of the

king against Ahnon—which by the by was no case at all, but a mere extra-

judicial argument of Chief Justice Wilmot, found among his papers after his

death—principles of the most unmitigated and unlimited judicial despotism are

maintained by a very ingenious tissue of artful reasoning and strained infe-

rences. What is the principle assumed in that argument ? Why, sir, that the

king, who, by the theory of the English constitution, can do no wrong, is the

fountain ofjustice ; that, consequently, the judges " sit in the seat of the king,

administering his justice," and that to accuse these judges, for example, of de-

priving the subject of the privilege of habeas corpus, was " to accuse the

king of violating his coronation oath ! !
" And it is to this miserable jumble

of false assumptions, and sophistical inferences, that a District Judge of the

United States has ventured to appeal for a justification of his judicial tyranny !

No minion ofdespotism ever ventured to advance more slavish doctrines, and
God forbid that they should produce any other impression upon this court, than
to excite a sentiment of unmingled abhorrence. It is distinctly laid down in

this argument of Chief Justice Wilmot, that it is not lawful to publish anything,

whether true or false, concerning a public functionary, which tends to his dis-

paragement. And it is the private opinion of a judge, who maintains this infa-

mous doctrine, that we are called upon to recognize as a judicial authority, in

the highest tribunal known to the constitution and laws of the United States!

It is the distinguishing glory of our institutions, that a public functionary can

claim no immunity, no exemption from public scrunity and public censure, that

does not equally belong to a private citizen. I go even farther, and contend

that many things would be libellous, if alleged against a private citizen, that

would not be so, if alleged against a public functionary or a candidate for a

public office. In the former case, the follies or the vices of a private man
do not concern the public ; and there is no motive to justify their obtrusion

into the public prints ; whereas in the latter case, the public have a deep

interest in the free and fearless discussion of the conduct and character of pub-

lie men. It is a right essential to the enforcement of political responsibility.

In this view of the subject, there is hardly any latitude of licentiousness,

which it were not better to indulge, in canvassing the conduct of public men,
than to run the hazard of restricting the liberty of discussion and the freedom

of the press, under the color of restraining its abuse. I will now very briefly

call the attention of the court to one or two elementary writers, on the com-
mon law of England, from which I think it will be manifest, that Judge Peck
can find no warrant for his proceedings, even in that code. I admit that

there is some apparent discrepancy between the dicta of elementary writers
;

but I am not aware of any English adjudication, that comes in conflict with the

principles 1 am about to lay down on the authority of Hawkins ; a writer not

certainly remarkable for his leaning against the power of the crown, and in

favor of the liberty of the subject. It is true that Judge Blackstone, with whose
work we are all familiar, as a text book, and whose principles many ofus have un-

fortunately imbibed, in the course ofour professional education, speaks loosely

and vaguely of the power of the courts to punish for what he denominates con-

sequential contempts. But this is the mere dictum of a writer, notorious for

pushing prerogative to its extremest limits, and entirely unsupported by any
English decision that comes within my knowledge. But let us return to the

authorities in Hawkins.
In the first volume of his Pleas of the Crown, ch. 6. sec. 12. it is laid down,

" That it was formerly holden that a man might be indicted for a slander of the

justice of the nation, by reflecting on a sentence given in any court Ecclesias-

tical or Temporal." Chap. 13. " But it seems the better opinion of this

day, that a man cannot be indicted for any scandalous or contemptuous words,

spoken of or to such officers, not being in the actual execution of their office;"
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as for saying " that such an order was a numskull order, and that the justice

deserves to be hanged who made it." It will not be pretended that there is

anything in the publication of Mr. Lawless, that will bear any comparison with

the words just quoted, for harshness and severity ; words which an English sub-

ject might use to the very face of a judge, with perfect impunity, unless they

should be addressed to him when in the actual execution of his office.

In Holt upon the law of libels, it is laid down that the opinions of the judges
are fairly subject to criticism and even to censure, provided that improper mo-
tives be not imputed. Both these writers, however, seem to have regarded it

as a matter of course, that libels against judges, like all other libels, were
to be punished only by indictment and trial by jury.

Mr. McDuffie having proceeded thus far, the court adjourned to to-morrow at

J 2 o'clock.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Tuesday, Dec. 21.

The court having been opened by proclamation, the managers, accompanied
by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel, also attended.

Mr. McDuffie resumed and concluded the opening of the cause on the part

of the United States, as follows:

—

With a view to demonstrate that the respondent, in the exercise of an usurped
power, has committed a wanton and unprovoked outrage upon Mr. Lawless,
I will now proceed to exhibit to the court an analytical review of the publica-

tion signed " A Citizen; " and if I am not grossly deceived, it will be manifest,

that there is not one word in that publication, in the slightest degree disrespect-

ful to the Judge, or which misrepresents his published opinion, in any one ma-
terial particular. And before I have done, I think this honorable Court will be
satisfied, that the conduct of Judge Peck towards Mr. Lawless, and the extra-

ordinary process of hypercritical cavilling by which he has managed to distort

a perfectly innocent publication into a false and defamatory libel, exhibit all the

characteristic features ofjudicial tyranny. Surely, Mr. President, nothing but

the disordered imagination of a judge, infuriated by his excited passions, could

have tortured the plain and inoffensive language of this publication into that

monstrous " congeries of ridiculous absurdity," which he has drawn from it.

And I solemnly declare, that if I did know the very able and respectable counsel

who appear for the respondent, and take it for granted that the defence he has
made before this court must have received their consent at least, if not their

entire approbation,—1 should come to the conclusion, from reading that defence,

that Judge Peck labored under some unaccountable derangement, in regard to

this transaction.

In the conclusion of the opinion which he published in the case of Soulard's

heirs, he states, after adverting to the novelty of the questions involved in it,

" that counsel would not be excluded from again stirring any of the points which
had been therein decided, when they might subsequently arise in any other case."

Mr. Lawless, in the commencement of his publication, refers to this concluding
remark of the Judge—as I humbly conceive, in a spirit of unbecoming defer-

ence and humility, rather than of disrespect and contempt—as a permission from
the Judge to examine his Opinion. He says, " I observe that though the Judge
has thought proper to decide against the claim, he leaves the ground of his de-

cree open for further discussion." And then proceeds : "Availing myself,

therefore, ofthis permission, and considering the opinion, so published, to be a
fair subject of examination by any one who feels himself interested in or ag-

grieved by its operation, I beg leave to point the attention of the public to some
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of the principal errors, which I think that I have discovered in it." Now, would
any man of plain common sense, not frenzied by his passions, have discovered

matter of mortal offence in this very courteous and respectful introduction to the

subject? Yet Judge Peck, with all that suspicious jealousy, whicjfr charac-

terizes a tyrant doubting his own pretensions and feeling their insecurity, seizes

upon "trifles light as air," to prove the contemptuous design of Mr. Lawless.

He discovers a most malicious sneer in the phrase, " although the Judge has

thought proper to decide against the claim." How dare Mr. Lawless to say

Judge Peck " thought proper to decide against the claim !
" He also discovers

a most wanton and palpable perversion, in stating, that " he had left the ground
of his decree open for further discussion," and in adding the words, " availing

myself, therefore, of this permission." Who, exclaims the Judge, would not be-

lieve from this " that the Judge was so profoundly ignorant of what belonged,

not only to the dignity, but even to the decency of the judicial character, as to

have invited a general discussion of his Opinion in the newspapers? " And who
—I must be permitted to add,—could be so " profoundly suspicious," as to put

any such construction upon the language of Mr. Lawless? After very gravely

complaining that he was accused by Mr. Lawless of having erred in certain
" assumjitions, as well of fact, as of doctrine," and formally denying that he
" assumed any position as a postulate," all being " bottomed on evidence or de-

duced by argument,"—after this ridiculous and puerile criticism upon the word
" assumption," the Judge proceeds to the separate examination of each of the

specifications in the article signed " A Citizen."

The first of these erroneous assumptions is imputed to the respondent in

these words :
" That by the ordinance of 1754, a sub-delegate was prohibited

from making'a grant for services, rendered or to be rendered." Here the re-

spondent says, he is falsely charged with having said that the ordinance of 1754
contained a positive prohibition on the sub-delegates from making grants in re-

ward for services. Now, this court will perceive, that no such charge is made
against the respondent. It is not stated that the ordinance contained a positive

prohibition, nor is that inference fairly deducible from the words used by Mr.
Lawless. What was the real question at issue, and what did the Judge decide?

When we have ascertained these facts, it will be seen that Mr. Lawless repre-

sented the Opinion of the court with substantial accuracy. The concession

made to Soulard, of the land in dispute, was issued in consideration of public

services rendered ; and it was contended by the claimant, that it had been the

uniform practice of the sub-delegates to make such concessions, and that many
such had been confirmed by the Governor General, who thus recognized their

validity. Judge Peck decided that by the ordinance of 1754 " no confirma-

tions should be made, except upon sales, or compromises for a consideration in

money," and that, consequently, the uniform practice of the sub-delegates

could avail nothing against these express provisions and requirements of the or-

dinance. Now if to direct that " no confirmation should be made, except upon
sales or compromises for a consideration in money " but not to " prohibit a sub-

delegate from making a grant in consideration of services, rendered or to be

rendered," I certainly do not know how to estimate the force of the English

language. But it seems that Mr. Lawless suppressed the fact that the Judge
decided that the ordinance of 1754 was not in force in Louisiana, and also the

reasoning by which the Judge came to his conclusion. Mr. Lawless does not

profess to give the reasoning of the Judge, nor to state every position of law or

of fact laid down by him. And yet the respondent holds him guilty of a con-

temptuous suppression of the truth, for omitting, what he was under no sort of

obligation to state. If the fact alleged to be suppressed had been inconsistent

with the one stated, there would have been some foundation for the charge.

But the respondent contends that he did not say that, by the ordinance of 1754,

a sub-delegate was prohibited from making a grant for services ; that he only

said the ordinance did not authorize such a grant.
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Now, taking a full view of the ordinance and the Opinion, I will not under-
take to say that Mr. Lawless has followed the most approved models of English
composition. With due deference, I must say, that I do not think the word
" prohibit " is precisely the most appropriate word to communicate the idea he

evidently intended to convey ; though the words of the Opinion justify the use

of it.

But the most cavilling critcism can do nothing more than convict Mr. Law-
less of violating the strict rules of grammatical propriety ; of committing a

blunder which is of very common occurrence in this country, particularly

among the Irish and Scotch Irish residents. Where the law regulating the

granting of land, for example, authorizes grants with certain limitations and
conditions, it would be said, that the law prohibits a grant in any other cause

;

meaning that the requirements of the law are incompatible with such a grant.

In like manner, it is a common mode of expression, with the persons to whom I

have alluded, when they mean to assert that they are under no obligation to do
a certain thing, to say, " they have no right to do it." What the sentence pro-

nounced upon Mr. Lawless would have been had he perpetrated this latter viola-

tion of the king's English, it is difficult to conjecture. As Judge Peck seems to

imagine himself " in the seat of the king, administering his justice," he may al-

so think himself bound to punish any outrage upon his standard English, thus

constituting himself a high court of criticism, with power to inflict fine, forfei-

ture and imprisonment, by the summary process of attachment ! I will now
proceed to the second specification in the offensive article.

2. It is in these words : " That a sub-delegate in Louisiana, was not a
sub-delegate as contemplated by the above ordinance." Here, says the respond-
ent, the Judge is exhibited in the light of assuming the ridiculous solecism, " that

a sub-delegate is not a sub-delegate !
" One of the plainest sentences in

the English language, of which the meaning must be obvious to every read-
er, at the first glance, is thus tortured by the most downright judicial quibbling,

into a palpable contradiction in terms. Judge Peck decided that the Lieutenant
Governor, who exercised the functions of sub-delegate in Louisiana, was not

appointed in the manner prescribed by the ordinance of 1754 ; and consequent-
ly, that although he did exercise the functions of sub-delegate, in certain cases,

he could not be recognized as a sub-delegate under the said ordinance. Surely
no one but Judge Peck himself would have thought of drawing any other in-

ference than this from the language of Mr. Lawless.
3. The third specification is as follows :

" That O'Reilly's regulations,

made in February, 1770, can be considered as demonstrative of the extent of
the granting power, either of the Governor General or the sub-delegates, under
the royal order of August, 1770." The respondent first gives a strained

and unnatural construction to this specification, and then pronounces it a gross
and flagrant misrepresentation, calculated to bring the court into contempt and
ridicule.- Interpolating words and ideas of his own, he makes Mr. Lawless
say, that the regulations of O'Reilly were " in themselves, demonstrative of the
whole extent of the granting power." This court will clearly perceive that Mr.
Lawless neither said nor meant any such thing. The word " demonstrative,"
is equivalent to the phrase " tending to demonstrate." The error imputed to

Judge Peck, therefore, in this specification, was simply that of maintaining
that O'Reilly's regulations of February, 1770, could be considered as having
any tendency at all to indicate the extent of the granting power, under the or-

der of August, 1770. It is not for me to say in what attitude of contempt and
ridicule the Judge is here presented ; but I do maintain that it is the very atti-

tude in which he has placed himself. He does distinctly contend that the
previous order of February, aids the construction of the subsequent order of
August, adding these express words : " That the regulations of O'Reilly
are of a date anterior to the order of the king of 1770

;
does not appear to

affect their authority."
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4. The fourth specification : " That the royal order of August, 1770, (as re-

cited or referred to in the preamble of the regulations of Morales of 1799) re-

lated exclusively to the Governor General."
Now Judge Peck admits in his defence, what is evident from his Opinion,

that he did maintain, that the royal order of 1770, so far as it regarded the au-
thority to grant the royal domain, did relate exclusively to the Governor Gen-
ral ; he being vested by that order with the exclusive power of granting lands.

It is equally obvious that Mr. Lawless—having no concern with any other

power of the Governor General than that of granting land—meant only to be un-
derstood as imputing to the Judge, the opinion that the order of 1770 " related

exclusively to the Governor General," so far as it regarded that power. In the

case of Soulard, no other power of the Governor General or of the Spanish au-
thorities in Louisiana, was involved; and it is utterly absurd to suppose that Mr.
Lawless could have referred to any other. Yet Judge Peck, with the inge-

nious perversity which pervades his whole defence, pretends to understand Mr.
Lawless as ascribing to him the assumption, that the order of 1770 related ex-
clusively to the Governor General, in all its provisions, whether they related to

the granting of lands, or the most petty regulations of local police ! If anything
can exceed the absurdity of this construction, it is that placed upon the next
specification.

5. "That the word c mercedes' in the ordinance of 1754, which, in the

Spanish language, means 'gifts,'' can be narrowed down by anything in that

ordinance, or any other law, to the idea of a grant to an Indian, or a reward to

an informer, and much less to a mere sale for money." In this specification

Judge Peck seems to think Mr Lawless has reached the grand climax of con-

temptuous misrepresentations and violated majesty ; and I must be permitted to

say, that, in his comments upon it, the respondent has reached the very climax

of judicial cavilling and absurdity. Mr. Lawless had maintained that the word
" mercedes," in the preamble of the ordinance of 1754, meant "gifts," and that,

therefore, the body of the ordinance—the enacting part—should receive such a
liberal construction, as to include grants for services, as well as sales or grants

for money, or otherwise there would be a discrepancy between the preamble,

and the enactments of the ordinance. Judge Peck replied in his Opinion, that the

word " mercedes " did not necessarily mean " gifts," but might as well be con-

strued to mean " grants ; " but that even if it did necessarily mean gifts, " effect

was sufficiently given to it in this sense," by those provisions of the ordinance

which relate to gifts to Indians, grants to towns, and rewards to informers.

Now, Mr. Lawless, in this specification, imputes to the Judge, in very plain

language, precisely what he decided. And not only is there no misrepresenta-

tion calculated to bring the court into contempt and ridicule, but, in my judg-

ment, it is apparent from the very face of the statement of Mr. Lawless, that

the Judge was correct in the assumption which Mr. Lawless imputes to him as

an error. But the respondent, in the true spirit of a tyrant, in the very delirium

of a jealous and suspicious tyranny, has strained and tortured this charge, by
a tissue of absurd inferences, into what he denominates " a congeries of most
ridiculous absurdities ;

" and then, turning round upon these phantoms of his

own disordered fancy, "the mere coinage of his own phrenzied brain," he de-

nounces Mr. Lawless in terms, not very well becoming the " dignity and the

decency of the judicial character," for making such monstrous imputations

against him.

The first in this congeries of absurdities supposed to be imputed by Mr. Law-
less is, that the respondent assumed, that the word " mercedes " meant " gifts."

Now, any man familiar with common English and common sense, will perceive

at the first glance, that Mr. Lawless does not impute to Judge Peck anything

like the opinion, that mercedes means gifts. It is obviously Mr. Lawless himself,

who expresses this opinion ; and the error he imputes to Judge Peck is, that he

narrowed it down, so as to make it mean a grant to an Indian, a reward to an
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informer, or a sale tor money. The next absurdity imputed by this specification

to the respondent, as he alleges in his answer, is, that he conceded, that the
ordinance of 1754 conveyed to the sub-delegates an unlimited power to make
gifts of lands to any -extent and for any cause, and yet narrowed down this un-
limited power to a grant to an Indian, a reward to an informer, or a sale for

money ! Now all this is the merest fabrication of the respondent, for which there
is not a shadow of foundation in the article of Mr! Lawless. There is no such
absurd contradiction in that article, as " an unlimited power, limited by construc-
tion." Its whole import is that the word " mercedcs" in the preamble of the

ordinance, means gifts ; and that Judge Peck narrowed down the meaning of
that word, so as to limit the granting power to a certain description of gifts, and
to grants for money. And in this imputation, Mr. Lawless is clearly sustained
by the Opinion of the Judge.

6. The sixth specification: " That O'Reilly's regulations were, in their terms,
applicable, or were in fact applied to or published in Upper Louisiana." Here
we have another of the respondent's wretched quibbles, in order to distort the
language of Mr. Lawless into a misrepresentation. The argument had been
used at the bar, in the case of Soulard, that O'Reilly's regulations were not of
force in Upper Louisiana, not being applicable to the peculiar situation of that

part of the province. Judge Peck decided, that they " were made for the
whole province," and insisted that their policy was as applicable to the upper
as the lower divisions of it. Yet he now gravely contends that he did not say
the regulations were " in their terms " extended to Upper Louisiana. I beg
to know how they were extended there at all, if it were not by their terms ?

But Mr. Lawless only ascribes to Judge Peck the assumption that these reg-
ulations " were in their terms applicable," or " were in fact applied " to Upper
Louisiana. He certainly decided one or the other of the alternative proposi-

tions.

7. The seventh specification: " That the regulations of O'Reilly have any
bearing on the grant to Antoine Soulard, or that such a grant was contemplated
by them." The meaning of Mr. Lawless is here wantonly perverted by the

respondent, and he is most absurdly represented, as imputing it as an assumption
of the Judge, " that the regulations of O'Reilly authorized the grant to Soulard,"
the very reverse of what is obviously intended. If the grant to Soulard were to

be governed by the regulations of O'Reilly, it would be void ; and Mr. Law-
less had contended that this grant did not come within the purview of those

regulations, or in his own words, was not contemplated by them. Judge
Peck held the opposite opinion, and Mr. Lawless imputes nothing more to him,

in the short sentence under consideration.

8. The eighth specification :
" That the limitation to a league square of

grants to new settlers in Opelousas, Attakapas, and Natchitoches (in 8th arti-

cle of O'Reilly's regulations) prohibits a larger grant in Upper Louisiana."
Here again, as in the first specification, Mr. Lawless may be liable to be ar-*

raigned before a court ofcompetent jurisdiction for violating the rules ofgrammat-
ical propriety and elegance. Judge Peck decided that as the regulations limit-

ed grants of land to a league square in Opelousas, Attakapas, and Natchitoches
r

he saw no reason why—as " the regulations were intended for the province at

large "—grants of land should be unlimited in Upper Louisiana. In a word
r

he made a constructive limitation of the granting power in Upper Louisiana,

which he deduced from the limitations expressly prescribed for other parts

of the province.

Now this, to be sure, was not deciding that the 8th article of the regulations

expressly prohibited grants for more than a league square in Upper Louisiana -

r

but it was undoubtedly asserting a virtual or constructive prohibition ; and
this is obviously what, by the very terms of the specification, Mr. Lawless in-

tended.

13
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9. The ninth specification :
" That the regulations of the Governor Gen<-

eral, Gayoso, dated 9th September, 1797, entitled ' instructions to be observed

for the admission of new settlers,' prohibit in future, a grant for services, or

have the effect of annulling that to Antoine Soulard, which was made in 1796,

and not located or surveyed until 1804." Now, though the respondent asserts

that not one word of this specification is true, this court will perceive, on com-
paring it with the Opinion, that every word of it is true. It imputes to the Judge
precisely what he decided, saving and excepting the Scotch Irish use of the

word "prohibit." The Judge decided that " these regulations contain provi-

sions not to be reconciled " with a power in the Lieutenant Governor to make
this concession ; and that, therefore, his official act, which, if it had stood

alone, would have been regarded as prima facie evidence of the existence

of the power in question, could not be so regarded, in the face of provi-

sions incompatible with it. The regulations, therefore, in the opinion of Judge
Peck, made void a grant which would have been valid had they not been in ex-

istence. But he complains of misrepresentation on another point. Mr. Law-
less imputes to him the assumption, that these regulations, dated in 1797, have
the effect of annulling the grant to Soulard, which was made in 1796. The
Judge unquestionably did so decide, with this exception only, that he used the

term " forfeit" in place of " annul." And he said expressly, " that the regula-

tions are of a date subsequent to the concession, forms no reason why they may
not impose duties on the claimant, and prescribe forfeitures for a failure toper-

form those duties." Now I cannot perceive the difference between annulling

a grant and declaring it void by forfeiture. If the great political doctrine of

nullification—very much discussed of late—had been at that time agitated,

Judge Peck might have had some grounds for supposing that Mr. Lawless de-

signed to impute it to him. In that view only, could the difference be materi-

al. As to the distinction which he now makes, between the prospective and re-

troactive operation of the regulations—between " striking back at the grant,"

and striking forward at it—between annulling it by a back-handed blow and a

straight-forward thrust—however just that distinction may be, it is not to be
found either in the opinion of the Judge, or in the article of Mr. Lawless.

10. The tenth specification :
" That the complete titles made by Gayoso are

not to be referred to, as affording the construction made by Gayoso himself, of

his own regulations."

14. The fourteenth specification :
" That the language of Morales himself,

in the complete titles issued by him, on concessions made by the Lieutenant

Governor of Upper Louisiana, anterior to the date of his regulations, ought not

to be referred to, as furnishing the construction which he, Morales, put upon his

own regulations."

Both of these specifications are subject to the very same remarks. Mr.
Lawless imputes it to the Judge that he assumed that the language and the

acts of these officers were not to be referred to " as furnishing the construction

which they themselves put up#n their own regulations ;
" and the respondent, for

the purpose of making out a case of misrepresentation, pretends to understand,
that he is charged with having decided, that the language and the acts of these
officers, were not to be referred to at all for any purpose ! This sort of farced

construction, is perfectly in keeping with the spirit and character of his whole
defence. It certainly needs no further commentary.

11. The eleventh specification : "That, although the regulations of Mo-
rales were not promulgated as law, in Upper Louisiana, the grantee in the prin-

cipal case was bound by these, inasmuch as he had notice, or must be presum-
ed, from the officicial station he held, to have had notice, of their terms."
The respondent, with his accustomed unfairness, assumes that he is charged

with admitting that the regulations of Morales were not promulgated ; whereas
it is apparent that Mr. Lawless states a mere hypothetical case. It is pre-
cisely as if he had said " that 'even if the regulations of Morales were not pro-
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mulgated, the grantee is bound by tbe notice which, from his station, he must be
presumed to have received." And this is precisely what Judge Peck did ex-
pressly decide. His words are :

" In answer to that portion of the argument,
which denies the force of law to the regulations, for want of publication, it is

only necessary to remark, that such a publication is proved as must have brought
them to the knowledge of the ancestor.'''' Here Judge Peck evidently assumes
the absurd position, that a law, although not promulgated so as to be binding
on the whole community, may yet be rendered binding on a single individual,

by actual notice !

12. The twelfth specification: " That the regulations of Morales exclude all

belief that any law existed, under which the confirmation of the title in question
could have been claimed."

Nothing can show more clearly the spirit of Judge Peck's proceedings against
Mr. Lawless, than the extraordinary commentary, which he makes upon this

specification, in his recorded defence. " This (he says) is another instance of
the suggestion of a falsehood, by the suppression of truth." And yet this hon-
orable Court will be surprised to learn, that Mr. Lawless uses the very words
contained in the Opinion. In speaking of the regulations in question, Judge
Peck says, " This preamble excludes the presumption that other laws existed

by which titles could be obtained ; and the regulations themselves exclude all

belief that any law existed under which a confirmation of the title in question coidd

have been claimed.'''' This is truly characteristic of a judicial tyrant, predeter-

mined to condemn and punish the victim of his vengeance !

The very words he used, in the very sense in which he used them, are imputed to

him by Mr. Lawless ; and yet he denounces this as a contemptuous misrepresen-
tation. In effect he says to Mr. Lawless, " How dare you, sir, with sacrilegious

hands, tear a sentence of my Opinion, from the admirable context ; and thereby
mar the symmetry of this beautiful monument, which I have erected to perpet-

uate my fame? You have been guilty of the insolent and outrageous con-
tempt, of stating my conclusion, without stating also the reasoning upon which
it was founded; and I therefore commit you to prison, and suspend you from prac-

tice !
"

13. The thirteenth specification :
" That the complete titles (produced to

the court) made by the Governor General, or the Intendant General, though
based on incomplete titles not conformable to the regulations of O'Reilly, Gay-
oso or Morales, afford no inference in favor of the power of the Lieutenant
Governor, from whom these incomplete titles emanated, and must be consid-

ered anomalous exercises of power in favor of individual grantees." The
assumptions here imputed to the Judge, are fairly inferred from the language
of his Opinion. He complains, however, in his defence, that he is misrepre-
sented in this : that whereas he admitted that the confirmation of incomplete
titles tvould have raised a presumption in favor of the power of the Lieutenant
Governor, if the regulations had not contained provisions inconsistent with such
a power ; Mr. Lawless represents him as deciding that the confirmation of these

titles could afford no inference at all, under any circumstances. Now Mr. Law-
less imputes to him no such thing. He asserts nothing more than this

:

" Judge Peck decided that in theface of the law and the evidence before him, the con-

firmation of the incomplete titles produced, afforded no inference in favor of the

poAver claimed for the Lieutenant Governor." And he certainly did so decide
;

and expressly referred the confirmation of the incomplete titles produced by the

Governor General to " a dispensing power, incident to the legislative depart-

ment of every government."
I will now proceed to consider the fifteenth, sixteenth and seventeenth specie

fications, together.

15. " That the uniform practice of the sub-delegates or Lieutenant Governors
of Upper Louisiana, from the first establishment of that province to the 10th

March, 1804, is to be disregarded, as a proof of law usage or cusiom therein,' 1
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16. "That the historical fact, that nineteen twentieths of the titles to lands, in

Upper Louisiana, were not only incomplete, but not conformable to the regu-

lations of O'Reilly, Gayoso or Morales, at the date of the eession to the United

States, affords no inference in favor of the general legality of those titles."

17. " That the fact, that incomplete concessions, whether floating or located,

were, previous to the cession, treated and considered by the government and

people of Louisiana as property, saleable, transferable, and the subject of in-

heritance and distribution, ab intestato, furnishes no inference in favor of those

titles, or of their claim to the protection of the treaty of cession or of the law of

nations."

These three specifications are grouped together in the answer of the respon-

dent, as utterly destitute of a shadow of foundation in truth. He says in the

first place that the facts they assume were not proved
;
yet this court will per-

ceive, by a reference to the documents, that they were all proved—or at any
rate, evidence offered to establish them. But the Judge contends that the spe^

cifications are false, because he said nothing about those facts, whether they

were proved or not. This is precisely the ground of the charge made by Mr.

Lawless, and furnishes me with a proper occasion for vindicating his use of the

term " assumption " at which Judge Peck's hypercritical acuteness has been so

deeply offended.

Mr. Lawless established—as he supposed conclusively—the uniform practice

mentioned in the fifteenth specification, and the historical facts mentioned in

the sixteenth and seventeenth. Yet Judge Peck, without pretending that the

evidence was not sufficiently made out, pronounced a decision, which neces-

sarily involved the assumption, that these facts afforded no inference in favor of

the legality of the titles in question. This is precisely the case which most
strictly authorizes the use of the offensive word " assumption." The Judge
does not say the facts are irrelative or unimportant, but he decides precisely as

if they did not exist, and therefore assumes it. To illustrate my view of this

matter : a man is charged with the crime of murder ; he proves that he killed

his adversary in necessary self-defence ; the judge, without saying a word about

the justifying cause of the homicide, instructs the jury that it is a clear case of

murder. I beg Judge Peck or his counsel to inform me, whether such a judge
might not be truly told that he had assumed that necessary self-defence was no
excuse for homicide, though he had said nothing about it?

18. I come now to the last specification :
" That the laws of Congress here-

tofore passed, in favor of incomplete titles, furnish no argument or protecting

principle in favor of those titles of a precisely similar character which remain
unconfirmed."
Here Judge Peck again resorts to the artifice of making Mr. Lawless impute to

him an opinion, which Mr. Lawless only asserts himself. The Judge had decided
that the acts of Congress, theretofore passed, in favor of incomplete titles, af-

forded no argument or protecting principle in favor of Soulard's case, or of any
such cases. Mr. Lawless had contended that these cases were " of a pre-

cisely similar character " with those confirmed under the said acts of Con-
gress. And in this specification, every man of common sense will perceive,

that he does not mean to charge Judge Peck with the gross absurdity of de-

ciding that the acts of Congress afforded no protecting principle for these cases
at issue, and of admitting at the same time that they were of a precisely similar

character with those in favor of which these acts were passed. Yet this is the
construction of Judge Peck : being the only one by which he could-pervert the
statement of Mr. Lawless into a misrepresentation.

Such, then, Mr. President,—to retort his own language—" is the farrago of
nonsense and absurdity " which this Judge " has been able to extract " from the
publication of Mr. Lawless ; a publication perfectly respectful in its terms, and
throughout substantially correct in its representations. It was, till recently,
the practice in South Carolina, to carry up cases to the Court of Appeals, by a
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sort of informal bill of exceptions, which was made out by the attorney, and not

examined or signed by the presiding judge, who always sat in the Appeal Court.

This bill of exceptions consisted of a statement of the facts of ihe case and the

points decided, and concluded by stating the grounds of appeal, or in ofher

words, the errors imputed to the judge. And I declare, that in thecourse of

my practice, I have seldom seen a statement of this kind, which exhibited the

conclusions or assumptions of the court more fairly and correctly than Mr.

Lawless has presented the assumptions of Judge Peck in the article signed
" A Citizen ; " and I am sure I have seen hundreds, where the opinion of the

presiding judges were much less fairly stated. It is not to be expected, it is

hardly practicable, that a lawyer who believes a judge to have erred, and who
sits down for the purpose of pointing out his errors, should exhibit his opinions

in the aspect, and with the lights and shades, that would be best calculated to

show off' those opinions to the best advantage. We must make some allowance

for the diversity of the human mind, and for the opposite views in which the

subject is contemplated. Even in debate, in this or the other Hall, we every

day witness how difficult it is for a debater to state the argument of an opponent

with precise accuracy, even where it has been delivered only a few moments
before.

Aware ofthe difficulty ofmaking out a case of actual misrepresentation, Judge
Peck takes the ridiculous ground, that Mr. Lawless is responsible for the erro-

neous impressions his publication may make upon those who are entirely igno-

rant of the subject, and will not take the trouble to examine it. Now I think it

must be apparent from the analysis I have presented, that there is nothing upon
the face of that publication, from which a man, unaca^ainted with the matter,

could decide whether Judge Peck or Mr. Lawless was in error : of course, it

could not strike such a reader, that Judge Peck is charged with an absurdity.

But, surely, Mr. Lawless is not to be responsible for the ignorance of his readers.

Suppose he had been indicted for a libel ; how would the truth or falsehood

of his publication have been made out before a jury? By keeping them in pn>
found ignorance of the Opinion of the Judge and the evidence in the case ?

Certainly not. The Opinion and the publication would have been both submit-,

ted to the jury, with all the law and evidence ; and the fact of truth or falsehood,

would have been the result of a careful examination and comparison. No one,

after such examination and comparison, could fail to perceive that every speci-

fication in the publication of Mr. Lawless is true, in the sense in which he in-

tended to be understood.

And now, that this court may have an entire view of this offensive publication,

I beg that it may be read by the Secretary.

[Here the Secretary read the article of Mr. Lawless.]

Such, may it please the court, is the mild and respectful statement in refer-

ence to the published Opinion of a Federal Judge, for which a citizen of the

United States has been sentenced, without trial, to an ignominious punishment

and subjected to a forfeiture of the most grievous character ! There is not a

single word of censure in the whole article. R professes to point out errors

which the writer very modestly says, " he thinks he has discovered" in the pub-

lished Opinion of Judge Peck ; and it is confined to a simple narrative of the

conclusions of that Opinion.

This court will form its own estimate of the jealous and arbitrary character of

a judge, who can discover a hidden sneer or a disguised sarcasm in almost eve-

ry sentence of this most inoffensive publication ; and I confidently appeal to

every member of this court to say, whether it does not apppear from the very

face of the documents that the respondent has been guilty of a wanton, unpro-

voked and outrageous act of judicial tyranny, which calls aloud for exemplary

punishment?
I want no stronger proof of the vindictive spirit by which he has been actu-

ated throughout this proceeding, than that which is furnished by the written de-
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fence he has made before this court. Such a defence, I will venture to assert,

never before appeared on the records of a High Court of Impeachment. What
is it, from the beginning to the end, but one unbroken tissue of misrepresenta-

tion and perversion, in regard to the publication of Mr. Lawless, and one unin-

terrupted stream of denunciation and calumny against the writer, wholly unbe-
fitting either the "dignity or the decency of the judicial character," of which
the respondent talks so much and seems to know so little ? It would really ap-

pear, from reading the defence, that Judge Peck and Mr. Lawless had changed
positions; that the former, instead of being upon his trial for a high misdemeanor,
was the accuser of Mr. Lawless. Even in this character, what he has here

presented as his defence, would be regarded as a harsh and undignified and
uncandid opening of a prosecution against Mr. Lawless.

No impartial man can fail to perceive, that Judge Peck has misrepresented

the publication of Mr. Lawless, much more than Mr. Lawless misrepresented the

opinion of the Judge ; and he has seasoned his misrepresentations with every
disparaging epithet which his invention could suggest. The same spirit of

revenge—proceeding from the wounded vanity of a weak and arrogant pre-

tender—winch sentenced Mr. Lawless to an unjust and lawless punishment, ap-

pears to be still unappeased.

If Mr. Lawless were the Judge, and Judge Peck the Attorney; if the article

signed " A Citizen " were the opinion of the court, and the defence of the re-

spondent the commentary of that attorney, Heaven defend the respondent from

the excited wrath of his judge and accuser, if governed by the principles by
which he has judged Mr. Lawless.

I now beg leave to present, for the consideration of this High Court of Im-
peachment, some considerations, tending to show the dangerous and alarming

nature of the precedent that would be established by the acquittal of the res-

pondent. He has violated the liberty of the press, in the most pernicious of

all the modes in which that sacred and inestimable privilege can be assailed

—

prostituting the forms of judicial proceeding, and the authority of his official

station, to the purpose of inflicting an unlawful, unjust and vindictive punish-

ment, upon Mr. Lawless, for daring to question his judicial infallibility before

the very tribunal, to whom he (the respondent) himself had appealed by pub-

lishing his Opinion. He has violated the equally sacred and inestimable right

of trial by jury, in the arbitrary and lawless usurpation of the power to decide

both upon the law and the facts, in a case, where, if he had possessed a particle

ofjudicial delicacy or " decency," he would not even have presided as a judge,

supposing the case to have been tried by a jury.

But we are told by the respondent that the liberty of the press is a stale topic

of declamation, the " decantatum" of libellers, in all ages ; and contemptuously

passes it over as if it were a mere idle theme for babbling demagogues, and

wholly unworthy of the grave and solemn consideration of this tribunal. May
it please the court, I hope that I may not live to see the day, when the liberty

of the press shall be scouted and sneered out of the Senate of the United States

by a vain and arrogant pretender to judicial infallibility—a mere upstart in office

bewildered by the worst examples of the English Bench and by the merest

smattering of the common law. It would, indeed, be a most extraordinary con-

trast, if almost at the moment that the people of France are driving an hereditary

monarch from the throne of his ancestors for invading the freedom of the press,

a petty judge of the United States should be permitted to commit a similar out-

rage, with impunity, in th ; 3 boasted land of liberty, and then audaciously at-

tempt—even before this august tribunal—to throw ridicule on the sacred privi-

lege he had thus invaded.

If it shall be now decided that a federal judge, of whatever degree, may pun-

ish in this summary and arbitrary manner every person who dares to investi-

gate and censure his public conduct, it will be impossible to calculate the per-

nicious consequences that may flow from the precedent. The president of the
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United States—the Vice. President—the members of the Cabinet—the mem-
bers of the Senate and of the House of Representatives, are all public function-

aries, whose conduct is assuredly as much entitled to be protected from pub-
lic scrutiny as that of a district judge of the United States. And yet every one
would admit that the liberty of the press would be an empty sound, if these func-

tionaries should be permitted to assume the power which has been exercised by
the respondent. In the violent contests of party, and in the freedom which
always characterizes the scrutiny of the press into the character and conduct
of public men, what editor in the United States could repose for a moment in

safety? At this very instant, there is not probably an editor of any prominence
in the United States, of any party, who would not be incarcerated in the walls

of some miserable state-prison, if the doctrines of Judge Peck were fairly and
fully carried out to their ultimate consequences. Every justice of the peace,
clothed with the authority of the United States, would be armed with the tre-

mendous power of sending to prison, without trial, any citizen who dared to ex-
pose, through the public press, his folly or his wickedness. And when we
reflect upon the great facility with which these inferior magistrates might be
indefinitely multiplied throughout the United States, and the still greater facility,

with which—by means of constructive contempts—they could torture every
assault upon the minions of power into a contempt of their own authority—it

must be apparent to every member of this enlightened court, that the precedent
which would be established, by the acquittal of this respondent, would be in the
highest degree dangerous to one of the most sacred and invaluable privileges

of a free people.

We have so long enjoyed the blessings of a free press, that we seem to be
more disposed to censure its unavoidable excesses than to appreciate its vast

and inestimable advantages. However it may be thrown into ridicule, by those
who are clothed with " a little petty brief authority," it will still continue to be re-

garded here, as it has been regarded in every free country, as the indispensable

safeguard of public liberty. Even Hume, the apologist of the Stewarts, admit-
ted that no people could long preserve their liberty who did not enjoy a free

press; and that no people could be long retained in a state of slavery, who did

enjoy that blessing. He deliberately expresses the opinion—in the calmness
of philosophical speculation—that it was solely to be ascribed to the freedom
of the press that the people of England enjoyed a higher degree of freedom in his

time than they did during the reign of Elizabeth ; and that with a free press,

even the subjects of the Turkish Sultan would soon cease to be slaves.

But not only the liberty of the press, and the right of trial by jury have been
violated by the respondent, but every privilege that goes to constitute the free-

dom of the citizen. If such things may be done with impunity, what security

has any citizen for the enjoyment of his liberty? A wise man of antiquity—one
of the seven so celebrated in Greece—when asked what was the best possible

form of government, answered, " that in which an injury done to the humblest
citizen, is regarded and punished as an injury done to the whole community."
This single remark was sufficient, in my opinion, to secure to him the appella-

tion by which he was distinguished. If, acting in the spirit of this political apoph-
thegm, every citizen of the United States should judge of the case of Mr. Law-
less as if it were his own, how unanimous and indignant would be the sentence
of condemnation pronounced against the respondent, by the American people ?

Mr. Lawless is an Irishman, and it is said, of high and excitable passions. If

so, he must have exhibited a most extraordinary degree of philosophical forbear-

ance in this affair with Judge Peck. For myself, I think I could not, and I

most assuredly should not have exhibited so much. If I had been thus made
the victim of judicial vengeance and judicial tyranny ; if I had been sentenced
to an ignominious punishment, by an act of flagrant usurpation, and reviled and
calumniated as Mr. Lawless was, by the tyrant who pronounced the unlawful

and iniquitous sentence, I should have been almost irresistibly impelled, by the
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highest impulses of my nature, to drag the judicial monster from the seat he dis-

graced, as Virginius dragged the tyrant Appius from the throne he had polluted.

I, therefore, call upon the members of this High Court of Impeachment, as they

regard the most sacred rights of the citizen, and as they regard the dignity, re-

spectability and authority of the judiciary, without which those rights cannot be

preserved, to make an example of this high-handed offender, which will at the

same time secure the rights he has violated, and rescue from general odium
the authority he has so grossly prostituted.

Mr. Wickliffe, one of the managers, offered and read in evidence,

1. Exhibit A, annexed to the Respondent's answer, beginning at page 33.

2. Bond of M. P. Leduc.
3. Record of the District Court of Missouri, the United States vs. Stephen

W. Foreman, for a contempt.

4. Record of same court, United States vs. Luke E. Lawless, f*or a contempt.

5. Record of St. Louis Circuit Court on the writ of Habeas Corpus at the

application ofLuke E. Lawless.

The court then adjourned to 12 o'clock tomorrow.

HIGH COURT OF IMPEACHMENT.
The Uxited States vs. James H. Peck.

Wednesday, December 22, 1830.

The court having been opened by proclamation, the managers attended.

James H. Peck, the respondent, and his counsel also attended.

At the request of the managers, the oath prescribed by the loth Rule was ad-

ministered to

LUKE E. LAWLESS.

Mr. Buchanan, on Mr. Lawless' being sworn, requested the witness to de-

tail to the court the facts of the case from the earliest stage, so far as his

memory served him.

Mr. Lawless then proceeded, to the following purport :

—

Among the Land claims submitted to the District Court of the United States

for the district of Missouri, under the Act of Congress of the 26th May,
1824, was that of Antoine Soulard, for the confirmation of a grant made to him

by the government of Upper Louisiana, of 10,000 arpents of land.

The cause was argued by the witness (Mr. L.) on behalf of the claimant, on

a general demurrer filed by the District Attorney, at the first session of the

court held in November, 1824 ; the substance of the witness's argument was
afterwards printed and published, in pamphlet form, and a copy of it was, at the

request of Judge Peck, handed to him, and was, as he himself stated to the

witness, more~ than once read to him. After the argument on the demurrer
was concluded, the demurrer was, by consent, withdrawn by the District Attor-

ney of the United States, and an answer filed to the petition ; an issue of fact

was then directed by the Judge, to try whether such concession was made to

Antoine Soulard, as in the petition was alleged. This issue was found for the

petitioner, and the cause was then set down for hearing on the pleadings, proof,

and general merits.

In March, 1825, the case was finally heard, and, on that occasion, the witness

(Mr. L.) made another argument, more elaborate and developed, than the first,

on behalf of the petitioners. The court took the case under advisement, and ad-

journed to November, 1825. Shortly after the hearing ofthe cause, the witness left

the State of Missouri, and did not return until the month of July of the same year,

and again left the State in September, and did not return until the beginning of

December following. On his return, the witness was informed, that, at the
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November session preceding, the court had delivered its opinion adverse to the

claim of the petitioner, and had continued the case until the fourth Monday of De-
cember, in order that the witness, who was leading counsel, should be present

when the record was made up, and the final decree regularly entered, on the

fourth Monday of December. The final decree was accordingly entered ; an ap-

peal prayed and granted ; an appeal bond approved, and the case then removed

from Judge Peck's jurisdiction to that of the Supreme Court of the United

States, where it now is under consideration. The witness heard no more of

Judge Peck's proceedings or opinions in the matter, until the 8th March,

1826 ; when the witness, for the first time, saw in the Missouri Republican, a

newspaper printed at St. Louis, an article headed " Peck Judge," purporting to

be an Opinion of the Court, or argument ofJudge Peck, in support and justifica-

tion of the final decree, pronounced by him, as before stated, and entered on the

record against the petitioners in the case of James G. Soulard and others vs. the

United States. On reading the argument or Opinion, the witness thought that

he discovered in it several erroneous positions, in fact and in doctrine, which

were calculated to produce an injurious effect on public opinion, not only as re-

spected the claim in question, but all the other claims depending or founded on in-

complete French or Spanish titles. The witness found that this Opinion had pro-

duced a great sensation amongst those of his clients and others interested in the

unconfirmed land claims, and had much diminished their hope of having them
confirmed. The Opinion seemed calculated to effect a depreciation of the value

of unconfirmed land, and to expose the proprietors of those claims to the danger

of becoming the prey of speculators, who might then avail themselves of their

alarm. The witness, too, when he examined the argument, found, that in the

very outset of it, the Judge by no means advanced his propositions with con-

fidence, but, on the contrary, treated the subject under discussion as new to

him—full of .doubt and difficulty, and as a labyrinth through which he wan-
dered without a light or a clue to guide him : that on the conclusion of the

Opinion the Judge seemed to invite further discussion. The witness, consid-

ering all this—and further, believing that not only in his character of counsel,

but also in that of a private citizen, he had an undoubted right to point out,

through the medium of a public journal, the errors which he saw, or believed

that he saw, in the argument of Judge Peck, took up his pen and wrote the

article signed " A Citizen," which was, at his request, published in the St.

Louis Enquirer, of the 8th of April, 1826.

Some days after the article signed " A Citizen " was published, Judge Peck
held a court under the Act of 1824. The witness appeared in his place as coun-

sel at the sitting of the court. The Judge, soon after the court was opened,

pulled a newspaper out of his pocket, and with some emotion, as it appeared to

the witness, stated that it was the Missouri Advocate and St. Louis Enquirer—
and, addressing himself either to the District Attorney, or generally to the per-

sons present, (the witness was not certain to which,) demanded if anybody

could inform him who was the editor of that paper ? The witness supposed,

from Judge Peck's manner, that the article signed " A Citizen," in that paper,

was the object he had in view, and therefore, wishing to facilitate as much as

possible any proceeding with reference to it, he stated that he knew who was

the editor : that one Stephen W. Foreman, to the best of his belief, edited the

Missouri Advocate and St. Louis Enquirer* Judge Peck then proposed that

the witness should make an affidavit of the fact, which he accordingly did, and

the Judge thereupon instantly dictated to his clerk a rule on Foreman, to show

cause, on the next morning, why he should not be attached for publishing the ar-

ticle signed " A Citizen."

The order was served on Foreman, who appeared on the next morning before

Judge Peck, attended by the witness as his counsel. The witness, as author of

the article, felt it his duty to act voluntarily as counsel for the editor, whom he

strenuously urged to avail himself of the occasion to vindicate the liberty of the

14
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press, and rather to submit to any punishment that Judge Peck should inflict

upon him, than surrender his right to what the witness deemed the exercise of

usurped power.

The witness defended the editor on all the grounds, and by all the arguments

and authorities, that suggested themselves. He contended that the article

signed "A Citizen " was true intrinsically and in substance—was decorous and

respectful in form, and indicated no intention whatever, such as the rule attri-

buted to it. The witness also declared that no contempt was ever intended to

be committed by it. In demonstrating the truth of the article, the witness com-

pared it with the Opinion published in the Republican ; and, so far as the hum-
ble abilities of the witness enabled him, vindicated the article on the same grounds

(with one or two obvious exceptions) taken by the honorable manager who open-

ed the impeachment. The witness then contended that, admitting the article to

be as charged in the rule, a false statement tending to bring odium on the court

—admitting it to be a malicious libel from beginning to end—the court had no ju-

risdiction of it as a contempt ; that it was punishable only as an ordinary offence,

for which the editor should be indicted and tried by a jury of his fellow citizens.

The witness sustained these positions by all the arguments and authorities that

occurred to him, and was followed by Mr. Geyer, who also volunteered his ser-

vices in favor of the editor. After the witness had concluded his argument, he

retired from the court ; and when he returned he found Judge Peck about to

make the rule absolute against the editor. The witness then assented to the

editor's naming to the court the author of the article, which was done by the

editor, who, alter answering certain interrogatories put to him by Judge Peck,

was discharged. The witness was induced to assent to his being delivered up

as the author by the consideration that Judge Peck manifestly pointed to the

witness, during his defence of the editor, as the author of the article, and seemed
to address to him as author, and not as counsel, the acrimonious and impassioned

observations which he thought proper from time to time to make use of. The
witness also was of opinion that not only the liberty of the press, but divers other

rights not much less precious and important, would be violated by this judicial

proceeding, directed against the witness ; and therefore the more willingly pre-

sented himself to perform what he deemed a sacred duty to himself and his fel-

low citizens.

The rule against the editor having been discharged, a rule was then made
upon the witness, ordering him to show cause, forthwith, why an attach-

ment should not issue against him for the false and malicious statements con-

tained in the article, and also why he should not be suspended from practice in

Judge Peck's court, as an attorney and counsellor therein. For the terms and

tone of this rule, the witness begged leave to refer the court to the rule itself,

as already given in evidence. On this rule the witness appeared by his coun-
sel, who, proceeding to defend him upon the truth and intrinsic merits of the ar-

ticle, was stopped by Judge Peck, who intimated that no argument or observa-

tion would be permitted by him on that part of the subject, inasmuch as he,

Judge Peck, on the arguments of the rule against the editor, had already deci-

ded that the article was untrue and malicious. The counsel for the witness

then argued against the rule on the following legal grounds, to wit :—First, that

supposing the article false and malicious, and everything that it was by the rule

described to be in a moral point of view, it was not legally a contempt of court,

to be punished by the summary exercise of Judge Peck's judicial power ; but

was, at most, a libel, to be prosecuted and punished in the ordinary way. 2d.

That, supposing the article to be a contempt, the Judge had no right or legal

authority to punish the witness by suspending him from his practice and function

as attorney and counsellor of his court. Those grounds of defence were argued
elaborately, and sustained by all the reason and authorities which suggested
themselves to witness's counsel—they were, however, urged in vain. Judge
Peck overruled them all, and made the rule for the attachment absolute against
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the witness. On making the rule absolute, Judge Peck thought proper to en-

ter into an examination or argument on the merits of the article, and for that

purpose had it read to him paragraph by paragraph, and commented at large

on each of them. In the course of his remarks, Judge Peck, in an impassioned

tone, and with much vehemence of manner, indulged in the use of various epi-

thets which the witness understood as directed against him personally, and which

he felt to be insulting and offensive to him as a man and a gentleman. The witness

listened for about half an hour to this harangue, which seemed to increase in

virulence as it proceeded. At length, fearing that he might, if he remained any

longer under the excitement of Judge Peck's language, be betrayed into some
expression or even gesture, that might be seized upon as a new pretext for pun-

ishing him for contempt, the witness rose and left the court. Before he did so,

he asked a gentleman of the bar, who was seated on his right, (Henry S. Geyer)

whether he considered the act of the witness in leaving the court while the

Judge was so speaking, could be deemed contemptuous or improper ; to which

Mr. Geyer replied that he saw nothing improper in his leaving the court under

such circumstances, and that he did not think that he was under any obligation

to remain there to hear himself abused!

From Judge Peck's court the witness went to the Circuit Court of the coun-

ty of St. Louis, which was then in session, and before which a cause was on

trial of considerable importance, (some twenty negro slaves depending on the

final decision of it,) and in which the witness was leading counsel for the defend-

ant, Mr. Peter Chouteau, sen. of St. Louis.

The witness remained in the Circuit Court for about two hours, and until he

was notified by the Marshal that an attachment had been issued against him by

Judge Peck, and that his presence was forthwith required in the District Court

of the United States.

The witness, on presenting himself to Judge Peck, was informed that as he was
now in custody under the attachment, he, the witness, had a right to require

that interrogatories should be put to him for the purpose, as witness understood,

of enabling him, the witness, to purge himself of a contempt. To which intima-

tion the witness replied that he did not require any interrogatories to be pro-

pounded to him, and that if they were so propounded, he would not answer

them. The Judge then dictated an order for the commitment of the witness to

prison for the space of twenty four hours, and that he should be suspended from

practising as an attorney or counsellor at law in his court for eighteen calendar

months from that day. The witness, for the precise terms of this, as well as all

the other rules and orders made by Judge Peck, begged leave to refer the

court to the rules themselves, as given in evidence. A copy of the order of

commitment having been handed to the Marshal, the witness was forthwith con-

ducted to the common jail of the county of St. Louis, and there locked up in a

grated and empty room, in which felons and malefactors are frequently incarce-

rated. Two gentlemen of St. Louis, actuated by a friendly feeling, accompa-

nied the witness to the jail, and were locked up along with him. The witness af-

ter sometime requested the deputy jailer to show him the order of commitment,

and having examined it, determined on addressing himself to the Circuit Court

of the county of St. Louis, then in session, for a writ of habeas corpus. The

witness accordingly forthwith prepared a petition, and had it presented to the

Judge, who granted the writ, requiring the sheriff and jailer of the county to

bring the witness before him with the cause of his detention. The witness was

accordingly brought before the Circuit Court about three or four hours after he

was committed, and was, after a short discussion on the character of the com-

mittal and the cause of detention, discharged by the Judge from further confine-

ment, on the ground that the paper purporting to be a commitment was not au-

thenticated. The witness then returned to his family, and did not afterwards

hear from Judge Peck on the subject.

The witness here declared that he had detailed all that he recollected touch-
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ing the conduct of Judge Peck towards him, and which seemed to relate to the
charge hefore the court.

The examination of the witness was then taken up for some time longer by
Mr. Buchanan, with the view of further elucidating parts of the foregoing evi-

dence ; this done, Mr. Meredith, on the part of Judge Peck, commenced the

cross-examination.

[N. B. During the first day, the reporter of this trial (not having then the

purpose of preparing a report of it for publication,) took no notes of the proceed-
ings ; and the above is supplied from a sketch in the National Journal, which,

it is believed, was revised by Mr. Lawless, and which that gentleman assured
the reporter might be relied upon as correct.]

The Court then adjourned to 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Tlmrsday, Dec. 23, 1830.

The managers, accompanied by the House of Representatives, attended.

The cross-examination of Luke E. Lawless was resumed.

Question by 3Ir. Meredith. In your answers, yesterday, you stated to the

court that you assented to your name's being given up, by Mr. Foreman the

printer, as the author of the publication signed " A Citizen " in the Missouri
Republican : Was this done at your own suggestion, or at the request of the

editor ?

A. I think it was done at my suggestion. I am not quite certain. I cer-

tainly assented to its being done.

Q. Do you recollect having advised Mr. Foreman to submit to the sentence
of the court ;—to bear the brunt of the proceeding ;—to go to jail, even, should

that be necessary ; and engaging that, if any fine were imposed upon him, you
would pay it ?

A. I do not recollect promising that I would pay the fine, should any be in-

curred : but I think I did advise him to abide the consequences ;—to " bear
the brunt," as you say.

Q. Do you not recollect representing to Mr. Foreman, that this was a case
which afforded a favorable opportunity to him to increase his own popularity,

as well as the circulation of his paper, by presenting himself to the public as

the victim of persecution and oppression ?

A. I may have represented to the editor that his taking a stand, on such
an occasion, was calculated to recommend him to the favor of his fellow citi-

zens.

Q. What was Mr. Foreman's reply ?

A. I do not recollect, precisely. I remember that he appeared to be va-
cillating : but he assented to my view of the matter generally.

Q. Do you recollect having requested a friend to call upon the printer, and
urge him not to give you up as the author of the piece ?

A. I do not recollect. It may be that I did.

Q. Do you remember that Mr. Foreman replied to such representations of
your friend, that " he was not inclined to suffer martyrdom on your ac-
count ?

"

A. He made no such reply, to my knowledge.

Q. Will you state to the court what was the motive which afterwards in-

duced you to change your determination ; and to consent that your name should
be given up ?

A. As I stated, on my examination yesterday, my motives were, 1st, that

Judge Peck, in the course of his argument on the alleged contempt, seemed,
all along, to point to me as the author of the offensive publication ; and it is
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very possible that, in the warmth of argument, I might, though unwittingly,

have spoken of myself as the author : 2dly , that in my person would be violated,

not merely the liberty of the press, but many other rights, equally precious.

Q. To what other rights do you allude ?

A. To the liberty of speech ; to my privileges as counsel ;
and to my rights

as a private citizen ; as also to the rights of all those on whose behalf I had

been employed as counsel.

Q. Were not the rights of Mr. Foreman likely to be as deeply affected as

yours, by any sentence of the Judge ?

A. That is a matter of opinion, and I decline answering the question.

[Mr. Spencer, on behalf of the managers of the impeachment, objected to

having this question put. Mr. Wirt waived discussion, and the question was

withdrawn.]

Q. You stated, yesterday, that after the argument on the rule of court

against Foreman, the court overruled both your arguments and your authorities.

Pray what were the authorities you produced on that occasion ?

A. Without referring to my brief, I cannot, on oath, state the authorities.

I must decline answering the question, until I have my brief to refer to. I can-

not draw on my memory for these details.

Q. You have, I suppose, to draw on your memory for all your testimony.

Wr
ere any books produced by you ?

A. I am not certain. Authorities, I am sure, were cited.

Q. Do you mean that they were cited from a brief ?

A. Yes. I am not certain whether I read any authorities before the court,

but I cited a number.

Q. Were you present in court when Mr. Foreman was discharged from the

rule against him ?

A. I was not. I was not there when interrogatories were propounded to

him.

Q. You do not know on what terms he was discharged ?

A. Not of my own knowledge. I heard something of it.

Q. You said, I think, that in the course of your argument on the rule against

the printer, you disclaimed all intention of disrespect to the court. Was this

on the part of Foreman, as his counsel, or on the part of the author of the piece

signed " A Citizen "?

A. On the part of Foreman, as his counsel ; and also, on that of the author.

I argued, from the face of the article, that no disrespect could have been in-

tended by the author of it, and I made the disclaimer, indirectly, with reference

to myself.

Q. I understand you, then, to say, that you made a personal disclaimer of

disrespect to the court in that publication ?

A. I made it on the part of the printer, and of the author ; and, as I said

before, it is possible that, in the warmth of argument, I may unwittingly have

spoken of myself in the character of the author ;—knowing as I did, that I was
the author of the publication ; and with that feeling, I did, on the part of my-
self, disclaim all intention of disrespect to the court. The Judge, throughout,

pointed to me, as if I were the author.

Q. Do you now speak from distinct recollection ; or is this an inference from

the circumstances ?

A. I speak from distinct recollection.

Q. You say, then, that you recollect, distinctly, that on the argument of the

rule against the printer, you acknowledged yourself to be the author of the

publication called " A Citizen " ?

A. I acknowledged no such thing. I may, under the feelings of the moment,
have unwittingly spoken as if I had been the author, and in this manner have

spoken of the absence of any disrespect on my own part ; but I never ex-
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pressly declared that I was the author, but endeavored to speak in the charac-

ter of counsel.

Q. You say, then, that when, in this way, you spoke as if you were the

author, you disclaimed all disrespect to the court ?

A. Yes. I considered Judge Peck as understanding me, in what I said of

the author, to refer to myself.

Q Did you make the same disclaimer, when the rule was afterwards made
upon yourself ?

Jl. No. I said that I disclaimed any right to interrogatories, and that if

they were filed, I should not answer.

Q. Will you state to the court whether, in any stage of the proceedings in

reference to the alleged contempt, either in the argument against the rule on
the printer or afterwards against yourself, you stated, that one object you had in

view in the publication signed " A Citizen " was to guard claimants against

speculators ?

A. It may be : but I do not recollect that I ever stated this to the court, as

one of the grounds of that publication.

Q. You said that in the case of the rule against yourself, when your name
had been given up, you made no such disclaimer of intention of disrespect as

you had made when the rule was against the publisher, Mr. Foreman. Why
did you not ?

A. In the first place, because I had counsel to argue the case for me ; I

had stated to them the ground I wished them to take, and I did not choose to

interfere. Secondly, because I had formed my opinion of the Judge's course,

and I was unwilling to do what might seem in the smallest degree as assenting

to it. I determined to let the thing take its course, and in no manner to be-

come accessory to what I deemed an usurpation.

Q. Do you remember on what day of the week the rule against Foreman
was made returnable ?

—

A. I do not.

Q. Was it not on Tuesday ?

—

A. I do not recollect.

Q. On what day of the week was the rule made absolute against you ?

A. I do not recollect.

Q. How long did the argument continue, in the case of the rule against

Foreman ?

A. Part of two days, I think. I believe it was on the second day that my
name was given up as the author of the publication.

Q. On what day was the rule against you served ?

—

A. I do not recollect.

Q. Do you remember whether you applied for further time, or for an ad-

journment of the argument ?

A. I have some faint recollection of having done so.

Q. Was your request denied ?

A. I believe it was. I think it must have been, as the proceedings went on,

without any interruption, that I recollect.

Q. The denial, then, is matter of inference and conjecture on your part ?

Jl. Yes. 1 suppose that my request must have been refused, because I re-

member no interruption in the proceedings.

Q. You spoke, [ think, yesterday, of the cause of Chouteau at the suit of

certain negroes, as having been then on trial : do you recollect any application

for delay in the course of that trial ?

Jl. I do not recollect ; it is probable there was : the case was an important

one, as there were, I think, some twenty negroes in question. I was leading

counsel for the defendant, in that cause. I had often been employed by Mr.
Chouteau.

Q. Were you not in the Circuit Court, attending to this cause, at the time

the rule was first served on you ?

Jl. I do not recollect where I was when it was first served on me.
Q. How long did that case occupy in the hearing ?
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A. I cannot say. I was not there the whole time. I remember that the
verdict was given against my client. I think the jury were out, when I was
brought up on a habeas corpus from that court,

Q. Was the jury in that case addressed by counsel ?

A. I do not know. They were yet in the plaintiff's case when 1 was taken
away from court.

Q. Who were associated with you as counsel ?

A. I think, Mr. Geyer, Mr. Spaulding, and I believe Mr. Cozens, if he was
alive then. I know he had been employed with me in that cause. No,—Mr.
Spaulding was not with me. The other counsel tried the cause.

Q. Did not you take part ?

A. I was listening to the case made by the plaintiff, for a short time, and en-
gaged, probably, in cross examining witnesses. I was counsel for the defendant.

Q. At the time the rule was made against you, what length of time was-

occupied by the arguments of counsel ?

A. I can't recollect exactly
;
probably two or three hours. They began in

the forenoon, and spoke as long as they chose.

Q. The argument occupied only one day? A. Only one.

Q. How long are the sessions of the District Court, generally—upon an
average ?

A. It depends on the business before the court. The length of the sittings

vary. They are, however, generally short.

Q. How manyhours were consumed by the argument on the two rules,

against Foreman, and yourself?
A. Perhaps six, or seven—about six hours.

Q. How long was the court occupied in its animadversions on the con-
tempt ?

A. About two and a half hours, as it appeared to me.
[The counsel for the accused here requested of the court that the transcripts

of the rules against Foreman and Lawless, exhibited as part of the documentary
testimony by the managers of the impeachment, might be put into the hands of
the witness : which having been done, the cross examination proceeded.]

Q. What are the dates of these rules ?

A. The rule upon Foreman was made on the third Monday of April, and is

in the following words : [Here the witness read the rule.] * The rule for the
attachment against the editor was discharged, and a rule was then made against
me, on the Thursday following. It is in the following words : [Here the wit-

ness read the rule.] j"

Q. At what time of the day, on Thursday, was this rule served upon you ?

A. I can't recollect.

Q. Was it on Thursday that you asked the indulgence of the court for delay ?

A. I do not recollect on what day it was.

Q. At the time these arguments were held, was there a crowded auditory in
the court room ?

A. Yes. It appeared to me to be more full than usual.

Q. What were the topics of argument, urged by your counsel and yourself,
in reference to the first rule made against Foreman ?

A. I have already stated them. I could not do it more fully, unless I were
to go into a speech. As I said yesterday, I attempted to demonstrate the truth
of the article signed " A Citizen," on nearly the same ground as that taken by
one of the honorable managers in the opening of this impeachment (Mr. Mc-
Duffie), with certain exceptions, however, which need not be stated, as they
must be obvious to this court. As to the law argument, I insisted, first, that
the publication was not libellous in its character, and involved no contempt of
the court ; and, secondly, that if it were libellous, it might, as a libel, be pun-

* See above, p. 2. t See above, p. 3.
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ished in the usual way, by indictment ; and thirdly, that the court had no ju-

risdiction in the case.

Q. In addition to these, did you insist on any other topics ? Any popular

theme ?

A. I did urge such topics as naturally grew out of these, and went to sustain

them
; such as, the liberty of the press,—the trial by jury,—the liberty of speech :

and I urged the general effect of the Judge's doctrines, ifsustained, upon society

at large.

Q. Did you not advert to the peculiar situation of Judge Peck, as sitting as

judge in his own cause ?

A. Certainly. It was a leading feature in the case ; and as such it was in-

sisted on, both by myself, and by my counsel, in the argument in both cases.

Q. Had there been any previous misunderstanding, or hostility,—any quar-

rel, or ill blood, between yourself and Judge Peck ?

A. No. There has never been any intimate intercourse between us, and there

was no particular attachment ; but our relations to each other were of as amica-

ble a kind as mere professional relations generally are.

Q. You have said that the court, in the course of its animadversions, em-
ployed the terms, "false" "wilful," and "malicious ;

" Did the court apply these

terms to the publication ? or to the author ?

A. It appeared to me that the terms were directed at the publication, and at

me, through it. Throughout the course of the Judge's remarks I was treated

as the author.

Q. Did the Judge address you personally ?

A. He directed his voice toward that part of the court room where I stood.

He could not, indeed, direct his eyes toward me, because his eyes were bandaged.

Q. Did he name you ?

A. He did not.

Q. Did he speak expressly of the "author" of the publication ?

A. I do not know that he used the word author. He spoke of the publica-

tion, paragraph by paragraph.

Q. He did not, then, say that the author was a " false and malicious libeller?

"

A. I do not recollect that he did.

Q. You said, I think, that no interrogatories were exhibited to you ?

A. None.
Q. Will you state whether the court did not inform you that you had a right

to purge yourself of the contempt, by your own oath ? and that the purpose of

proposing interrogatories to you was, to enable you to do so ?

A. I understood the Judge to speak something about my having an opportu-

nity to purge myself of the contempt.

Q. Did he not speak of it in the light of a privilege ?

A. I cannot say. I do not recollect the terms he employed.

Q. Did not the court ask you, whether you would answer interrogatories, if

they were filed ?

A. No. I anticipated that. I stated that I did not want to have them filed,

and that I should not answer, if they were. I was induced to do this, because

I wanted to save, to the court, and to the public, the time that would be neces-

sary in making them out.

Q. You said that you tendered to the court a written exception to the rule,

and asked that it might be placed upon the records ; but that this was refused

you. Please to look at this paper, and say whether this is not that which you so

offered ? Be pleased to read it to the court.

[Here the managers interposed, and informed the witness that he need not

read the paper aloud. The counsel for the accused said that they did not wish

it, if the witness had the slightest objection to do so.]

A. I have none whatever.

[The witness then read the paper in the following words :]
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"'In the District Court For the District of Missosti, fitting td Si Lo«i« gp
the 21st day of April, 182G, for the decision ofland titles.

The United States )

vs. >

L. E. Lawless. }

Be it remembered, that on the day and year aforesaid, the said court called

Upon the said defendant to know whether if there were interrogatories filed in

this cause he would answer them, which the said defendant declined for the fol-

lowing reasons, which he assigned to said court in the words lbllowing : First,

I refuse to answer the abevr interrogatories because this court has no jurisdic-

tion of the offence charged upon mo, in manner and form as the court has pro-
ceeded against me. Second, becaase »ike positions ascribed in the article sign-
ed ' A Citizen' are true, and fairly inferred, and extracted frem the Opinion of
this court in the case of Soulard's widow and heirs ms. the United States., as
published."

t&. Was this
;
paper intended as an appeal ?

A. I cannot say. It was drawn by Mr. Magenis, who xcted cs my counseL
I desired him to draw up something in the form of an exception, and he did so ;

but I had, myself, no very distinct views how it was to be used. I thought we
anight avail ourselves of it, in some way.

<2. Was Judge Peck asked to sign that paper ?

JS.. 1 am not certain.

Q, Bid not Mr, Magenis ask some of the bystanders to sign it ?

A. It may bo, I cannot say. It is very probable. Mr. Magenis wrote it.

Tie is here as a witness.) For myself, I attached but little importance to it.

Q. It was read, was it not ?

—

A. It was.

Q. In open court ?

—

A. In open court

Q. When it was read, was the purpose announced for which it was drawn up?:
1

A. I do not think that it was.

Q. At the time you were committed, did the Judge give any particular order-,

as to the place in which you were to be confined ?

A. I know ofnone, but what appears on the face of the order for commitment.
Q. Was the room, in jail, in which you were confined, appropriated to the

confinement of felons ? or of debtors ?

A. To felons, and debtors too, as 1 was informed. It had gratings at the

mndows ; it was very dirty ; and it contained no chair, nor table. It was aft

apartment more fit for felons than tor debtors.

Q. Were there any other rooms appropriated to debtors-:
1

•*£. I cannot say. I know but very little about the economy of the jail. This
I do know, that felons, particularly females, were sometimes confined in that

room ; for I saw them there ; those, at least, who, I was told, were such.

Q. Were there any felons in the jsil at the time of your confinement there ?

-A. I do not know. There may have been in the cells below.

Q-. Then there wete cells, for the confinement of felons ?

A. Yes, for persons under sentence of death, and those charged with capital

<ofFences, as I suppose. There were no felons in the room with me,

Q. How long did yon remain in that room ?

A. About half an hour. After I had been there some time, I called for the

parlor, and expostulated with him, a little, on the severity of keeping me in that

-room, assuring him that I had no intention to -run away ; and he at -length per-
mitted me to go into another room.

Q. Was not that room an office ?

A. It was, I believe, sometimes used as an office.

Q. You said that a Mr. Soulard accompanied .yoa to gaol; was hea<par'(j^

'^o the land, suit in which you were counsel?
A. Yes.

"Q. Did he remain in the gaol all the thiftc yew V/cre'there-t

15
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A. I do 'nt think he staid the whole time. He accompanied me there, from

friendly feelings.

Q. How long was it, after your suspension from practice, that you appeared
at the court held in Jetferson city ?

A. I cannot say exactly. I think it was at the first court held there, after

my term of suspension expired. I remember it was in the fall.

Q. Was it not two and a halt* years alter your suspension?

A. Oh no ; not so long as that.

Q. What was the case in which you appeared there as counsel ?

A. Let me see. Was it not the case of Hampstead's heirs ? or was it the

case of O. Fallon ?

Q. I will help your recollection. Was it not the case of Strother and Lucas?
A. Oh yes. It was that case. The cause is now before the Supreme Court

on a writ of error from Judge Peck's decision.

Q. How long, then, was it after your suspension?

A. It must have been twentyone, or twentytwo months. I recollect that

Strother signed the declaration in ejectment, which I should have signed as

Counsel, if the term of my suspension had then expired.

Q. Was the case of Strother and Lucas argued at that term?

A. Not argued; the case was stated, and a nonsuit taken.

Q. How long after the nonsuit, was a new suit brought?

Q. Immediately after.

Q. Do you recollect during how many terms of court, you have attended at

Jefferson city, since your suspension expired ?

A. I believe I appeared at every court except two. In the spring I did not

go up. In the case of Hampstead's heirs, I was obliged to go, as that case was
an important one.

Q. Have you attended there more than two or three times ?

A. Yes. The terms were held there semi-annually.

Q. Was Judge Peck aware that you were about to attend the court at Jef-

ferson city ? and did not you and the Judge pass and repass each other on the

road ?

A. I do not recollect. I think I heard of him on the road.

Q. How far is Jefferson city from St. Louis ?

A. About 135 miles up the Missouri river.

Q. I think you said that when you applied for readmission, the Judge in-

quired of the clerk of the court, whether the term of your suspension had ex-

pired ?

A. I did say so. The circumstance impressed itself so strongly upon my
mind at the time, and I have so often reflected upon it since, that I cannot be

mistaken. I thought it a very remarkable circumstance that he should have

asked that question.

Q Were the records of the court kept at Jefferson city ?

A. They were not.

Q. Will you state to the court for what purposes Stoddard's History of Lou-
isiana was cited in your argument in Soulard's case ?

A. I cited it in order to show that nineteen twentieths of all the land titles

in Upper Louisiana were held by the tenure of unconfirmed concessions, when
Stoddard wrote his book ; and that the regulations of O'Reilly never were held

to apply to Upper Louisiana at all.

Q. Please refer to your printed argument, and show to the court that part

where the extracts from Stoddard's book are given.

A. Here it is, on the 23d page. [Here the witness read as follows:]

" These regulations are noticed in Stoddard's excellent work on Louisiana.

In page 252 Stoddard observes that ' the regulations of O'Reilly were totally

inapplicable to that part of the country, and the Spanish authorities there always

conceded land on principles not received from them.' Here we will observe, that
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the authority of Stoddard has been acknowledged by the most enlightened men,

as deserving of respect ; and, as a record of sound opinion and historic fact, we
feel justified in calling the attention of the court to his work on Louisiana."

Q. Is that the only extract from Stoddard's work which was cited by you ?

or is that the extract to which you referred, as going to prove that "nineteen-twen*

tieths of the land titles of Upper Louisiana rest upon unconfirmed concessions ?
"

A. No: by no means. I referred to the book itself. Stoddard makes use of

those very words ; as his book will show. It is in the congressional library,

and may be referred to at any time. It is a book highly spoken of. The lan-

guage I used is his own. I thought that the words had been quoted in this

printed outline ofmy argument, but I find that they are not. They were quo-

ted, however, at large, in the article signed " A Citizen."

Q. You said that in the argument on the demurrer of Soulard's case, you
had a list of transfers and sales of such unconfirmed titles. Had you, then, in

court transcripts from the record of such transfers and sales ?

A. No. I had only a list made out for my use by Mr. Leduc.

Q. You referred to these transfers, then, as existing in the clerk's office ?

A. Certainly. I considered the fact as notorious, and did not suppose that

it would be disputed.

Q. You offered no transcripts of the records at all ?

A. No. The fact appeared not to be disputed.

Q. Were such transcripts, then, embodied in the record of Soulard's case ?

and do they thus appear before the Supreme Court of the United States on the

appeal ?

A. No. I do not think they were embodied in the record.

Q. Does the record of that case contain any such^evidence ?

A. I do not know that it does.

Q. Why were these transcripts not embodied in the record ?

A. I cannot say, indeed
;
possibly through inadvertence : perhaps, because

of the notoriety of their existence. I wish they had been.

Q. In any of the subsequent land causes in which you were concerned, did

you offer transcripts of these records in evidence ?

A. I do not recollect.

Q. Are they before the Supreme Court of the United States, in any of the

records sent up to that court ?

A. Not that I know of. It was supposed that the judges of that court

would, of course, be in possession of all the information necessary to their de-

cisions.

Q. Did you consider Soulard's case so completely identified with the other

land claims in which you were concerned, that the opinion given by Judge
Peck in the case of Soulard would virtually decide the others ?

A. Yes. I thought that the doctrines laid down by him, if confirmed by
the court above, would settle all the rest

;
yet I considered Soulard's case as

marked by features peculiar to itself.

Q. What were these ?

A. First, it was based on a record which had been accidentally destroyed :

second, it was a claim resting on a peculiar kind of service : and thirdly, (by

a fatality which seemed to attend it throughout,) this case had not been submit-
ted, with the others, to the Board of Commissioners.

Q. Was Soulard's case tried at the first court held by Judge Peck ?

A. It was argued on demurrer at the first court.

Q. Was it the first cause tried ? A. I think it was.

Q. Did it stand first on the docket ? A. I think it did.

Q. In the argument of that case, was the ordinance of 1754 before the
court ?

A. Yes. I had a copy of that ordinance in Spanish and English.

Q. Is this the copy which you had, and which you produced in that argu-
ment ?
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fjlerc a mannscript was lianded to the witness.]

A. It is.

Q. Is that a full copy of the ordinance of 1754 ?

A. That ordinance contains thirteen articles. I see here, (looking over the

manuscripts,) but twelve.

Q. Js the whole of the twelve articles there ?

A. I am not certain.

Q. I ask you, whether the ordinance of 1754 was in cxtenso before thtf

court ? or only a few of its articles ? And if so, which of them ?

A. The twelfth article is here in extcnso in the Spanish. There appears i-ic

Se but t
;\\*lve articles here. I am not certain whether the whole was in extense

before the court. This is the manuscript which I read, and from which I argued.

It is in the hand-writing of Col. Benton.
Q. Did you state how this came into your possession ?

A. I did. The translation was made in this city, and it was corrected for

me, in some parts of it, which required correction, by my friend Col. Benton.
On the sa-gunxent at the hearing, I had a full copy, which I have with me here,

though not in court.

Q. How was that full copy procured ?

A. I had it copied here, in Washington, for myself. It is all to be found
in "White's Collection."

Q. Was this manuscript objected f-o, m the argument on the demurrer, as

being a mutilated and incomplete copy ?

A. I do not know that it was objected to as false or incorrect. Col. Ben-
ton was present, and vouched for its correctness.

Q. You say that ystv withdrew the other land causes in which you were
employed, after the opinion of Judge Peck had been given in the case of Sou-
lard ?

A. Yes. There were 146 causes withdrawn.

Q. How long aft&r the opinion in Soulard's case were these causes with-

drawn ?

A. I do not exactly recollect. I know that the parties had paid near $4,000
ift costs before the suits were withdrawn'.

Q Why were these causes withdrawn ?

A. Because the parties felt certain, after hearing' Judge Peck's decision in

Soulard's case, that their causes would be decided against, and i hey hoped that

if the Supreme Court should reverse kis decision, Congress would interfere, and
grant them some relief.

Q. Would not these parties have had the right of appeal ?

A. Unquestionably : but in many cases the remedy would have been worse
than the disease.

A. In how many of these land causes were you concerned, in which you
concluded, in consequence of Judge Peck's decision, not to file any petitions ?

Q, I really cannot say. In some—not many—perhaps some 10 or 15.

A. Is not the copy of the Opinion, which appeared in the St. Louis news-
paper, a correct copy of that which was delivered in court ?

Q. I have not examined it. I take it for granted that it is. [Here the

managers interposed, and presented to the counsel for the defence, an originat

newspaper, printed at St. Louis, containing a copy of the Opinion, and which
they declared it to be their purpose to offer to the court in evidence.]

A. When you wrote tlie article signed " A Citizen," had you in your mind

any doubt that the Opinion here published was a correct copy from the origi-

nal ?

Q. I did not know. I could not judge. I had not heard the Judge's Opinion

delivered, and I had formed no opinion on the subject. I had read his decision

as it was spread on the records of the court, but I was absent at the time the

Opinion was delivered.
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Q. You Considered what was in the paper as coming from Judge Peck,-—
did you not ?

A. I did. I saw the words "Peck, Judge" printed over the article. It

was described as being the Opinion of Judge Peck, and I so understood it.

Cross-examined hy Mr. Wirt.

Q. I do not know if I distinctly apprehended either the last question or your

answer. You were asked I believe whether the article in the Missouri paper,

containing an opinion in Soulard's case, had the semblance of being an anony-

mous publication. I now ask you whether, in making your strictures upon it,

you treated it as an anonymous article, or as the Opinion of Judge Peck in the

case of Soulard's heirs ?

A. I treated it as a defence of Judge Peck's decision, inserted by him in a
St. Louis newspaper.

Q. Is it not usual, in Missouri, for a Judge to assign the reasons for his deci-

sion of a cause ; which statement of his reasons is familiarly called his
" opinion ?

"

A. Yes. I believe the custom is general in Courts of Chancery.

Q. The decree is put on record, but the opinion is not filed ?

A. Not that I know of.

Q. Is it usual in your country, to record at large, the reasons of a decision ?

A. No. It is not usual in the inferior courts. It is done in the Supreme
Court only, and there it is required by law.

Q. Did the Opinion in the case of Soulard, as published, begin thus: " Court
of the United States for the State of Missouri—Peck, Judge? " and, after a brief

statement of the case, is it not followed by an article headed " Opinion of the

Court ?
"

[The managers here remarked, that the original paper was present in court,

and would speak for itself. Mr. Meredith replied that it was not in evidence.

The question was then repeated.]

A. Yes, I believe so.

Q. At the end of the publication, after saying that the decree must go against

the title of Soulard, is there not the following statement ?

" In the course of this Opinion, a more extensive range may, at first view, ap-

pear to have been taken, than was necessary to the determination of the cause

before the court. The questions, however, which have been discussed and
decided, will, upon a nearer view, be found to belong to the cause, and their

discussion to have been in some degree necessary to the elucidation of the

questions involved in it. The title to more than a million, perhaps millions, of

acres of land, was supposed to depend upon the decision of the questions which
have been considered ; and the Opinion having mainly proceeded upon a view
which had not been taken at the bar, and having been extended to an inquiry

into the source and nature of the Spanish titles to lands in Louisiana, and to an
inquiry concerning the laws under which those titles were derived ; and the

decision of most of the points, therefore, having proceeded chiefly upon grounds
which had been little or not at all examined in the argument of the cause, it is

deemed proper to remark, that counsel will not be excluded from again stirring

any of the points which have been here decided, when they may hereafter arise

in any other cause."

And did you consider this as the overture of an anonymous writer, or of the

Jrjdg.e of the court ?

A. I considered it as the language of a writer in that paper ; not as judicial,

it not being spread on the records of the court.

Q. You do not understand me. This article appeared as the production of
an anonymous writer. Did you consider this overture for the hearing of coun-
sel, on certain points in this Opinion, as the overture of an anonymous writer?

A. I considered it as the act of Judge Peck, but as extra-judicial ; as a

publication of his, in the newspaper, and as being unnecessary.
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Q. Did you not know it as the Judge's Opinion ?

Jl. No. An opinion I always hear with respect, when delivered from the
bench ; but I consider an opinion published in this way as not judicial.

Q. Had you no knowledge that the Judge had delivered an Opinion in this

case ?

Jl. I knew nothing about it. I had the record containing his decision. His
reasoning I considered as of no value. I knew he had decided against my client.

Q. Did you not know how that Opinion came to be published ?

Jl. No, not at that time. I understood, afterwards, but not until after this

impeachment.
Q. You said, yesterday, that your supposing the Judge to have invited dis-

cussion on his Opinion, was one consideration that induced you to write the
article signed " A Citizen," did you not ?

Jl. Yes.
Q. Was this paragraph which I have just read that which you considered as

the Judge's invitation ?

Jl. Yes. I considered it as evidence that the court was ready to have its

errors pointed out by any hand, and that the Judge himself felt uncertain as to

the correctness of his opinion. I regarded it as encouragement, held out to

any one who could point out his errors. I took this concluding paragraph in

combination with that at the commencement of the article, in which the Judge
speaks of his doubts and difficulties in deciding the cause ; and I did consider
the Judge as being, himself, in doubt, as to the soundness of the decision he had
given. You have read the concluding paragraph; please to read the other also.

[Here Mr. Wirt read as follows :]

" The interests to be affected by the decision of the questions arising in this

case, are extensive. The questions themselves are novel. There is nothing
in relation to them which can be regarded in the nature of a precedent or au-
thority to influence their, decision. They are now, for the first time, without
any light from this source, presented for judicial determination. In their in-

vestigation, it is necessary to explore an extensive field,—a region of waste,
where darkness obscures, and labyrinths embarrass ; where the desolating hand
of revolution, and of time, has removed many of those landmarks which at any
time were scarcely distinguishable. Hesitation and distrust, thereforej must
reasonably accompany the inquiry."

Q. Was this, or was it not, the true description of the state of things in re-

lation to these causes ? Was not the investigation a novel one ?

Jl. Perfectly so, to Judge Peck.

Q. Was it not a novel investigation to a United States lawyer ?

Jl. That I cannot say. These are matters of opinion.

Q. Was it not a new case ?

Jl. Yes ; before that court.

Q. Do you recollect whether, by the act of Congress of 1824, the court,

when it confirms a claim, is not required to indicate the treaty, law or ordi-

nance, on which it grounds its confirmation ?

Jl. I must refer to the act before I can answer the question. I recollect

that it refers to such usages and laws of the ceded country as would have ope-

rated on the claim, had the country not been ceded.

Q. Do you not recollect that the judge is required by that act to refer to the

particular treaty, act or ordinance on which he rests his decision ?

Jl. Yes. I do now recollect that it does.

Q. What Spanish law was in possession of the court, when it decided on the

case ofSoulard ?

Jl. I cannot say.

Q. Had you, before that court, the regulations of all the Spanish Govern-
ors—Gayoso, Morales, and O'Reilly ?

Jl. Yes.

Q, Had you before the court all the laws of the Indies ?

—

Jl. No
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Q. Had you, in the argument on the demurrer, any other part of the ordi-

nance of 1754 than that which has now been shown ?

Jl. I do not believe I had.

Q. Did you consider your publication as an argumentative discussion of the

soundness of the Judge's Opinion ?

Jl. No. I meant, professedly, to avoid discussion ; and merely to give, in a

succinct manner, what I considered as the errors in that Opinion.

Q. In that publication you say, that you " shall confine yourself to little more

than an enumeration of the errors in the Opinion, without entering into any de-

monstration or developed reasoning on the subject. This would require more

space than a newspaper allows, and besides, is not (as regards most' of the

points) absolutely necessary." What was your meaning in this language?

Why was it not necessary ?

Jl. Because I only needed to show, that if such errors existed, the danger

was not so great as might be imagined, in relation to the remaining land claims

in Missouri.

Q. Did you not mean that the Judge's errors were so gross and palpable,

that they required only to be stated, in order to become self-evident?

A. It may have been so. Many of them certainly appeared so to me, be-

cause I was acquainted with the subjects to which they related.

Q. Had you not asserted, in your argument, that the ordinance of 1754 was
in force in Louisiana? and did you not rely on it, as the basis of the authority

under which the concession to Soulard was given?'

Jl. That was one of my arguments. I did contend that the Governor Gene-
ral of Louisiana possessed the same power which that ordinance vested in the

Governor General of Havana ; and I inferred this from the peculiar circum-

stances of the province of Louisiana at that time. I relied upon that ordinance

as having a general bearing in favor of the grant, especially when taken in

connexion with the existing usages of the country.

Q. I understand that your argument was, that the long established usage for

Lieutenant Governors of Louisiana to issue such concessions of land as that to

Soulard, was, in itself, evidence of the authority of such concessions.

A. Yes, that was one of my arguments.

Q. You relied, did you not, upon the ordinance of 1754, as the source of

such usage?
A. I contended that that ordinance might fairly be considered as in force

in Louisiana, because Louisiana, as a province, was in a similar situation with

that of Havana.
Q. Well ; did not the court decide that that ordinance was not in force in

Louisiana, and conferred no authority to issue concessions of land ?

A. It appeared to me so.

Q. And you considered this as an error in judgment?
A. Taking the whole case together, I did think, that the court was in error, in

not considering the usage and the ordinance as mutually explaining and sup-

porting each other. The acts of the Lieutenant Governors were not to be con-

sidered as gratuitous assumptions of power.

Q. I wish to know whether you considered the decree of the Judge, declar-

ing that the ordinance was not in force, as an error ofjudgment?
A. I thought it was an error that he allowed to that ordinance no force.

Q. How then did it happen, that this did not appear in your publication, in

the list of errors you there stated ?

A. I do not know indeed. I could easily have increased the list of errors in

the Judge's Opinion. I have an additional list which I have made out since,

with a copy of which I can furnish you, to-morrow morning.

Q. You are very obliging." Did it not occur to you that the omission of this

error in your list would give the greater effect to the errors which you did state ?

Jl. That never occurred to me.
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Q. You say that the Judge decided that a sub-delegate in Louisiana was pro-

hibited by the act of '54 from making grants of land for services " rendered, or

to be rendered :
" of which description were the services alleged in Soulard'js

case ? were they services rendered, or services to be rendered ?

A. They were services rendered.
''

Q. The words "to be rendered" then had no application to Soulard~'s case?

A'. No.
Q. Were there other land claims depending which rested on services " to be

rendered ?"

A. I cannot recollect. It is probable there were. I do not know.

Q. Had it not been contended by you, that the usage of granting such con-

cessions of lands ought to be held as sufficient evidence of the authority to make

them, in the absence of any prohibitory law to the contrary?

A. I believe such an argument was relied on ; and the more confidently, be*-

cause the United States Commissioners, in their confirmation of titles, went on

£hat ground ; and Congress confirmed their decision.

Q. The absence of a prohibitory law was relied on as giving force to such

.grants as that to Soulard ?

A. It may have been.

Q. Did the court rely on the ordinance of 1754 as a prohibitory law'?

A. I do not recollect.

[At this point of the cross-examination the managers of the impeachment in-

terposed.

Mr. Buchanan observed that they had thought it best, on the whole, to in-

dulge the counsel for the respondent in putting many questions to the witness

which they supposed to be irrelevant. But, if they understood the object of

the counsel in the last question, they objected to its being answered. The
Opinion of the respondent as published in the Missouri Republican, is before

the court, together with the strictures of Mr. Lawless thereon ;—and all the

Spanish laws relating to land titles in Louisiana, from 1754 to 1799, will be

^iven in evidence in order to enable the court to judge whether these strictures

-are correct and whether they are justified by this Opinion. It is for the court,

and not for the witness, to decide these questions. If therefore it be the pur-

pose of the counsel to go into the Opinion, paragraph by paragraph, and ask

the witness his construction of each, we must object to such a course. The
witness has been asked, whether the court did not rely on such and such a

.o-round, to sustain particular clauses of the Opinion. This Opinion is before the

court and will speak for itself. We ask what can be the object of these inquiries ?

Mr. Wirt, on behalf of the respondent, replied : One of the great difficulties

of the respondent arises from a want of familiarity, on the part of this court,

with the subject of his decision, and of the publication which followed it. Nor
is this the smallest reflection on or disparagement of the intelligence of this

honorable Court. The difficulty has been acknowledged by the Supreme Court

•of the United States. They own the difficulty they experienced, in seizing

upon the points of a case so peculiar, and fully appreciating their bearing. If the

Opinion of Judge Peck had had reference to a body of law with which all the

members of this court are familiar, or of usual occurrence to us on the Atlantic

frontier it would only be necessary to read the Opinion, and the strictures upon

it in order to judge whether the former has, or has not, been misrepresented

in the latter. But, to judge of that question, it is requisite to be familiar with

the ideas to which the Opinion refers. There may be, in the strictures upon it,

a semblance of true representation, while they convey, in fact, a vital misrepre-

sentation of all the doctrine it contains. One of the great questions to be de-

cided is, whether the party has been guilty of a contempt. This is alleged

to have consisted in a wilful misrepresentation of the Opinion ofthe Court, tend-

incr to degrade the court, to destroy the public confidence in its decisions, and

to°call either the intelligence or the integrity of the judge into question.

There are two points to be settled ; 1st. Was the opinion of the court misreprc-
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sented ? and, 2d, if so, with what view? In Mr. Lawless' article the Judge is

represented to have decided, that, by the ordinance of 1754, a sub-delegate in

Louisiana is prohibited from issuing grants of land for services rendered, or to

be rendered. The objection made by the Judge, in his plea, to the use of the

word prohibited, is said to be a mere quibble. Our object, in putting the present

question to the -witness, is, to show that such is not the fact. I asked the wit-

ness whether the counsel in the case of Soulard did not rely on the usage under

which the Governors of Louisiana were in the habit of making grants of land

for various purposes ? He replies, that they did : and that they argued that

this usage was the more to be relied upon, in the absence of any prohibitory

law. The opinion of Judge Peck was, that the mere usage proves nothing,

unless these grants received the habitual sanction of the government ;—that

the sanctions any of them did receive were mere emanations of the royal power
;—and that before such a grant could be confirmed by a court, some positive au-

thority to make it, must be shown. It was, therefore, unimportant, whether tho

ordinance of 1754 were prohibitory, or not
;
—the question was a question of

positive authority, not a question of prohibition. The honorable manager, in

his opening of this impeachment, pressed with all his power the idea that there

was but a mere shadow of distinction between a want of authority, and a prohi-

bition. In some cases, it is true, these may be convertible terms : but, in this

case, they are not so. The counsel for Soulard did not pretend that there was
any written authority for the grant under which he claimed. They relied on
the existence of usage, and the non-existence of any prohibitory law. It is,

therefore, necessary that the specifications must be taken up. Mr. Lawless
represented the Judge as having decided that the grant was prohibited by the

ordinance of 1754. I was asking whether this was not the drift of the witness's

argument in his publication : and whether the Judge had referred to that ordi-

nance as prohibiting such grants. I think the question important. I know the

examination is tedious : but it must be remembered that not only Judge Peck's
tenure of his present office, but also his capacity in future to hold any office of

honor or profit, is at stake.

Mr. Storrs. Let the question which the counsel wish to put be distinctly stated.

By the Court. Let the question be reduced to writing.

[The question was then written.]

Mr. Buchanan. We have no objection to that question. The question hav-.

ing been put, the witness replied,

A. I understood the Judge as having laid it down, in his Opinion, that, by the

ordinance of 1754, a sub-delegate, either in New Spain, or in Upper Louisiana,

was, substantially, and in effect, prohibited from making a grant of land for such

services as were pleaded by Soulard, whether those services were rendered,

or were to be rendered. And, as all the parts of my article are to be taken to-

gether, my meaning will be explained by the 5th section of the publication,

where I speak about the meaning of the word mercedes. I take the two parts of

my article together. And I did understand the Judge to have decided, that,

with the exception of a reward to an informer, and a grant to an Indian, a sub-

delegate was prohibited from making a grant of land for services anywhere.

Q. You considered that the Judge's having decided that there was no authority

to make these grants, was, in substance, deciding that they were prohibited?

A. I considered his decision as tantamount to a decision that such grants

were prohibited.

Q. Was that the light in which the prohibitory question was argued ?

A. In what argument?
Q. I allude to the argument of which you have spoken to-day,

A. I argued, that the usage was the more to be relied on, as there was no
prohibition of such grants by any law. I insisted, that the fact of the usage,

and the fact of its not being prohibited, were to be taken together. I said that
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the usage had never been countervailed by any ordinance, of force in Upper
Louisiana.

Q. Was this the part of the Judge's Opinion which you considered as asserting

that such giants were prohibited by the ordinance of 1754?

—

" It would appear that the policy apparent in O'Reilly's regulations did ex-

tend itself to the province of Upper Louisiana. But it is a mistake to suppose
that a prohibition was necessary to deprive the Lieutenant Governor of the

power of making grants, and that, without a prohibition, his grant would be valid.

The reverse of this is true ; his grants are invalid unless authorized by an ex-
press authority from the king, either as derived through the Governor General
in the form of laws or otherwise."

[Here the managers required that the question should be reduced to writing.

Mr. Wirt having again read the clause in the Opinion to which the question
referred,

Mr. Buchanan observed that the managers now clearly perceived whither the
question was intended to lead. The Senate were to have the opinions of Mr.
Lawless presented to them, in order to enable them to judge whether there was
any discrepancy between two papers both of which were before them. To this

the managers should object.

Mr. Wirt replied, that the object in putting the question, was not to get Mr.
Lawless' construction of the Judge's Opinion. The witness had said that he
understood the Opinion as going to decide that the ordinance of 1754 contained
a prohibition of grants by the sub-delegates : what the Judge's counsel wanted
to know was, whether that clause of the Opinion which had just been read was
the clause from which he drew that inference ? and they wanted this, in order
that the Senate might judge whether the misconstruction of the Opinion could

have been an innocent misconstruction.

However, if the question was objected to, they were willing to change its

form, so as to ask, whether the witness could point out the particular parts of
the Opinion from which he drew his inference? Mr. Buchanan replied that the

court had before them the publication of the witness, in which he has placed
his assumptions in one column, and the passages in the Opinion from which these
assumptions are deduced in a parallel column. The counsel could refer to that.*

The witness objected to being limited to this ; and insisted on his right to

quote any other passages of the Opinion which he might consider as warranting
the inference he had drawn.
Mr. Buchanan, on behalf of the managers, now addressed the court :—We

object that the task of comparing the Opinion with the strictures upon it, shall

be imposed upon Mr. Lawless. That task has been already performed, and
ably performed, on the part of the respondent, in the answer to the article of
impeachment. Cui bono? why ask Mr. Lawless, in his capacity of witness,
what clauses of the Opinion of the Judge supported each particular assumption
contained in the article signed "A Citizen?" when both papers are before a
tribunal competent to compare and to decide upon them? Should such a course
of examination be persisted in, it would occupy an almost endless time, without
attaining any beneficial result. The managers wish to obtain the decision of

the court, whether such questions shall be put, or not. Their principal objec-

tion to these questions is the useless waste of time which they will occasion.
After the witness shall have pointed out the passages which he considers as

supporting his inferences, what would it amount to? it would only be his opin-

ion.—No fact would be settled. The court would at last return to the very
point from which it had started.

The question, having been reduced to writing, was read by the president of
the court, in the words following:

—

A paper of tliis form accompanied Mr. Lawless' memorial to the House of Representatives.
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" The witness is asked to refer to such parts of the Opinion of the respondent
in Soulard's case, as support the first specification in the article signed a citizen."

Mr. Wirt addressed the court in reply:—We repeat, that the misfortune of
this case results from its novelty, and from the branches of law which it com-
prehends. It is not a mere reading of the Judge's Opinion which will enable
any man to form a correct opinion, either as to the construction of the Opinion
itself, or as to the correctness of the representation of its doctrines contained
in the article signed " A Citizen." As to the Opinion, all who are conversant
with law must know, that a correct apprehension of its meaning depends upon a
knowledge of the course of argument which it was intended to meet. This must
be previously known, before any one is in circumstances fairly to judge of its con-
struction. With this view we went into a subject which cannot be before this

court, viz. the course of argument to which the Judge is responding. Thus, by
seeing the point of the argument t*which the court was replying, the true dimen-
sions and bearing of its Opinion can be ascertained. It is necessary, further, that

the evidence on which it was founded should be known, viz. the law which bears
upon the case, which constitutes the true foundation on which the Judge said
what he did say. It is true that the Opinion, as well as the article of Mr. Law-
less, is accessible to this court ; and the proposition which would confine the
examination of the court to these papers alone is an inviting one, inasmuch as
it promises to save both time and trouble : but I repeat the question, whether
it is possible to apprehend the whole bearing and force of the Judge's reasoning
in the Opinion, without knowing the law on which it was founded? The first

thing requisite is, to see the true meaning of the Opinion : but this cannot be
seen, with clearness, unless this court shall know the law on which it rests,

as well as the course of argument which raised the points on which it has given
a decision. I examined the witness in order to show that, in his article, he
shifted the point of view taken by the court. In his argument he had relied on
the usage existing in Upper Louisiana ; and he insisted that this usage proved
its own authority ; and still more clearly, inasmuch as it was not rebuked, nor
even reproved, much less prohibited, by any positive law. This was the ques-
tion on which the Judge had to decide :—such was the opinion of Soulard's
counsel, and also the prevailing opinion in Louisiana. The Board of U. S.

Commissioners seem to have taken the same view. Under these circumstances
the people of Louisiana were told, by Mr. Lawless, that Judge Peck had deci-

ded that the foundation on which their titles and their hopes rested was im-
peached by a positive prohibition in the ordinance of 1754. It was not the
question, whether these grants had been authorized by the regulation of
O'Reilly ; but whether, in the silence of that instrument on the matter, the

usage (confessed to have long existed,) rose, by its own vigor, into an autho-
rity for such grants as that made to Soulard? and the question was one of pro-

hibition, or no prohibition. What was likely to be the effect of such a decision

as the Judge was represented as having made, on the vast amount of land claims

in Missouri, and on the minds and feelings of the claimants, I leave this court
to judge. The Judge was charged with saying, that the ordinance of 1754 con-
tained a prohibition of such grants, when he had said no such thing. The
witness is now asked to point out those parts of the Opinion which, in his own
apprehension, went to support the assertion he had made. Such a question is

fair, both as respects the witness and the respondent. If he cannot do this,

and it shall appear that the question of prohibition or no prohibition was not in

truth the question before the court, this court can judge of the effect of throw-
ing out such an assertion in Louisiana. As to what one of the honorable man-
agers asserted, and endeavored to show, that the Opinion justifies all that Mr.
Lawless said of it, I think we have heard enough on that subject. The mana-
gers have presented an elaborate argument to sustain the proposition that there
has been no misrepresentation. We might have replied j but we thought that
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it would not be strictly regular, and therefore we chose to abstain. But the

result is, that the opening argument bus made its lodgement in the minds of this

court, while it remains uncounteracted by anything advanced on the other side.

The managers now claim to take the point for granted, that no misrepresenta-

tion has been made ; and questions going to prove the contrary are, it seems,

to be precluded. We ask this court to suspend its opinion, until we shall have

had an opportunity of showing, (which we shall show,) that not one of the speci-

fications of error, in the article published by Mr. Lawless, can be sustained
;

and, that there was not one of them which was not calculated to throw a fire-

brand among the people of Missouri.

Mr. Storrs, in behalf of the managers, replied, that it was not their intention

at this time to enter into the merits of the case : in other words, they did not

choose to sum up the cause at present. It ^s, indeed, true, that the manager
who opened the charge went, pretty fully, into the question, whether the Opin-

ion of the Judge did or did not justify the commentary contained in Mr. Law-
less' publication. There were some expressions in the respondent's answer
which had not been expected by the managers, and which went to reflect upon
the House of Representatives; a public body entitled to be treated at least with

decorum. The answer, after going into a full justification of Judge Peck, de-

clares, that the respondent is, at last, cheered by the hope "that the subject

will now be mastered before it is decided." We were prepared, said Mr. Storrs,

to take anything which a high judicial officer might think fit to throw into his

answer : but the nature of his reply seemed to require that the views taken by
the House of Representatives, of the other side of the question, should be pre-

sented before this court, who have as yet heard but a single reply to the whole
array of reasoning contained in the Judge's answer.

Mr. Wirt here stated, that he was desired to declare, on behalf of the re-

spondent, that not the most distant intention to reflect upon the House of Rep-
resentatives had been entertained by him. But, viewing that House as being

constituted by the constitution only the impeaching body, it was not expected

that it should enter so fully into the case as it was the duty of this court to do.

Mr. Storrs resumed. The reflection to which he had alluded had not dis-

turbed the managers, and should not : nothing should provoke them to depart

from the language of decorum which belonged to their duty, and became them-
selves. But he well remembered when the defence had been read before this

court, (and with a beauty and propriety such as he, for one, had never before

witnessed in any court of justice,)* the emphasis which was laid by the counsel

on the word " now.'''' It was certainly proper that the opposite counsel should

be permitted to show to the court, what was the argument which had been urged
before the District Court, in the case of Soulard, whether on the demurrer, or

on the final hearing. These were facts, and they might elucidate the Opinion.

There was no difference of sentiment on that point. Again, it was equally

proper, to ask the second question, Did you believe that the Opinion which ap-

peared in the Missouri paper was what it purported to be? The witness might
have answered in the negative ; which would have gone to convict him, as to

the motive with which he had written and published his strictures. But, now,
the counsel for the defence pressed the inquiry a step further. They now say

to the witness, '* point out your views as to which clauses of the Opinion jus-

tified you in the inferences which you made and published." Can this court

fail to see to what this course of inquiry leads? Every clause in the article of

Mr. Lawless will be taken up, in succession, and this court is to hear the opin-

ion of the witness as to the points it contains. This is not to try the question

before the court; it is to try the ability of Mr. Lawless, in comparing the Opin-

ion and the commentary. The question seems to be asked with a view to

show, that the witness cannot point out any particular passages from which his

* It was read by Mr. Meredith.
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inferences are drawn ; and hence the court is to infer that ho cannot have
been innocent in his misapprehension of the Opinion. And cannot this court
judge of that? Our objection to the inquiry is, that it establishes no fact, but
merely elicits Mr. Lawless' opinion. Let us, then, suppose that he cannot
point out any specific clauses which will justify the inferences he made ; this

will still be but Mr. Lawless' opinion. It is possible the court may think oth-
erwise. Then we come to the true ground. The Judge complains that the com-
mentary of Mr. Lawless on his Opinion was not a fair one. He volunteered
to issue a certain paper from the press, which, as we say, became by its pub-
lication the property of the public. It now belongs to the Judge to show, not
what may be Mr. Lawless' opinion, but to show that the commentary was an
unfair one. This is a fact, not to be determined by the notions of the people of
Louisiana, or the people of Missouri. The Judge says that the commentary
was not a fair one. If the commentary itself does not contain enough to show
that it was unfair, he ought never to have committed its author. It is not for

him to say, that others would misunderstand it. He was acquainted with the
cause, and when he had published his Opinion, it is to be assumed that the whole
community knew it. The same thing is to be assumed with respect to the pub-
lication of Mr. Lawless ; for both, by being printed in a public newspaper,
were put as completely into the possession of the public as they could be. The
question, therefore, must depend on the papers themselves. It is not enough
to show, that in Louisiana, or in New York, or in Virginia, or in Europe, there
might be persons so unacquainted with the case as to be led into error by the
article signed " A Citizen.'''' Whether the Opinion was, or was not, misrepre-
sented, this court is to judge ; it is competent to judge. It does not need the
opinion, either of Mr. Lawless, or of the managers. On this point he can shed
no more light than any other witness. Without assuming the possession of
more information than others, we undertake to show, that the Opinion does jus-

tify the inferences contained in the commentary. To ask of the witness, how
do you prove this assertion? and how do you prove that? may put his ability to
the test, but it settles no fact in the case. It is very possible that able counsel
may, by multiplying queries of this kind, puzzle even a lawyer from the bar of
Missouri

; but, should the witness fail to answer, he will thereby prove only his

own incompetency ; and on this ground we object to having the question pre-
sented to him.

The question having been reduced to writing and read to the court by the
president in the following words :

" The witness is asked to refer to such parts of the Opinion of the respondent
in Soulard's case as support the'first specification in the article signed "A Citizen,"
The question was put whether the witness should be required to answer it,

and was determined in the affirmative.—Yeas 32—Nays 10.

Those who voted in the affirmative were—Messrs. Barnard, Barton, Bell,

Brown, Burnett, Chambers, Chase, Clayton, Dickerson, Foot, Forsyth, Fre-
linghuysen, Hendricks, Iredell, Johnston, Kane, Knight, King, Livingston,
Marks, Naudain, Robbins, Buggies, Seymour, Silsbee, Smith, (S. C.) Sprague,
Tazewell, Tyler, Webster, Wille>, Woodbury—32.

Those who voted in the negative were—Messrs. Baker, Dudley, Ellis, Grun-
dy, McKinly, Poindexter, Sanford, Smith, (Md.) Troup, White— 10.

The court then adjourned to 12 o'clock to-morrow.
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HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Friday, December 24, 1830.

The managers, accompanied by the House of Representatives, attended.

The respondent, James H. Peck, and his counsel, also attended.

On motion of Mr. Foot, ordered that the Secretary notify the House of Rep-
resentatives, from day to day, that the Senate is sitting as a High Court of Im-
peachment for the trial of James H. Peck, Judge of the District Court of the

United States for the District of Missouri.

Mr. Wickliffe, on behalf of the managers, stated to the court that one of the

witnesses, Mr. Melody, from Missouri, had been summoned under a misappre-

hension, he not being acquainted with any of the facts in this case. Under
these circumstances the managers had no wish to detain him here

;
yet felt

themselves without authority to dismiss him. They therefore stated the fact to

the court, in order that, unless the counsel for the respondent should wish him
to remain, he might be discharged, have his expenses paid, and be suffered to

return to his home.
After consultation, the counsel for Judge Peck declared it to be their wish

that the witness should not be dismissed.

The cross-examination of Luke E. Lawless was then resumed. Cross-ex-
amined by Mr. Wirt.

Q. What part of the Opinion of Judge Peck do you refer to, as supporting

the allegation in the first specification of your article signed "A Citizen ?

"

A. I beg leave to state that, in order to enable me to answer this question
accurately, I must be permitted to refer to a written analysis, which I have
made for my own use, and that of the Hon. managers, (if they may think pro-

per to use it,) in which I have taken a note of those parts of the Opinion which,
as I conceive, sustain me in the inferences I have drawn from it.

Q. Does the analysis consist merely of extracts from the Opinion ?

A. It contains extracts from the Opinion ; from my printed argument
; from

the Judge's answer to the impeachment ; and also from the appendix to the

answer.

Q. The statement made in your publication is in these words: " Judge Peck
seems to me to have erred in the following assumptions, as well of fact as of
doctrine ; 1st. that by the ordinance of 1754 a sub-delegate was prohibited from
making a grant in consideration of services rendered, or to be rendered." I ask
you to refer to such parts of the Judge's Opinion as justify you in making this

charge ?

A. In justice to myself, and in consideration of the peculiar situation in

which I am placed,—being called upon to answer, on oath, as to the particular

parts of the Opinion on which I rest my charges of error,—and as it may become
a question how far I make out a justification of those charges,—I must submit
to this court, whether I am not entitled to make use of, and to refer to Judge Peck's
own construction of the Opinion, given by him in his answer before this court ? It

will be impossible for me to demonstrate that I was correct in making the

charges of error which I did, unless I am allowed to combine, with extracts

from the Opinion, other matter, having a direct bearing upon it. In the con-
cluding paragraph of my article I expressly referred to my argument in the

cause ; and the specifications into which I entered were mainly suggested by
that argument ; an outline of which has been printed for the use of the Senate,

and is now in evidence. I submit whether I may not refer, now, to what I re-

ferred to then ; and further, to the construction since put, by the Judge him-

self, upon his own argument ? which latter, especially, will be an additional proof
of the fidelity with which I interpreted it.
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Mr. Wirt said that he had no manner of objection to whatever the court may-

be pleased to hear from the witness. I would simply remark, said he, that the

question now is, 1st. whether a publication signed "A (Citizen " misrepresent-

ed the Opinion of the Judge ? and, 2d. if it did, with what intent? whether the

article misrepresented the Opinion, is to be ascertained by reference to the

Opinion. The article alleges that the Judge was guilty of errors, both in fact,

and in doctrine. The question I put was, in what part of the Opinion is it that

the Judge has decided " that by the ordinance of 1754 a sub-delegate was pro-

hibited from making a grant in consideration of services rendered, or to be ren-

dered ?" If he answers this, I have no objection that he be heard at large in

his own vindication, if the court deem it proper.

Mr. Buchanan. The gentleman stated the question he wished to propose

to the witness : we presented our objections to it ; but the court%decided that it

should be put. We bowed with all respect to the decision of the court. One
great question to be settled was whether the article published by Mr. Lawless
did, or did not, misrepresent the Opinion published by Judge Peck ? This
court decided that in order to ascertain the true state of the case, it was proper
Mr. Lawless should refer them to such parts of the Opinion as supported each
of his specifications of error.

This being the decision of the court, it follows, as a necessary consequence,,

that Mr. Lawless has a right to refer you to such parts of his argument in

Soulard's case, as he believes will shed light upon the Opinion of the Judge.
In this manner his argument on each point, the Opinion of the Judge on the

same point, and the specification of error deduced from this Opinion will be
presented before the court in a form so distinct and simple, that they will be
able to comprehend it at a single glance. He now asks that he may be per-

mitted to specify the parts of his argument to which the article signed " A
Citizen " referred. We conceive this to be manifestly proper, under the de-

cision which the court has already made.
Mr. Meredith. We have no objection to that. We thought the witness wish-

ed to use the answer of Judge Peck, in order to show the construction put, by
the Judge, upon his own Opinion, and in that way to show that, in some respects,

it agrees with the publication. The question we propose is a very simple one ;

that the witness shall refer to those parts of the Opinion which, at the time he

wrote the article signed "A Citizen," he supposed justified the first specification

of error in the Judge. The question is easily answered. He has only to refer to

the Opinion. We have no objection that he should go farther, and refer to his

own argument, oral, or printed : but we do object to all reference by the wit-

ness to the answer. If it be permitted, it will lead to interminable debate, not

only between the managers and the counsel for the respondent, but between
them and the witness.

The witness then went on to reply.

A. I refer to pages 66, 67, 68,69 and 70 of the Documents as printed for the

use of the Senate, (containing the Judge's Opinion.) I refer to the whole cur-

rent of reasoning in that part of the Opinion contained in these pages.

Q. Please to read the passages to which you refer. A mere reference to

pages will not enlighten the court.

The witness then read as follows :

—

" A view of the whole ordinance removes all doubt as to the general inten-

tion to sell, and not to give, the royal lands, except to the inhabitants oftowns, for

pasturage and commons, according to their wants, and to the Indians as men-
tioned in the laws 14 and 15, just recited, and except so far as the grants which
may be made to those who shall give information against persons occupying

lands without title, authorized by the 7th and 8th sections, may be considered

as in the nature of gifts.

" From this view of the ordinance the ambiguous meaning of the term merce-

ries, to be found in its preamble, produces no difficulty. The sense in which
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that term must be received, is to be determined by a view of the whole ordi-

nance ; it need not necessarily be interpreted to mean gifts ; but may as well

be interpreted to mean grants ; if, however, it necessarily imported gifts, effect

is sufficiently given to it in this sense, by the gifts to be made to the inhabitants

of towns for commons and pasturage, and to be made to the Indians as direct-

ed in the 14th and 15th laws before adverted to.

" If, then, this ordinance was to be made the basis upon which the right to

confirmation in this case should be determined, the claim could not be confirmed

on the ground that the concession was not made upon a sale for money, and at

the reasonable value ofthe land, but was made in consideration of public services—
a consideration unknown to the ordinance except in the case of an informer, as

authorized in the 7th and 8th sections, where lands are authorized to be ad-

judged in moderate quantities to those who shall give information of them as

being occupied without title. This is the only species of service for which this

ordinance authorizes a concession. This is the only case in which a sub-dele-

gate is made the judge of the value of services. He is not made the judge of

the value of services of the nature of those upon which the concession in,

question is alleged to have been issued."

I now go on to page 67.

Q. You read the whole of those passages to which you refer as justifying

the first specification in your article?

A. I refer to the whole of the pages I mentioned : but for brevity's sake, to

save the time of the court, I shall read only the passages I consider most ma-
terial.

The witness then read as follows :

—

u In examining this reasoning, if it be admitted that the concession of an in-

ferior officer is to be considered as prima facie authorized, this presumption,

like all others, can stand only so long as it shall remain unopposed by evidence
or presumptions of a higher nature. A presumption can weigh only so far as

it is calculated to induce belief; and so soon as it shall cease to do this, in con-

sequence ofthe existence of facts inconsistent with such belief, it ceases to make a
prima facie case ; ceases to furnish ground upon which a decision can rest. The
presumption which arises in favor of the validity of the acts of the supreme
authority, especially such as the enactment of regulations and the acknowledg-
ment ofthe authority of these for a series of years, is of a higher nature than

that which arises in favor ofthe legality of a single act, or even a series of acts,

such as concessions of land by the Lieutenant Governor; particularly when these

acts are to be subject to the approval and confirmation of that supreme authori-

ty which gave those laws that were to regulate the subject of concessions."
" It would appear that the policy apparent in O'Reilly's regulations did extend

itself to the province of Upper Louisiana. But it is a mistake to suppose that

a prohibition was necessary to deprive the Lieutenant Governor of the power
of making grants, and that, without a prohibition, his grant would be valid.

The reverse of this is true ; his grants are invalid unless authorized by an ex-

press authority from the king, either as derived through the Governor General
in the form of all laws, or otherwise. Can it be believed that there existed an

express authority which authorized this grant of 10,000 arpents without any
reference to settlement, cultivation, or property qualifications ? The view which

has been taken excludes such belief, and with it every presumption in favor of

the legality ofthe concession.
" But the evidence of the late Lieutenant Governor is introduced to prove

that, in Upper Louisiana, that officer was unrestricted as to quantity, though

the witness does not pretend that he had any authority, other than the law, to

make such concessions. The amount of his evidence is, that the law clothed

him, as Lieutenant Governor, with power to make concessions, and imposed

no limitation as to the extent of the grant. Does the witness mean to prove

that there existed any unwritten law, in virtue of which the officer mentioned,
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or any other officer of the crown, was authorized to make grants of the royal

domain? If he does, the evidence is untrue. It may be assumed, with certain-

ty, that no unwritten laic, no principle of the Spanish Constitution gives to any
officer of the crown the power to grant the royal lands ; and that such power,
to be legitimate, must be derived from some authority other than the constitution

of Spain" or any unwritten law, usage, or custom. An express written authority

was indispensably necessary to authorize the Lieutenant Governor of Upper
Louisiana to grant lands. The existence of such authority might be inferred

from circumstances, but its existence is indispensable to the validity of a srant.

Can it be inferred in this case, that there existed a written authority in the na-
ture of a law, or otherwise, in virtue of which the Lieutenant Governor of Up-
per Louisiana could grant lands, without regard to settlement, cultivation, the
means of the cultivator, or the extent of the grant ? It cannot, because the
general law, as well as the general policy of the Spanish government, as evinced
in all the regulations mentioned, is at war with such inference. If such au-
thority did exist, it being an exception to the general law and policy, must be
shown, and is not to be implied or presumed. The witness proves no such
authority ; he refers to none ; he alleges the existence of none, in such way as

to prove anything. If he intended to prove the meaning of the regulations, that

is not the subject of proof; these the court must construe for itself, Stc."

I also refer to the rest of pages 68, 69, and 70, as far as these words on
page 70:—"These discordant provisions of this act make it difficult to ascer-
tain its intention, as to the rule of decision which the court is to adopt."

Q. Are these all the parts of the Opinion on which you intend to rely, as to

the first specification in your article ?

A. They are all the passages I can now extract.

Q. And these, as you think, justify your assertion that Judge Peck decided
that the ordinance of 1754 prohibited a sub-delegate from making concessions of
land ?

A. Yes, as taken in connexion with the other matters I have referred to.

I considered him as deciding that that ordinance did, virtually, prohibit a
sub-delegate from making a concession of land: as deciding that the want of ex-
press power was tantamount to a prohibition. I refer also to that part of my
argument which refers to this point ; and also to the Judge's answer, which
shows that he admitted that sub-delegates did exist, in some shape, in Upper
Louisiana : and I refer to this admission as connected with the position he took

as to the form of the ordinance of 1754.

Q. Y"ou apply this reference to the first specification in your article ?

A. Yes. I also refer to pages 63, 73, 74, as proving that the Judge recog-
nized the existence of tbe sub-delegate function in Upper Louisiana.

[Here the witness read as follows :]

" Had the Lieutenant Governor of Upper Louisiana his appointment as snb-

delegate from the Viceroys or Presidents of the Audiencias ? or had he a sub-

delegation from one so appointed ? It has been proved on behalf of the peti-

tioners that he had not. The evidence of the late Lieutenant Governor of Up-
per Louisiana, to this point, is, that he and his predecessors acted as sub-dele-

gate, icithout any commission as such ; that he, and they, performed the func-

tions of that office in virtue oftheir commission as Lieutenant Governor, which
issued from the Governor General of Louisiana ; that the practice in other

parts of the province, in this respect, was the same as in Upper Louisiana ; in

all, the Lieutenant Governors were, ex officio, sub-delegates."

Q. You consider this as a recognition by the Judge of the existence of the

office of sub-delegate in Upper Louisiana ?

A. This, in connexion with the other passages I refer to.

[Here the witness farther read as follows :]

" The regulations which we have do not permit us to believe thai there ex-

isted others. Morales, in the preamble to those made by him
;
mentions those ol

17
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O'Reilly and of Gayoso in a manner which implies that these were all of which
he had any knowledge, and shows, that he was making regulations which were
to offer the only means by which lands were to be obtained . His language is,

' That all persons who wish to obtain lands may know in what manner they
ought to ask for them, and on what conditions lands can be granted or sold

;

that those who are in possession, without the necessary titles, may know the

steps they ought to take to come to an adjustment ; that the commandants, as

sub-delegates ofthe Intendancy, may be informed of what they ought to observe,'

&c. This preamble excludes the presumption that other laws existed, by which
titles could be obtained ; and the regulations themselves exclude all belief that

any law existed, under which a confirmation of the title in question could have
been claimed."

Here is a recognition of the office by the Judge himself, with a reference, too,

to the words of Morales.
I farther refer to what was before the Judge in the cause, and which forms

part of the appendix to the Judge's answer, viz. to part of the letter of Juan
Ventura Morales to Don Carlos Dehault Delassus, dated New Orleans, 26th
August, 1799, in the words following :

" I have seen the instructions which you, sir, (in the belief that, as Lieuten-
ant Governor of the establishments of the Illinois, the officers of the Royal
Treasury of the post of New Madrid, subject by order of the deceased Gov-
ernor, Don Manuel Gayoso de Lemos, to this command, (that of New Orleans)
must be subordinate to you,) have framed the government of the commandant
Don Roberto Mackay, in his quality of sub-delegate of the Intendancy, and of
the magazine keeper, Don Juan Lavellee, copies of which instructions you en-
closed to me in your official letter of the 30th of June last. No. 59.

" In answer, I must say, that, it being contrary to law that one sub-delegate

should transfer his powers to another, and it being opposed to the regularity

of business, that that should be certified upon report which is not pres-
ent, the instructions given by you cannot nor ought to have effect ; and the
more so, inasmuch as the sub-delegation of the Intendancy is local, and that

the magazine keeper cannot recognize, as his immediate chief, any other than
those who exercise the sub-delegation."

I also refer to the certificate of Gilberto Leonard and Manuel Armirez, in the
following words :

" We, Don Gilberto Leonard, Treasurer of the army, and Don Manuel Gon-
zalez Armirez, Ministers of the royal treasury ; and formerly accountant and
treasurer, ad interim, respectively, of the province of Louisiana, during the
Spanish Government, continuing our functions, until the entire conclusion of
the affairs of said departments ; do certify that, in pursuance of a decree of the
Senor lntendant General ad interim, the Senor Colonel Charles Dehault De-
lassus, formerly commandant of the Post ofNew Madrid, and Lieutenant Gov-
ernor of St. Louis of the Illinois, with the sub-delegation of the Royal Treasury
in both situations, (con la subdelegacion de Real hacienda in ambos destinos)
quitted the capital in the beginning of the year 1796."

I refer lastly to Morales' own regulations, where he styles himself " sub-
delegate," and addresses himself to the commandants as sub-delegates.

Q. You refer to part of the regulations of Morales ?

A. Yes, to the preamble—it may be seen in page 217 of White's Collec-

tion.

[Here the witness read as follows :]

" That the Commandants, as sub-delegates of the Intendancy, may be in-

formed of what they ought to observe," &c.

Q. These, then, are all the clauses of the Opinion to which you refer, to-

gether with the documents you have now mentioned, as going to justify you in

the 1st specification of error charged in your article ?
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A. Yes. I rely on hi* Opinion, on my argument, and en the other documents
I have now referred to.

Q. I understood you, yesterday, as statins; that you relied on the ordinance
of 1754, as a collateral argument ; and to have said that the Judge decided that

"to some extent" that ordinance was not in force. I ask you, now, whether
you did not strongly rely on that ordinance ? or whether your reliance on it was
of a light and transient kind ?

A. I relied on it as being important, and as very useful, to show that there

was a legal source, tangible and specific, to which might be traced the power
of the sub-delegate, which, it was admitted, did, by custom, exist in Upper
Louisiana. I contended that it was not rational to suppose that this power of
sub-delegate started up of itself, spontaneously, on the banks of the Mississippi,

and was at once recognized by the authorities existing there. That it was rea-

sonable, rather, to suppose, that it arose from some appointment, virtual, if not
express ; that it had its origin in some law. In looking round for laws that

might possibly contain some such enactment, I could find none, unless I went
up to the ordinance of 1754 ; on the 12th article of which I thought I found that

which I sought ; and I argued, that the article came into force in Upper Loui-
siana when that province was ceded to the crown of Spain. I insisted that Mo-
rales recognized some law for it ;—that it could not become law in Louisiana,

merely by his adoption ; but that it derived authority in virtue of the powers vest-

ed in him as Governor. And I am sorry to be obliged to state, that Judge Peck
fell into an error, as to the nature of the law, as to the period when it was en-

acted, and the number of articles it contained. In referring to it he repeated-

ly speaks of " the 8 1st article," whereas the law contains no more than 14 ar-

ticles. The Judge, in his Opinion, is guilty of a cardinal error, in the outset

of his reasoning on this ordinance, by confounding a law of 1754, with a law of
1786 ;—being an error of just 32 years in the date of the ordinance, and involv-

ing still greater differences as to the provisions which the law itself ordains.

He refers to this ordinance in the first paragraph of his Opinion ; and the ref-

erence is repeated in the next page. It is, I presume, hardly necessary to say,

that I never made, in the course of my argument, such an assumption as the
Judge there attributes to me.

Q. You say that the Judge committed an error, when, in quoting from the ordi-

nance of 1754 he stated the words quoted to be contained in " the 81st article of
the ordinance of the king of Spain." Let me ask you whether the ordinance of
1754 is not itself part of a larger body of regulations, on which it is engrafted,

being attached to the 81st article of this larger code ? In the book before me
it is said that No. 10 belongs to Article 81, which No. 10 is the ordinance of 1754.

[Here an explanation took place between the counsel for the respondent and the

managers, in which reference was made to several collections of Spanish Law,
in order to show how the Judge came to refer to " the 81st article " as he does
in his Opinion. But before any conclusion was come to, the inquiry was dropped,
as being a digression from the course of examination.]

Q. The question I put to you was, whether you relied on the ordinance of
1754 in a serious, or only in a light and transient, manner?
A. Seriously.

Q. You said that the Judge erred " to some extent " in his decision in relation

to the ordinance of 1754 : what was your meaning in that expression "to some
extent?" Had not the court decided that that ordinance was not in force in

Upper Louisiana ?

A. Certainly.

Q. To what " extent" then did he err ?

A. In keeping that ordinance wholly out of sight, even admitting that the law
was not then in force ; we relied on a positive usage and the absence of any
prohibition.

A. You considered, did you not, the ordinance of 1754, and its inapplicabil-
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ity to the case of Soulard, as not overruling the usage, but leaving it to stand
upon its own ground ?

A. Yes. I took that ground. I insisted that if there was no law to be got at,

the court must take the usage as authority, especially seeing it had been sanc-
tioned by the Governor General, and also by the Congress of the United States,

(as to a certain extent of land.)

Q. Your argument was, that the ordinance of 1754 did not prohibit such
grants as that to Soulard ?

A. Yes. I thought that the Judge considered the sub-delegate as virtually

prohibited from making such grants.

Q. That was not my question. You said that the ordinance of 1754 was the

source of the authority for these grants—if it was not, then the only result would
be that the usage must stand, until some prohibitory law was produced.
A. Yes ;

taking also into view, all that had been done to confirm the usage.

Q. You considered the authority of the officer called sub-delegate to make
concessions of land as standing, without any express authority, till some pro-

hibitory law appeared?

A. Certainly, putting the ordinance of 1754 out of the question.

Q. You considered, then, the decision of the Judge that the law was silent

as to the authority for these grants, as justifying you in asserting that the law
prohibited them ?

A. Yes ; I understood him to say that the operation of that regulation ex-

tended to sub-delegates everywhere ; and that it virtually prohibited the grant-

ing of such concessions in any part of the Spanish territories.

Q. You were not prepared to answer a question I put to you yesterday
;

perhaps on reflection you will answer it now. I asked you whether, at the time

Soulard's case was before the District Court of Missouri, there were not other

cases also pending in that court, which rested on services "to be rendered?"
A. I am not certain ; I think not.

Q. I wish to remind you of some claims of this description, in which you were
perhaps interested, or of which you may have had some knowledge.
A. There was, I remember, one claim which had reference to a distillery

;

and one which referred to digging in the mines : but I do not consider these

as resting on services "to be rendered."

Q. Were you not concerned in a case of Delassus for a league square of land?

A. I was.

Q. Was not that claim founded on a grant the consideration of which was,

that the grantee should supply the government with a certain quantity of lead

annually ?

A. The grant was coupled with no condition whatever. It was indeed to

enable the grantee to supply the Government with lead.

Q. Have you got a copy of the concession in that case ?

A. No. There is a transcript of it in this city. It was to enable the grantee

to get out a certain quantity of mineral, provided the land should be found to

contain any: but the grant was not to be forfeited, if it should turn out that

there was no lead there. It was a substantive contract.

Q. Was not the original contract that the grantee should supply the Govern-
ment with a certain quantity of lead every year ? and was not the grant of land

made in order to enable him to comply with his contract?

A. Yes, but it was an absolute grant : it was made to him as an act of special

favor, in consequence of a recommendation from the Governor General.

Q. Are you aware of the existence of a claim of John Smith T. as the rep-

resentative of St. Vrain ?

A. Yes ; but I am not acquainted with the particulars of the case : Mr. Benton
and Mr. Magenis were, I think, the counsel concerned.

Q. Was there not a claim of Chouteau, for 1281 arpents of land, then pend-
ing in that court ?
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A. I believe it was. I think it must have been.

Q. On what condition did the grant, referred to in that claim, rest ?

A. It was to enable the claimants to carry on a certain distillery which they

had established. They wanted some facilities, as to a supply of wood, and

matters of that kind ; and they prayed the Governor for a grant of land.

Q. Did not the petitioner represent this distillery as a great accommodation

to the public ?

A. Yes ; I think he did.

Q. Was not the service he was to render yet future?

A. Perhaps it might have been, in part.

Q. Were not these claims then pending ?

A. I think they were.

Q. Do you know anything of a claim of Clamorgan for 500,000 arpents of land?

A. Yes ; there was a special exception of it in the act of 1824.

Q. That was another claim. This is his claim for land to enable him to raise

hemp. Was not such a case before the court?

A. Perhaps it was. I am not certain. I will look at my docket. It was, I

think, the largest claim included within the law of 1824. [Here the witness

looked over a paper.] I do not sec it here. Perhaps it was pending : I cannot say.

Q. Your second specification of error in the Judge's Opinion is in these words:
" that a sub-delegate in Louisiana was not a sub-delegate as contemplated by
the above ordinance ;

" that is, by the ordinance of 1754?

A. Yes; and in support of this I refer to pages 63 and 73 of the documents.

Q. You considered, at one time, this assumption by the Judge as being sup-

ported by this clause of the Opinion, viz. "According to this evidence, the

Lieutenant Governor ofUpper Louisiana was not a sub-delegate within the in-

tention of the ordinance." Do you still rely on that clause?

A. I refer to what I have already specified, viz. pages 63, 73, 74, of the doc-
uments; to exhibits K and L in the appendix to the Judge's answer ; and to the

regulations of Morales.

Q. You considered the discussion by the court as establishing the proposition

that the Lieutenant Governor of Upper Louisiana was not a sub-delegate in the

view of the ordinance of 1754?
A. I considered the Judge as having said that the Lieutenant Governor was

not a sub-delegate in the meaning of that ordinance ; inasmuch as he decided
that that ordinance was not in force in Upper Louisiana.

Q. You did not understand the Judge as having inquired whether the Lieu-
tenant Governor was, or was not, a sub-delegate under the ordinance of 1754?
A. Yres ; I understood him as establishing the doctrine that the Lieutenant

Governor was not a sub-delegate, as under the ordinance of 1754 : though he
did admit him to be a sub-delegate in some sense, I could not well understand
what.

Q. You would not have considered the opinion as meeting and sustaining
your specification unless you had thrown it into this precise form?
A. Instead of giving the argument of Judge Peck, or his admissions that the

Lieutenant Governor was a sub-delegate in some sense, I merely stated that
he denied him to be a sub-delegate under the ordinance of 1754. I could not
spread out all his train of argument : it would not have been possible to do this

within the limits of a newspaper article. I concentrated what I had to say as
much as I could, and merely gave what I understood to be the Judge's conclu-
sions, viz. that a sub-delegate, to wit, a Lieutenant Governor, was not a sub-
delegate as contemplated by the ordinance of 1754.

Q. Your 3d specification of error in the Judge's Opinion is " that O'Reilly's
regulations, made in February, 1770, can be considered as demonstrative of
the extent of the granting power, either of the Governor General, or the sub-
delegates under the royal order of August 1770." Was the order of August,
1770, then known in Missouri?
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A. No. Its terms were referred to, as I thought, gratuitously. The Judge
referred to regulations of a date anterior to the order, in order to determine

what the order was, or would be.

Q. Were the contents of the order ofAugust, 1770, not known at the date of

jour publication?

A. No. They have been ascertained very recently—I understood they were
obtained by Judge Peck since the date of my article.

Q. From the language of your article, would it not be inferred, that the Judge
seemed to have supposed that the order of August, 1770, received something of

its character from the regulations made in February of the same year?

A. I said that Judge Peck was in error in referring to the regulations of

February in order to determine anything about the order of August following.

Q. You do not understand the bearing of my question. The order of August
was then unknown. My question is, whether it was or was not the impression

in Missouri that you were then in possession of all the Spanish orders and re-

gulations which governed the land claims in that State, and that there were not

some which had not yet come to light?

A. Yes; and that I thought was the error of the Judge.

Q. What I want to know is, whether the impression then existing in Mis-
souri was not, that the ordinance of August, 1770, would, when obtained, throw
light on the grantees' power, so as to countenance the claims to land in that

State ?

A. I do not know that such was the general impression—I wished, myself,

to see the order, and was very well pleased with it when I did.

Q. I wish you to state another fact. In your article, as published, were not

the words "February" and "August" in italics?

A. Yes. I thought that the error lay in referring to those dates; and placing

these words in Italics made that error the more striking.

Q. Was it not done with a view to attract the attention of the reader to the

absurdity of considering a regulation of prior date, made by an inferior officer,

as explanatory of an order of the king made on a subsequent day?

A. Certainly ; but I did not use such terms as you have now done—I said

nothing about any " absurdity."

Q. Please now to refer to that clause of the Judge's Opinion in which he is

guilty of this absurd error.

A. I repeat, that I was far from venturing on the use of such expressions.

—

I had not the least intention of using such terms. I never used the word "ab-
surd," or charged any part of the Opinion with " absurdity," (whatever my pri-

vate opinion may have been.) I refer the court to page 62, and to page 66,

together with the context.

[Here the witness read as follows :]

" We have the testimony of Morales, the Intendant, in the preamble to his

regulations, that the power to grant lands belonged to the civil and military

Government, after the order of the King of Spain, that is, in virtue of the order

of the 24th of August, 1770, the powers of the civil and military government

both centred in the Governor General. To him belonged the power to divide

and grant lands in virtue of this order."

[He then read from page 66 as follows :]

" The presumption, arising in favor of the authority of the Governor General

to make regulations for the distribution of the royal lands, is fortified by the

length of time during which grants were made in pursuance of those regulations,

and which, it is reasonable to believe, were made with the knowledge of the

Spanish Court ; and is further supported by the recital, contained in the pre-

amble to the regulations of Morales, that the power to grant lands belonged to

the civil and military government since the order of the king of 1770. What this

order was, what power, what discretion it vested in the Governor General in

making grants of the royal domain, and what restrictions it imposed, is left to be
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inferred (in the absence of the order) from the regulations themselves, and the

other acts of the Governor General under it."

" That the regulations of O'Reilly are of a date anterior to the order of the

king of 1770 does not appear to affect their authority. There would not, ne-

cessarily, be such a repugnancy between this order and those regulations as to

annul the latter. The subsequent sanction of these, and the presumption of

their being authorized, thence arising, must be considered sufficient to give

them the authority of law, whether the power to make them was comprised in

the general and extraordinary powers given to the Governor General, O'Reilly,

previous to the order of 1770, or not."

Q. Then it is the statement by Morales, that, subsequent to August, 1770, all

powers, both civil and military, centred in the Governor General,—and the

Judge's referring to this, and saying, (in connexion with that reference,) that

these grants continued down to 1798 or 9, in conformity to the regulations of

O'Reilly,—which you considered as justifying you in what you said?

A. I refer, again, to what I referred to before. 1 could refer to a fact stated

in the answer of the Judge, but I do not consider it my province to go farther.

Q. Your fifth specification is as follows :
" That the word merctdes, in the

ordinance of 1754, which, in the Spanish language, means gifts, can be narrow-
ed, by anything in that ordinance, or in any other law, to the idea of a grant to

an Indian, or a reward to an informer, and much less to a mere sale for money."
A. You have passed over the fourth specification.

Q. I thank you. I did not intend to pass it over. The fourth specification,

then, is in these words :
" That the royal order of August, 1770, (as recited or

referred to in the preamble to the regulations of Morales, of July, 1799,) related

exclusively to the Governor General." What part of the Opinion do you refer

to, as justifying this specification?

A. I refer to page 62 of the documents, and to the clause on that page which
I read a few minutes since.

[Here the witness read as follows :]

" We have the testimony of Morales, the Intendant, in the preamble to his

regulations, that the power to grant lands belonged to the civil and military

Government, after the order of the King of Spain, that is, in virtue of the order

of the 24th of August, 1770, the powers of the civil and military government
both centred in the Governor General. To him belonged the power to divide

and grant lands in virtue of this order."

I consider this position as erroneous ; and my fourth specification was intend-

ed to convey that idea. The error lay in this, that the Judge excluded the power
of the Lieutenant Governor, or sub-delegate, under the order of 1770, to make
inchoate concessions of land, and to originate a claim ; but made the Governor
General the exclusive source of title of any kind.

Q Was there any doubt on your mind that the power to grant the lands of
the king was in the Governor General?

A. No. I had no doubt of that fact.

Q. You thought, then, that there was power in the' sub-delegate to grant an
incipient title, and that the regulation of 1770 was cited by Morales as if it re-

lated to the granting of lands : and the error was, that Morales had said that

that order related alone to the Governor General?
A. Yes. That Morales understood the order differently from Judge Peck.
Q. You thought, then, that there was nothing in that order to exclude an in-

cipient power elsewhere?
A. I referred to it, to show, that the Judge confined the whole granting power

to the Governor General, and put the sub-delegate entirely out of view.

Q. Is this the whole of what you refer to?
A. No. I refer to the other passages I read.

Q. The fifth specification is in the following terms :
" That the word mercedes,

in the ordinance of 1754, which, in the Spanish language, means gifts, can be
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narrowed, by anything in that ordinance, or in any other law, to the idea of a
grant to an Indian, or a reward to an informer, and much less to a mere sale for

money." Did you understand the Judge to assume that the word " mercedes "

meant gifts only ?

A. No. That was my own proposition : the correctness of which I could

substantiate by an explanation given, by the Judge, in the other House of Con-
gress, of the philology of the word.

Q. Was this imputed to the Judge as his assumption?

—

A. No.
Q. The preamble ofyour specifications declares that the Judge seems to have

erred " in the following assumptions as well of fact as of doctrine," and then,

this specification follows, among the rest. I now ask you, whether the Judge
assumed that the word "mercedes" meant "gi/7s" only?
A. He supposed that it meant sometimes gifts, and sometimes grants; but,

by his construction, I thought he narrowed it down to a reward to an informer,

or a gift to an Indian.

Q. You escaped my question. I asked you whether Judge Peck said, in

his Opinion, that the word " mercedes " meant gifts only ?

A. No : He said that it meant gifts, or grants.

Q. The next point in this specification is, that Judge Peck assumed that

the word " mercedes" might be narrowed down to a grant to an Indian. Will
you refer to any part of the Opinion which supports this assertion ?

A. I refer to page 65 of the documents.
[Here the witness read as follows :]

"The 8th section of the ordinance directs, that 'a proper reward shall be
given to those who shall inform of lands, grounds, places, waters, and of uncul-
tivated and desert lands, and shall be allowed a moderate portion of those of
which they shall have informed as being occupied without title ; ' the 7th sec-
tion having authorized the sub-delegates to determine the quantity to be grant
ed for such service."

Q. I wish you to make your answers specific ; not to take the whole of
your specification together, but to refer to its several parts, and point out your
authority for saying that Judge Peck affirmed that the word " mercedes " could

be narrowed down to a gift to an Indian ?

A. I do not confine my reference merely to what I have read, but I read-

further, and take the whole together.

[Here the witness read on page 66, as follows :]

" A view of the wholeordinance removes all doubt as to the general intention

to sell, and not to give, the royal lands, except to the inhabitants of towns, for

pasturage and commons according to their wants, and to the Indians as men-
tioned in the laws 14 and 15, just recited, and except so far as the grants

which may be made to those who shall give information against persons occupy-
ing lands without title, authorized by the 7th and 8th sections, may be consid-

ered as in the nature of gifts.

" From this view of the ordinance the ambiguous meaning of the term merce-

des, to be found in its preamble, produces no difficulty. The sense in which
that term must be received, is to be determined by a view of the whole ordinance

;

it need not necessarily be interpreted to mean gifts ; but may as well be inter-

preted to mean grants ; if, however, it necessarily imported gifts, effect is suffi-

ciently given to it in this sense, by the gifts to be made to the inhabitants of

towns for commons and pasturage, and to be made to the Indians as directed in

the 14th and 15th laws before adverted to.

" If, then, this ordinance was to be made the basis upon which the right to con-

firmation in this case should be determined, the claim could not be confirmed

on the grounds that the concession was not made upon a sale for mo?ierj, and at

the reasonable value of the land, but was made in consideration of 'public servi-

ces—a consideration unknown to the ordinance, except in the case of an infor-

mer, as authorized in the 7th and 8th sections, where lands are authorized to
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be adjudged in moderate quantities to those who shall give information of them
as being occupied without title. This is the only species of service for which
this ordinance authorizes a concession. This is the only case in which a sub-
delegate is made the judge of the value of services. He is not made the judge
of the value of services of the nature of those upon which the concession in

question is alleged to have been issued."

Q. The only part of this quotation in which the Judge speaks of" mercedes "
as meaning gifts, is this sentence ;

" the sense in which that term must be re-
ceived is to be determined by a view of the whole ordinance. It need not ne-
cessarily be interpreted to mean gifts, but may as well be interpreted to mean
grants. If, however, it necessarily imported gifts, effect is sufficiently given
to it, in this sense, by the gifts to be made to the inhabitants of towns, for com-
mons, and pasturage, and to be made to the Indians, as directed in the 14th
and 15th laws before adverted to." Do you consider the Judge as having, in
this sentence, narrowed down the term mercedcs to " a gift to an Indian? "

A. I read further, and I repeat, that my reference is to the whole together.

Q. Here, where a gift to an Indian is intended, the language of the Judge
refers to the sense of mercedes, as translated to mean gifts. The other part,
that you quoted, refers to the idea of a reward. You say, then, that he nar-
rowed down the term to " a reward to an informer ?

"

A. What he says about a reward to an informer is in reference to this word
mercedes. In arguing the cause of Soulard, we contended, that mercedes is a
pregnant word ; that it means "gratuitous gifts, and bounteous rewards, made
by the king, for services conducing to the public good :

" that the force of this

term shed light over the whole law, and gave to it. a general and a generous
application ; but the Judge narrowed it down to " a gift to an Indian and a re-
ward to an informer."

Q. We wish the court to be better informed as to the meaning of this word
mercedes ; and I now ask, in what part of the ordinance of 1754 is this word
found ?

A. I will show. In the commencement of that ordinance, after the well-
known words " Experience having proved the inconveniences that arise to my
subjects of the kingdom of the Indies from the decree issued by royal order of
the 24th of November, 1735, &c." The king, having concluded the preamble
by the words " and my royal treasury also suffering, both in the amount of sales
of these lands, and in the consequent neglect of agriculture and tending of cat-
tle," goes on to say, " I have therefore resolved that in the mercedes, sales,

and compromises, of royal cultivated and uncultivated lands, &c." We con-
tended that these words did not belong to the preamble, but to the body of
the ordinance ; and with a view to show the force of the term, we referred

to the language of pre-existing laws, particularly to book IV, title 12, of the
Recopilacion de India, where the Governor General is allowed, indefinitely,

to make grants of lands for services rendered. This law is referred to in the
ordinance itself of 1754. If the court will examine the law referred to, they
will find that the granting power is indefinite.

Q. You say, then, that you relied on the force of the word mercedes not here
only, but also in Laws of the Indies, book IV. title 12?
A. No. The court was referred to the whole current of the Spanish laws.

We construed the word by its use in pre-existing laws, and hence inferred that

it covered such grants as that to Soulard.

Q. I wish you to apprehend my question distinctly, and to conform your an-
swer to it. Do you say that the place you have mentioned in the preamble to

the ordinance of 1754 is the only place where the word mercedes occurs in that

ordinance?

A. I do not know whether it occurs again or not. The translator of the or-

dinance renders the word mercedes "grants."—The word " grants" occurs
18
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frequently in the ordinance as translated ; but I do not know whether mcrccdes

is in the original in each of these places
;
probably not.

Q. The ordinance has the following words, " 1 have therefore resolved that

in the grants, sales, and compromises of royal cultivated and uncultivated lands,

now made, or which may hereafter be made, the provisions of the regulation

shall be faithfully observed and executed." Did you understand this clause

as referring to all the subsequent articles? Does article 1st contain the word

mercedes, and does it occur again in that ordinance?

A. I told you that I am not sure. It is often rendered " grants," and the

word "grants" occurs frequently. I considered the word mercedes to have a

dominant effect.

Q. You said that your argument looked back to all the pre-existing laws?

A. 1 thought that all the Spanish land laws in the transatlantic Spanish do-

minions might be looked to.

Q. Do you now refer to the argument on the demurrer?

—

A. Yes.

Q. You say that you referred to the other laws referred to in the ordinance

of 1754?

A. I think not :—I do net know.—The argument on the demurrer was only

by way of experiment :—no other lawyer would undertake it, as the subject

was entirely new; and I was urged to make the trial. But I was not, by any

means, as well satisfied with the argument on the demurrer, as with that on the

hearing of the cause.

Q. Do you know where the reference is to be found?

A. I will endeavor to find it. We were not restricted to the laws referred

to in the ordinance of 1754.—Morales refers to all the previous laws, I read

from the second article.
—" Nor shall severe strictness be used towards those

already in possession of Spaniards, or persons of other nations, and in regard

to all the requirements of laws 14, 15, 17, 18 and 19, title 12, lib. 4, of the

Recopilacion de Indias, shall be observed."

Q. What other article refers to the Spanish laws?

—

A. Article 4th.

Q. In your argument on the demurrer, were articles 2d and 4th before the

court? 1 mean in the MS. translation you have produced here?

A. I do not know. The MS. is in your hands, and it will speak for itself :

—

I referred to that MS.
Q. Did your printed argument refer to all the articles of the ordinance, as

being before the court?

A. I do not know indeed.

Q. The whole of what you referred to, as before the court, extends from

article 1st to article 5th, leaving out articles 2cl and 4lh :—was it not so?

A. It may have been.

Q. The argument could not have referred to these, as the articles were not

before the court :—could it ?

A. I do not know ; the case was argued more fully afterward.

Q. The parts of the Opinion you have referred to are those on which you rely,

as proving that the Judge narrowed down the word merccdis to a reward to an
informer. Did he not put his interpretation of that term on a specific article?

A. Certainly, as I understood him—he referred to some part of the ordinance

of 1754, in order to narrow down the meaning of the word.

Q. Does the word occur in the article he mentioned?

A. I do not know. What I considered his error was, that he narrowed down
the term to a gift to an Indian, or a reward to an informer

; and (with great

respect,) I do so still.

Q. The 8th section is in these words—[here the counsel read as follows :]

" A proper reward shall be given to those who shall inform oflands, grounds,
places, waters, and of uncultivated and desert lands, and shall be allowed a
moderate portion of those of which they shall have informed, as being occupied
without title. This shall also be included in the public notice which the sub-
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delegates to be appointed shall cause to be published in their respective districts."

—Did the Judge ground his restriction of the term on this article?

A. It may have been that :—I do not know exactly.

Q. Is it on the same clauses of the Opinion that you rely, as proving that he
narrowed down the term mereedes to " a mere sale for money? "

A. That part of the specification was a mere inference a fortiori :—if the

word could not, with propriety, be restricted to a gift to an Indian, or a reward
to an informer, still less would it be narrowed to a mere sale for money.

Q. I ask, what part of the Opinion is it, in which the Judge attempted to nar-

row the term to a " sale for money? "

A. He took the alternative ground that mereedes meant either gift or grant.

The term grant is familiarly used as applying to a sale, such a sale as is made
by the Spanish Government. I thought it an error to restrict the term to the

word grant, since grant may mean a mere sale for money. I argued, then, that

if it was improper to narrow it even to a grant, a fortiori it must be erroneous
to understand it as referring to a mere sale.

Q. Then it was because the Judge construed mereedes to mean grants, that

you thought him in error?

A. I thought that if the word was rendered grant, it might be pushed even to

signify a sale for money, which I viewed, afortiori, as an error.

Q. Your opinion was that the Judge made the discussion to turn upon the

force of the word mereedes?

A. I thought that he had that word in his eye, throughout.

Q. Were you not aware that holding up the Judge before the public as hav-

ing narrowed the word mereedes to a grant to an Indian, or a reward to an in-

former, had a tendency to expose him to the ridicule and contempt of the public,

as having made an absurd and ridiculous decision?

A. I had no such intention. I do not know what might have been the ten-

dency of such a representation ; that must be left to the views and feelings of

the, reader :—some might think such a decision absurd ; some might think it

ridiculous : I certainly thought it a great error. I did not think it could expose

him to contempt, as he entered into a long discussion on the subject, and seemed
anxious to place his views before the public.

Q. When asked whether you did not think your representation of the Judge's

decision calculated to expose him to public ridicule and contempt, you reply,

that you did not think it calculated to expose him to contempt: did you not con-

sider it calculated to expose him to ridicule ?

A. If I must give an answer on oath to that question, I say no; I was not

certainly aware that it would.

Q. Nor to the resentment of the land claimants?

A. No : not to the resentment of any one ; and no consequences would

result from the resentment of any man which would be dangerous to Judge Peck.

Q. Why not?

A. I knew the character of the people I was among : and I knew that the

language I used was not calculated to excite them to violence, if they had been

ever so ferocious.

Q. You say, then, that you were so aware of the character of the people of

Missouri, that you were sure such an error in the Judge would not expose him

to their resentment or ridicule ?

A. No. It might make them think his decision very erroneous, and perhaps

absurd. But such was not my intention; my article was a condensed abridge-

ment of my views of the Opinion. The Opinion itself was long, and no person

not equally familiar with the subjects it embraced, could have concentrated it

into such a small space. The article appeared eight days after the Opinion was

published, and I saw the Opinion then for the first time.

Q. You were aware that the Judge had decided that the ordinance of 1754

was not in force in Upper Louisiana?
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A. Yes. I so understood him.

Q. Were you not aware that this would operate to abate his errors before

the public?

A. It never occurred to me. The people in general knew, or thought, very

little about such a law. I do not suppose there was one out of the eighty cli-

ents I had, (supposing me to have had that number,) who had ever heard or

dreamt of such a thing as the Spanish ordinance of 1754.

Q. Talking of the ignorance of the people of Missouri, when was your argu-

ment published ?

A. In 1824.

Q. vVas it intended for the edification of the land claimants?

A. No: it was meant principally for the bar. A great part of the land claim-

ants there are, literally, not reading men. There are, indeed, a certain portion

who do read, and who wish to know the foundation on which their rights rest :

—but, to the most of the people, my mentioning, or not mentioning, that the

Judge had decided the ordinance of 1754 to be of no force in Upper Louisiana,

would be of no consequence whatever.

Q. Your argument was in 1824 :—did it not embrace all the articles of the

ordinance of 1754 then known in Louisiana?

A. I cannot say what may or may not have been known in Louisiana ; it in-

cluded all that we thought worth talking about in court, I believe.

Q. Did you not, then, know of other articles in that ordinance ?

A. Certainly ; but I did not put them all into my argument. I had the

MS. which Col. Benton put into my hands :—all the articles I think are there

but two.

Q. When was the argument holden on the demurrer ?

A. In November term, 1824.

Q. Was the cause still pending ?

A. Certainly ; it was as I have stated, a sort of experimental argument, to

break the ground. The subject was new, and none of the bar would venture to

touch it : even the District Attorney declined, alleging that he was not prepared.

The demurrer was afterwards withdrawn by consent, and we then went into the

argument of the cause on the merits.

Q. You thought, then, the omission of some of the articles of the ordinance a

matter of no consequence?
A. I referred to ottier errors.

Q. Your 6th specification is in the following words :
" that O'Reilly's

regulations were, in their terms, applicable, or were in fact, applied to, or pub-

lished in, Upper Louisiana."—I ask you, whether the question was ever

raised, whether O'Reilly's regulations had, or had not, been published in

Upper Louisiana ?

A. Certainly ; the question arose as to their being law in Upper Louisiana,

and they could not have been law if they were not published. I refer to pages
25 and 26 of my argument on the demurrer. The printed argument contains

the following passage:

—

<l But, supposing these regulations (particularly those ofMorales) to be either

laws, ordinances, or simply regulations having the force of law, we submit, that,

to show their applicability to Upper Louisiana, it must appear that they were
published or promulgated in that province. This has not been, nor can be done

;

for the proof exists to the contrary. We have proved, by witnesses of the first

respectability, that the regulations of Morales, so far from having been promul-
gated, were sent back by the Lieutenant Governor to Morales, with a remon-
strance and various written objections to their operation, and that the Intend-

ant never replied to those objections, or insisted on enforcing his regulations in

Upper Louisiana."

Q. Will you refer to any part of the Opinion where the Judge ever said that

those regulations had been published in Upper Louisiana ?

A. Yes. I refer to pages 67 and 68 of the documents.
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[Here the witness read as follows :]

"In examining this reasoning, if it be admitted that the concession of an in-

ferior officer is to be considered as prima facie authorized, this presumption, like

all others, can stand only so long as it shall remain unopposed by evidence or

presumptions of a higher nature. A presumption can weigh only so far as it is

calculated to induce belief; and so soon as it shall cease to do this, it ceases to

make a primafacie case ; ceases to furnish ground upon which a decision can
rest. The presumption which arises in favor of the validity of the acts of the su-

preme authority, especially such as the enactment of regulations and the ac-
knowledgment of the authority of these for a series ofyears, is of a higher nature
than that which arises in favor of the legality of a single act, or even a series

of acts, such as concessions of land by the Lieutenant Governor
;
particularly

when these acts are to be subject to the approval and confirmation of that su-
preme authority which gave those laws that were to regulate the subject of con-
cessions."

" It would appear that the policy apparent in O'Reilly's regulations did ex-
tend itself to the province of Upper Louisiana. But it is a mistake to suppose
that a prohibition was necessary to deprive the Lieutenant Governor of the pow-
er of making grants, and that, without a prohibition, his grant would be valid.

The reverse of this is true ; his grants are invalid unless authorized by an ex-
press authority from the king, either as derived through the Governor General
in the form of laws, or otherwise. Can it be believed that there existed an express
authority which authorized this grant of 10,000 arpents without any reference to

settlement, cultivation, or property qualifications ? The view which has been
taken excludes such belief, and with it every presumption in favor of the legality

of the concession.
" But the evidence of the late Lieutenant Governor is introduced to prove

that, in Upper Louisiana, that officer was unrestricted as to quantity, though
the witness does not pretend that he had any authority, other than the law, to

make concessions. The amount of this evidence is, that the law clothed him, as
Lieutenant Governor, with power to make concessions, and imposed no limita-

tion as to the extent of the grant. Does the witness mean to prove that there
existed any unwritten law, in virtue of which the officer mentioned, or any other
officer of the crown, was authorized to make grants of the royal domain ? If he
does, the evidence is untrue. It may be assumed with certainty, that no un-
tvritten laiv, no principle of the Spanish constitution, gives to any officer of the
crown the power to grant the royal lands ; and that such power, to be legitimate,

must be derived from some authority other than the constitution of Spain or any
unwritten law, usage, or custom. An express written authority was indispensa-
bly necessary to authorize the Lieutenant Governor of Upper Louisiana to

grant lands. The existence of such authority might be inferred from circum-
stances, but its existence is indispensable to the validity of a grant. Can it be
inferred, in this case, that there existed a written authority, in the nature of a
law or otherwise, in virtue of which the Lieutenant Governor of Upper Louisi-
ana could grant lands without regard to settlement, cultivation, the means ot

the cultivator, or the extent of the grant ? It cannot, because the general law,
as well as the general policy of the Spanish government, as evinced in all the
regulations mentioned, is at war with such inference. If such authority did ex-
ist, it being an exception to the general law and policy, must be shown, and is

not to be implied or presumed. The witness proves no such authority ; he re-

fers to none ; he alleges the existence of none, in such way as to prove any-
thing. If he intended to prove the meaning of the regulations, that is not the
subject of proof ; these the court must construe for itself."

I also refer to page 11, of the Answer, No. 2.

At this point of the cross-examination, the Court adjourned to Monday next.
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HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Feck.

Monday, December 27.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

The cross-examination of Luke E. Lawless was resumed.

Q. By Mr. Wirt. Is not this the original order of 1754, as contained in the

ordinance of 1786 ? please to compare it with the MS. translation in your hands,

and say whether it is not correct.

[Here a volume was banded to the witness.]

A. It appears to be.

Q. The word " mercedrs " occurs in the sentence immediately preceding

the 1st article, and it occurs in no other part of the ordinance.

A. If you have examined the ordinance, and cannot find the word anywhere

else, then I take it for granted that it is not anywhere else in the ordinance
;

but I will look. [Here the witness, having examined, said that he did not see

the word in any other part of the ordinance.]

Q. Is there any article in this ordinance which regulates the mode of making

gifts and gratuitous grants?

A. There is none which regulates that particularly ;—but the error of the

Judge consisted in confining himself to this ordinance, in order to narrow down
the meaning of the word, and in excluding himself from a reference to pre-exist-

ing laws. The whole code and context of law ought to have been consulted.

Q. In the argument on the demurrer, was any other code of law before the

court than the ordinance of 1754, with the regulations of O'Reilly, Gayoso and

Morales?
A, No.
Q. On what Spanish law did you rely in your second argument?

A. On Lib. IV. title Vl of the Recopilacion—and on all the laws, under that

head, which are in White's Collection, page 38.

Q. Is this the same text as that inserted in the Collection of Land Laws
printed by order of Congress?

A. Yes. I am not quite certain whether I referred to these laws in the sec-

ond argument in the case of Soulard, or in the argument of subsequent cases.

Q. Did you conceive the sentence of the ordinance which immediately pre-

cedes the first article, as a positive enactment, or as a mere recognition of the

purpose of the king?

A. As a recognition.

Q. Was the word " mercedes " shown to the court as existing in any other

part of the ordinance of 1754 but the preamble?

A. Not that I know of. The argument turned on the force of the word, as

it stood there.

Q. Was the word admitted at the bar to mean gifts?

A. I do not understand the question.

Q. I mean to ask, whether the counsel for the United States admitted that

the word mercedes meant gifts?

A. I cannot say, indeed, how Mr. Bates understood it.

Q. Was not the interpretation of that word controverted?

A. Yes. I think the Attorney for the United States labored to show that the

sense in which the Judge has since interpreted it was the true meaning.

Q. Was not your interpretation of the word contested by him?

A. It is very possible :—it may have been :—I think he did contest it :—but

I cannot charge my memory on the subject.—I did not consider what he said

as deserving of great attention, as he did not profess himself acquainted with

the Spanish language.
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Q. The word was understood by the court to mean grants,—as it has been
translated?

A. Yes, certainly.

Q. Yrou said, I think, in the course of the present examination, that the

Judge referred, in his Opinion, to the 81st article of the ordinance of 1754,

whereas that ordinance contains but 14. Will you read to the court the title

of that book you now have in your hand?
[The witness read the title in Spanish.]

Q. Please to read it as translated.

A. " Royal Ordinance."

Q. What is the 81st article of that work?
A. It treats of the power of the Intendant.

Q. Does, or does not, that 81st article adopt the ordinance of 1754 as a part

of itself?

A Certainly. The ordinance of 1754 is No. 10 of the appendix to the 81st

article.

Q. Does not the article adopt that ordinance ?

—

A. Yes.

Q. What is the caption ? or what words are at the head of the ordinance,*

as it there appears ?

A. " Belongs to the 81st article."

Q. Were not the regulations of Morales before the court ?

—

A. Y^es.

Q. Does not Morales refer to, and cite, the 81st article of the ordinance ?

A. He refers to it. I refer, on this subject, to the following passage, (in

page 60) of the Judge's Opinion :

—

" It is contended on behalf of the petitioners, that the 81st article of the or-

dinance of the King of Spain became in force in Louisiana immediately on the

ratification of the treaty of Fontainbleau, of the 3d of November, 1762 ; or, at

all events, on the occupation of Louisiana by Spain in 1769, under that treaty."

It will be manifest from article 81st, that it was passed in 1786 ; and I held
that the reference to that article as coming into force in 1762 was an erroneous
reference.

Q. You say that the regulations of Morales were before the court : and
this is the preamble to those regulations—" Wishing to perform this important
charge, not only according to the 81s/ article of the ordinance of the Intendants
of New Spain, of the regulations of the year 1754, cited in the said article, and
the laws respecting it, but also with regard to local circumstances, and those
which may, without injury to the interests of the king, contribute to the encour-
agement, and to the greatest good of his subjects, already established, or who
may establish themselves, in this part of his possessions :

"—Morales, there-

fore, refers to article 81st, as citing and adopting the ordinance of 1754 : now
please to look at your manuscript, and see if that ordinance is not headed " 8 1st

article ?
"

[Here the witness examined the manuscript.]

A. This proves more than I expected to be able to show. It is the very
identical article of 1786. When questioned on this subject before, I felt and
expressed some doubt, whether in my argument on the demurrer, I pointed the

attention of the Judge to this article of 1786. I find, now, that I did.

Q. There is no doubt of it. But what I ask is, whether the first object

that strikes the eye, at that part of the manuscript, is not the words u 81st arti-

cle" and whether it does not refer to the ordinance of 1754 ?

A. Certainly.

Q. What is the caption to the ordinance of 1754, as it stands there ?

A. "No. 10 corresponds to article 81st."

Q. Had not the Judge before him, on the argument of the cause, the whole
of the article of 1754 ?

A. I believe he had.

Q. Was not that copy obtained from the Department of State ? and did it

not contain the translation, made by order of government ?
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A. I believe so.

Q. That copy being before the Judge, you, nevertheless, suppose him, in

referring to " the 81st article," to mean the 81st article of the ordinance of 1754,

in ignorance that that ordinance contained but 14 articles ?

A. I supposed the Judge's error to lie in confounding two laws that were dis-

tinct from each other. By the letter of the Kinj; of Spain in 1798 (subsequent

to the date of the concession to Soulard, which was in 1796) the ordinance of

1786 is enforced in Louisiana generally. I contended that the Judge, in de-

termining the validity of that concession, might not look to an ordinance which
did not come into force till 1798. He appeared to me to err, from confound-

ing ordinances which were wholly distinct.

Q. You said, however, that the Judge committed an error, and showed a

want of acquaintance with the subject on which he was adjudicating, since he

referred to the 81st article of an ordinance which contained only 14.

A. He does distinctly make that reference in so many words.
[Here Mr. Buchanan interfered, on behalf of the managers, and observed,

that the error to which the present inquiry related was not one of those men-
tioned by Mr. Lawless in the article signed " A Citizen." These questions,

therefore, seemed to be irrelevant.

Mr. Wirt admitted that this was not one of the errors charged in the article
;

but insisted that the questions were relevant, inasmuch as the witness had made
this charge of error openly, before this court, in the course of his examination

on Friday last, and his words had been taken down by the Stenographer who
is preparing a report of the trial.

The witness said that he considered the error as important in its bearings,

and he did not retract the charge.]

Q. As you now have the whole of the ordinance of 1754 before you, in the

original, I ask you whether the manuscript translation produced by you before

the court contained the whole of the articles of that ordinance ?

A. I think not. It contains, I believe, all but one or two.

Q. Please to read the numbers of the several articles in that manuscript.

A. I will first read the title, which will show what this manuscript purports

to be. [The witness here read as follows :]

" Extract from a book entitled ' Royal Ordinances for the Establishment of

the Military and Provincial Intendants of the Kingdom of New Spain,' publish-

ed by order of his Catholic Majesty at Madrid, in the year 1786."

Q. Which is the 1st article of the ordinance of 1754 there given ? Article

No. 1, is it ?

A. There is no description of the article.

Q. Are not the articles numbered there ? Please to read the numbers in

order.

A. Article No. 1 : No. 5 : No. 9 : No. 10 : No. 11 : No. 12.

Q. You have mentioned six articles. How many does the ordinance con-

tain ?

A. It contains, as I have already said, 14 articles.

Q. We will now proceed to the specification on which we were engaged
when the examination broke off yesterday. It was the sixth, and is in the fol-

lowing words :
" That O'Reilly's regulations were, in their terms, applicable,

or were in fact applied to, or published in, Upper Louisiana." To what part

of the Opinion do you refer, in support of this charge of error ?

A. I refer to pages 66, 67 and 68 of the documents, and pages 25 and 26 of

my printed argument.

Q. Was there, or was there not, evidence before the court, going to prove

that O'Reilly's regulations were made as well for Upper as for Lower Louisiana?

A. I did not consider that there was any.

Q. Who was the principal witness adduced by you to prove the practice of

former Lieutenant Governors, as to the granting of land?
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«#„ Carlos Dehault Delassus, the former Lieulenant Governor.
Q. Now please to turn to page 41 of the documents, and see whether in the

printed deposition of that witness, there is not the following sentence : " The
regulations of O'Reilly, Gayoso and Morales were for the government of Upper
Louisiana, and were delivered to the Commissioners of New Orleans?"

A. It appears so ; but I consider such an assertion as very singular, because
the whole evidence of Delassus goes to show the fact that those regulations
never were in force in Upper Louisiana.

Q. By the Court. " Does the book giving copies of a part of the articles,

contain all which related to the questions in Soulard's case?"
A. No : not all ; because it was contended that the previous laws, referred

to in that ordinance, also related to the case. But it contained all the articles

of the ordinance of 1754 which were thought necessary by Soulard's counsel.

Q. Did the court think so? Or does not the court, in its comments on that
ordinance, refer to other articles besides those which you produced?

A. I understand the court, in its commentary, as taking a view of the whole
ordinance.

The Hon. Mr. Woodbury, a member of the court (who had proposed the
last question presented by the court) said he would modify it so us to make
it more explicit. Having been modified, it was put to the witness by the Pre-
sident of the Senate in the following words:

—

" Does the book giving copies of a part of the articles, contain all the articles

which related to the questions in Soulard's case, in the opinion of his counsel?"
A. Yes.

Q. I again ask, did it contain all the articles of that ordinance which were
necessary, in the opinion of the court?

A. I cannot say : I believe the court looked through the whole ordinance.

Q. By Mr. Buchanan. Did that manuscript contain all of the ordinance of
1754 which you had in Missouri at the time you argued the demurrer?
A. Yes.
Q. By Mr. Wirt. Was not that mannscript, according to its very title, ex-

tracted from the book which is now under your hand ?

A Yes.

Q. The regulations of O'Reilly having been stated to refer to Upper Loui-
siana, was there any evidence before the court showing an authority from the
King of Spain to alter the regulations of O'Reilly? I mean, as existing at the

time of the grant to Soulard?

A. The only regulations spoken of before the court were those of O'Reilly,

Gayoso, and Morales.
Q. Those of Gayoso were subsequent to the grant. The regulations of

O'Reilly alone, therefore, could then be in force. Were any other regulations

shown ?

A. None ; but we contended that the regulations of O'Reilly were not in

force in Upper Louisiana.

Q. The seventh specification of error made in your article is in these words:
tl That the regulations of O'Reilly have any bearing on the grant to Antoine

Soulard, or that such a grant was contemplated by them." On what part of the

Opinion do you rely to show that the Judge made this assumption?

A. I refer to page 67, together with the context generally. [The witness

here read as follows:]
" From what has been said, it appears that the regulations of O'Reilly, of

Gayoso, and of Morales, are the only laivs which regulated the distribution of

lands in Louisiana, under the Spanish government. Was the concession, in

this case, authorized by these laws? It is not pretended that it was ;
and that

it was not, is unquestionable. But it is insisted, for the petitioners, that the

regulations of O'Reilly did not extend to Upper Louisiana ; and that those of

Gayoso and Morales, being of a date subsequent to the concession, ought not

19
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to affect it ; that, if the regulations did not authorize this concession, they did

not prohibit it ; and that, as it is not prohibited, a presumption arises in favor

of its legality ; that this presumption sustains the validity of the concession, and

is sufficient to authorize its confirmation by this court."

[He also read from page 68 the following words:] " The regulations of O'Reil-

ly were made for the entire province." [He read further as follows :]

" It would appear that the policy apparent in O'Reilly's regulations did ex-

tend itself to the province of Upper Louisiana. But it is a mistake to suppose

that a prohibition was necessary to deprive the Lieutenant Governor of the

power of making giants, and that, without a prohibition, his grant would be valid. ,T

I also refer, (if I am allowed so to do,) to the Judge's answer, page 26.

Mr. Wirt said he did not consider a reference to the Judge's answer as strict-

ly regular ; but he had no other objection to the witness's referring to anything

Judge Peck said.

Q. Your 8th specification is in these words :
" That the limitation to a square

league of grants to new settlers in Opelousas, Attakapas and Natchitoches (in

8th article of O'Reilly's regulations) pj'o/u'Ws a larger grant in Upper Louisiana."

To what part of the Opinion of the Judge do you refer, as justifying you in

charging upon him this assumption?

A. I refer to pages 67 and 68, as on the last question ; also to page 27 of

Judge Peck's Answer ; and also, to another very important fact, viz. that the

Judge has since admitted this to be an error, and retracted it, in his Opinion,

or Argument, in support of his decree (pronounced at the last session of his

court under the act of 1824,) in the case of Chouteau's Heirs vs. the United
States. The Argument, or Opinion, in that case, was published in the Missouri

Republican of the 2d and 9th February last.—Perhaps those publications and

newspapers which I here offer will be admitted ; if not, I wish that Mr. Ed-
ward Charless, the editor and printer, now in court, may be called to prove them.

Mr. Storrs, on behalf of the managers, said that that inquiry had better be

deferred.

Q. The ninth specification is as follows :
" That the regulations of the Gov-

ernor General Gayoso, dated 9th of September, 1797, entitled ' Instructions to

be observed for the admission of new settlers,' prohibit, in future, a grant for

services, or have the effect of annulling that to Antoine Soulard, which was made
in 1796, and not located or surveyed until February, 1804."—Was it not con-

tended by the counsel for Soulard that, as his concession took place prior to the

regulations of Gayoso and Morales, those regulations could not react, so as to

annul the grant?

A. Certainly. We insisted that subsequent regulations could not annul an
existing grant by which a vested right had been created : and we also took the

ground that those subsequent regulations had respect to new settlers only.

Q. Your argument was, as I understand it, that the regulations of Gayoso did

not annul the grant to Soulard, and could not act on an existing interest, or an
existing grant, or on a vested interest under it. Was it, then, because you think

that the Judge gave to those regulations a retrospective operation, that he was
in error?

A. I have answered already.

Q. I will endeavor to be explicit. The Judge reasons thus : The regulations

of Gayoso and Morales called upon all persons, having incomplete grants, to

exhibit their titles ; and they stated, that certain acts were necessary, in order

to complete those titles ; which acts Soulard had not performed. The publica-

tions of these orders gave warning to those claimants, that, if they did not per-

form such acts, their grants would be considered null and void. The Judge
based his Opinion, in the case of Soulard, on the omission to perform these
acts. Did he not?

A. The Judge considers the regulations of Gayoso as requiring something to

be done by a grantee, and that the omission of this, on the part of Soulard, for-
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feited the concession he had received ; but we contended, that the regulations
did not apply to such settlers as Soulard, but only to new settlers ; and that
even if they did apply to him, they did not require him to perform those acts,
because they had no retrospective operation.

Q. The Judge then said that Soulard's grant must have been forfeited, accord-
ing to these regulations, because Soulard had omitted to do what the regulations
required ?

A. Yes : but we denied that the regulations applied to such grantees.

Q. To what part of the Opinion do you refer, on this specification?

A. To page 72.
" The 14th section of Gayoso's regulations operates directly upon the present

claim ; it declares, that ' the new settler to whom lands have been granted shall

lose them without recovery, if, in the term of one year, he shall not begin to

establish himself upon them, or if, in the third year, he shall not have put under
labor ten arpents in every hundred.'

" So, likewise, does the 4th section of the regulations of Morales, which de-
clares, that ' the new settlers who have obtained lands shall be equally obliged
to clear and put in cultivation, in the precise time of three years, all the front of
their concessions, or the depth of at least two arpents, on penalty of havino- the
lands granted remitted to the domain, if this condition is not complied with.' "

I also refer to the answer of the Judge, page 27.

Q. Your tenth specification is in these words : " That the complete titles

made by Gayoso are not to be referred to as affording the construction made by
Gayoso himself of his own regulations." On the trial of Soulard, were not these
complete titles brought in evidence, in order to prove the position you held?

and were they not objected to by the District Attorney? and was not that objec-

tion overruled by the court?

A. They were offered, in order to show the construction which Gayoso him-
self had put upon his own regulations ; and they were objected to by the Dis-
trict Attorney ; but the objection, I think, was overruled by the court.

Q. Now please to turn to page 48, where you will find the following words :

" To which said depositions, the defendants, by their attorney, except, and
tender their bill of exceptions in the words and figures following, to wit : Be it

remembered, that, at the trial of this cause, the petitioners produced, as a wit-

ness for them, Don Charles Dehault Delassus. the last Spanish Lieutenant

Governor of Upper Louisiana, who, among other things, deposed, that confirma-

tions had been had of concessions granted by him as Lieutenant Governor, and

by his predecessor, Don Zenon Trudeau ; to the receiving of which as evidence

the District Attorney objected, alleging that the confirmation of all concessions

of land under the Spanish authority must be matter of record, and is not sus-

ceptible of oral proof ; which objection was overruled by the court, and receiv-

ed said evidence for the purpose of showing the practice of the Lieutenant Gov-
ernor to make concessions, and the recognition on the part of their superiors,

of their power to make such concessions ; to which decision of the court, the

District Attorney excepts."

A. I have looked at that page, and find no objection of the District Attorney

to the production of these complete titles on record.

Q. Were not complete titles, then, made by Gayoso, received by the court?

A. They were, and they are on record. I refer on this head to the Opinion,

page 73 :

—

"But complete titles have been produced, to show, that, in some instances,

the regulations have not been conformed to by the Governor General, and by
the Intendant, in confirmations made by them ; and it is thence insisted, that

they were not in force in the province of Upper Louisiana, or, that ifthey were

in force there, they were only intended to provide for grants to emigrants and

new settlers, and were not intended to provide for grants to the inhabitants

generally ; and that some law must be presumed, which authorized grants of
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land to the inhabitants generally, in pursuance of which the confirmations men-

tioned were made. In answer to this, it may be observed, in addition to what

has been before said relative to this subject, that the regulations of Gayoso

refer, by express words, to the province of Upper Louisiana, by the name of

Illinois, the name by which it was then known ; and that the regulations of

Morales are general, and are indubitably intended to extend to every part of

the province. This is equally the intention of each set of the regulations which

have been mentioned. The regulations which we have do not permit us to be-

lieve that there existed others. Morales, in the preamble to those made by him,

mentions those of O'Reilly and of Gayoso in a manner which implies that these

were all of which he had any knowledge, and shows, that he was making regu-

lations which were to offer the oidy means by which lands icere to be obtained.

His language is, ' That all persons who wish to obtain lands may know in what

manner they ought to ask for them, and on what conditions lands can be granted

or sold ; that those who are in possession, without the necessary titles, rtiay

know the steps they ought to take to come to an adjustment ; that the com-
mandants, as sub-delegates of the Intendancy, may be informed of what they

ought to observe,' &c. This preamble excludes the presumption that other

laws existed, by which titles could be obtained ; and the regulations themselves

exclude all belief that any law existed under which a confirmation of the title

in question could have been claimed.
" That the Governor General, who exercised a legislative power generally,

and particularly for the distribution oflands, should feel himself authorized to dis-

pense with the observance of any of the provisions of his own laws, is not strange.

Such a dispensing power is incident to the legislative department of every

Government. Legislation implies discretion in respect of the rules which are

to be prescribed. The Governor General, with whom it was to exercise the

power to make the law, could change it, or could dispense with its observance,

either on his part, or on the part of the claimant ; and it is probable, that in-

stances of the exercise of this dispensing power were not rare. That he should

have been influenced by the particular circumstances of any case not within

the law, or even by personal considerations of regard, in making grants, not

provided for by his own laws, is a presumption more to be relied upon than that

which is contended for on the part of the petitioners."

Q. You think, then, that the court having admitted that these confirmations

by Gayoso did raise a presumption in favor of the claim, but that this was over-

ruled by the stronger presumption created by the words of the regulations them-
selves, justified you in making the charge of error in your tenth specification?

A. Yes. He allowed the presumption, but overruled it. On this article,

also, I refer to the Opinion of Judge Peck delivered by him in the case of the

heirs of Chouteau against the United States ; in which he admitted that this

was an error, and retracted it. This Opinion is not in evidence ; but it can be
produced before this court.

Mr. Buchanan said that this must be deferred for the present.

Mr. Wirt requested that the answer of the witness might be taken down.
Q. In your eleventh specification you attribute to the Judge this assumption,

" That although the regulations of Morales were not promulgated as law in

Upper Louisiana, the grantee in the principal case was bound by them, inas-

much as he had notice, or must be presumed, from the official station which he
held, to have had notice, of their terms." Your assumption is, that the regula-
tions of Morales were not promulgated in Upper Louisiana. Now as to the
fact. Please to refer to page 45, exhibit G, which is in the following words :

" For the government of that sub-delegation, and knowledge of the inhabitants
of that district, and others concerned in the re-partition of grant to land and
soil, I transmit to your hands six copies of the regulations I have made, and
which are to be observed until his majesty decide otherwise. They are to be
published in the ordinary mode in which general orders of his majesty concern-
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ing the public welfare are done ; and of which your worship will give me the

corresponding notice.

"God preserve your worship many years.

" Juan Ventura Morales.
" Sor. Commandante of St. Louis, Illinois.

Neiv Orleans, July nth, 1799."

Morales, here, directs the publication of his regulations in the ordinary mode.

Was (here any evidence before the court to show what that ordinary mode was?

A. Mr. Delassus proved that no promulgation of the order had taken place.

Q. That is not what I ask. I ask you whether there was any proof before

the court, to show what was the ordinary mode of publication?

A. I do not recollect ; but refer to the evidence of Delassus that there was
no promulgation ol these orders. So far was he from sending them to the posts,

that he returned them to Morales, with his objections. I have a note, written

by Mr. Delassus on the subject, and which has the indorsement of Judge Peck
himself.

Q. Please to look at page 47, where you will find the following :

" Maria P. Leduc deposed that, in February or March, 1800, he copied the

French part of the regulations of Morales, and pasted them on a board, and set

them on a fence in front of the Lieutenant Governor's house, where they re-

mained about eight days, until they were washed away by the rain. Has some-

times seen publications made through the street by beat of drum, particularly

the proclamation of Casa Calvo and Salcedo, and also regulations made by the

Lieutenant Governor for the government—he remembers no other instance.

He arrived at St. Louis in 1799 ; witness was private secretary to Lieutenant

Governor Delassus."
Here is one witness as to the mode ; was there any other evidence as to that

point ?

A. I remember none ; but here is nothing about a drum being beaten, (if

that circumstance is of any importance.)

Q. Please to refer to page 50, where I find the following words :

" Ste. Genevieve, November 15th, 1800.

" Seeing the above petition—Let it be forwarded to the Lieutenant Governor,

to order, on the same observing that the petitioner possesses the requisite qual-

ifications to comply and fulfil his demands.
" Francois Valle.

" In consequence of the above decree, leave is given to the petitioner to es-

tablish himselfprovisionally, under the condition and charge, on his part, to de-

mand his concession to his Lordship, the Intendant, according to the provisions

of the regulations.
" Charles Dehault Delassus.

" Copy conformable to the original delivered to M. Jean Bte. Janis.

" Frans. Valle."

Here you see that Mr. Delassus gives leave to a settler to establish himself

"according to the provisions of the regulations.''''

A. Certainly, I see that : but what regulations ? Gayoso had made regula-

tions as well as Morales. The name of Morales is not referred to.

Q. Do Cayoso's regulations refer to new settlers ?

—

A. Yes.

Q. Was Francois Valle a new settler?

—

A. It appears so.

Q. Was Baptiste Janis a new settler?

—

A. He may have been.

Q. Please turn to page 49, Exhibit O, where I find the following petition :

" To Don Francis Valle, captain of militia, and commandant civil and mil-

itary of the post of Ste. Genevieve : John Baptiste Janis has the honor to rep-

resent, that he resides as an inhabitant of Ste. Genevieve since a great length

of time -, that he has not yet demanded any grant to land, but being desirous

to participate with the other inhabitants of this post, to the benefit of his majesty,
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he hopes of your justice that you will be pleased to grant him a concession for

him, his heirs and assigns, to a certain tract of land situate in the district of

Ste. Genevieve, bounded southerly by the river establishment, westwardly by
lands of M. Baptiste Valle ; eastwardly by lands of M. Francis Moreau ; and

northwardly by the domain of his majesty. The said tract being about 12 ar-

pents fronting the said river, by 20 arpents in the rear, which would form a su-

perficies of about 250 arpents, said land not being as yet granted to anybody.

The petitioner being the head of a numerous family, owner of slaves, and large

quantity of cattle, hopes that you will find him worthy of this favor. In so do-

ing your petitioner will ever pray.
" Baptiste Jams.

"Ste. Genevieve, November 10//i, 1800."

Do you consider this as no recognition of the Intcndant and his regulations?

A. No. The regulations were sent back to Morales by the Lieutenant
Governor, with his objections.

Q. Refer to page 53. There is the certificate of Soulard in the following

words :

" Don Anthony Soulard, Surveyor Particular of all the establishments of

Upper Louisiana. At the request of the interested, and in conformity to the

16th article of the instructions of the Intendant, I certify, to all whom it may
concern, that the above plat and certificate of survey are in all their parts con-

formable to the originals, made under date of the 8th of March, 1799 ; and to

the record of the said plat, remaining in the office under my charge.
" AntOx\io Soulard.

"St. Louis, Jime nth, 1.802."

This certificate refers to the 16th article of the regulations of Morales ?

JL. It does ; but I do not consider this as at all availing against the fact

that those regulations were never published.

Q. Mr. Delassus, in his testimony, says only " that he doesjnot remember
to have caused those regulations to be published ?

"

A. He says this ; but he says much more. I read from his testimony as

follows :

" That he received six copies of the regulations of Morales, officially trans-

mitted to him, as announced by the letter already referred to, upon the margin
of which letter he noted, in Spanish, that the letter was answered, and that the

regulations were not to be complied with until further orders. That he did an-

swer the letter of Morales, as noted in the margin thereof, and accompanied his

answer with objections, a rough draft of which is herewith presented, marked
(M.) That he knows that Morales received the letter and objections ; at least,

that Morales made other communications to witness in answer to those made
by him, at the same time and through the same medium. That, as Lieutenant
Governor, he had a right to suspend the execution of any order, which, to him,

appeared prejudicial to the interest of the king or people, until fresh instructions.

That he received, afterwards, other letters and communications from Morales,
referrible to the department of sub-delegate, and that he never mentioned the

subject of those regulations. That he does not remember to have caused those

regulations to be published. That he gave no orders to his inferiors relative to

the regulations of Morales, because he did not intend to obey them himself, and
had remonstrated against them. His acts in relation to the granting of lands,

since the regulations of Morales, were approved, because he received the letter

of approbation from the Marquis Casa Calvo, of the 30th May, 1805, marked
(N.) heretofore offered ; and because he thinks his acts or grants were con-

firmed ; and because, if his acts had not been approved, he would have been in-

formed thereof. That he is not certain whether any concession made by him
was confirmed. He received from Morales answers to all his communications,
except that objecting to the regulations. The practice in relation to the con-
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cessions of land in Upper Louisiana was, to return the proces verbal, and plat

and concession, to the party ; and the Governor below had no other means
of knowing to whom lands had been conceded. Witness says he recollects one
instance of receiving a note from the Governor below, or from the Intendant,

either when he Was Governor here or at New Madrid, desiring to know wheth-

er a certain person, to whom he, witness, had made a concession, had the re-

quisite qualifications. Says he did not consider the regulations of Morales as

obligatory upon him, but that, if aijy person had made application to him for a
grant, he would have made it as though the regulations had not been made.
He says, the regulations were not binding on him, because of the reasons men-
tioned in the objections heretofore offered in evidence. He has seen several ordi-

nances of the King of Spain in relation to the granting of lands, but he does not

recollect the date of them. The regulations of O'Reilly were so old that they

were not regarded ; those which governed witness were those made by Caron-
delet. When he went to New Madrid to command, he found the regulations

of Carondelet ; he left them there when he came here to command. They had
authority only in Upper Louisiana. Those regulations authorized the granting

of lands according to the number of family and means, and according to the

object in view in granting. He consulted no ordinances of the king for his

duties—but the orders and instructions of the Governor ; which were authori-

tative to him. He was likewise governed by the usage and customs of his pre-

decessors."

Q. Among the exhibits, page 53, I find the following :

" Don Juan Ventura Morales, Contador principal of the Royal Armies, In-

tendant pro tem. of the royal finances of the provinces of Louisiana and West-
ern Florida, Superintendent, Sub-delegate, Judge of arrivals, of lands, and
royal soil :

" Whereas Hon Anthony Soulard, in the name of Don James Delassus de
St. Vrain, Captain of the militia of St. Louis of Illinois, appeared before this

tribunal, and represented that said St. Vrain had obtained from the Lieu-
tenant Governor of those countries a concession of 800 arpents of land, by de-

cree of the 6th December, 1798, and situate on the river Mississippi, in the

aforesaid district of St. Louis, about eleven miles northwardly from the town,

bounded on the north side by lands of Louis Brazeux and vacant lands ; on
the south side, by lands of John Graham and vacant lands ; and eastwardly

by vacant lands ; and soliciting that the corresponding titles, conformably to

the survey laid by him before this tribunal, with the figurative plat, and in con-

formity with the measurement, lines, and boundaries, made by the said Antho-
ny Soulard, pursuant to the decree of the same Lieutenant Governor, and which
survey contains 900 arpents in superficy, as appears by the document to which
I refer, to be delivered to him. And having ordered the fiscal of the royal fi-

nances to examine the same, and as from his answer no objection is made, as

appears by his act of the 23d instant, by which he disposed that the title be de-

livered to the before named Don James Delassus St. Vrain, of the conceded
900 arpents of land, included in the aforesaid map or plat, conformably to the

measurement of the same. Therefore, and using of the faculty vested in this In-

tendancy, and in the name of the King, our Lord, (whom God preserve)

ratifying, as I do ratify and approve the said concession made by said Lieuten-

ant Governor, and approving the measurement made, I do grant to said Don
James Delassus St. Vrain, Captain of the St. Louis militia, entire and direct

domain to the 900 arpents of land in superficy, herein mentioned, conformably

to the rhumbs, distances, and boundaries described, in the said plat, and in the

place where the same is situated, in order that himself, and his successors, as

lawful owners, may use, dispose, and enjoy the same at their will and pleasure,

giving him power to remain in possession of the same as he now is, and into

which I place him and put him, without prejudice of a third who may have a

better right ; under the condition that, as well the said named Captain of militia,

Don James Delassus St. Vrain or his successors on the said land, which has



152 TRIAL OF JUDGE PECK.

been given to him without any interest, fee, or any contribution whatever, in

favor of the royal finances, they are to observe and comply, and conform with

the contents of the third, fourth, sixth, seventh, and ninth articles of the in-

struction, made and published by this Intendancy, bearing date July 17th, 1799,

conformably to the locality, quality, and circumstances of the land hereby grant-

ed, and of which he is to take notice, and not to allege or plead ignorance ; un-

der the penalties imposed on the same in case of contravention. In consequence
of which, I have ordained these presents to be delivered to him ; signed with

my hand, sealed with my seal of arms, and countersigned by the undersigned

scrivener of the royal finances, who with the contadory principal shall take cog-

nizance of these dispositions.

"Given at New Orleans, the twentyeighth day of April, one thousand eight

hundred and two.
" Juan Ventura Morales.

" By order of the Intendant :

" Charles Ximenes."

Please to look at the condition here mentioned, viz. that Delassus is to ob-

serve the 3d, 4th, 6th, 7th, and 9th " Articles of the Instructions made and pub-
lished by this Intendancy."

A. You appear to wish me to be estopped from attributing certain doctrines

to the court.

Mr. Wirt disclaimed any such intention, and protested his desire to be, only

to elicit the truth.

A. I answer, then, that the Judge did admit, and strenuously insist, that

there was a promulgation in Upper Louisiana; and further, that if there had been
none, Snulard received sufficient notice of the regulations to render them obli-

gatory on him, he being bound by what he knew
;
privately, or officially, I care

not which. I refer on this subject, to page 15 :

" In answer to that portion of the argument, on behalf of the petitioners,

which denies the force of law to the regulations of Morales, in Upper Louisiana,

for their supposed want of promulgation, it is only necessary to remark, that

such a publication is proved as must have brought them to the knowledge of the

ancestor of the petitioners. The official station which he held does not permit

us to believe, from the publication proved, that he could have been ignorant of

the forfeiture to be incurred by a failure on his part to comply with the

commands contained in these laws. It is, therefore, unnecessary to decide

whether, according to the principles of justice which prevail in our courts,

this tribunal can regard a forfeiture as incurred, even under the Spanish

government, and by a subject of that government, for disobedience to laws which
had never been promulgated."

Q. You understand the Judge, then, to have said, that though the regulations

were not promulgated, still Soulard was bound by them?
A. Yes, expressly.

Q. Your 12th specification, charges the Judge with this assumption :
" That

the regulations of Morales exclude all belief that any law existed under which
a confirmation of the title in question could have been claimed." You admit-

ted, I think, that there were no regulations before the court but those of O'Reil-
ly, Gayoso, and Morales?

A. None that I know of.

Q. What part of the Opinion supports you in this specification?

A. I refer to page 73 :

" The regulations which we have do not permit us to believe that there ex-
isted others. Morales, in the preamble to those made by him, mentions those of
O'Reilly and of Gayoso in a manner which implies that these were all of which
he had any knowledge, and shows, that he was making regulations which were
to offer the only means by which lands were to be obtained. His language is,
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1 That all persons who wish to obtain lands may know in what manner they ought
to ask for them, and on what conditions lands can be granted or sold ; that those
who are in possession, without the necessary titles, may know the steps they
ought to take to come to an adjustment ; that the commandants, as sub-delegates

of the Intendancy, may be informed of what they ought to observe,' &c. This
preamble excludes the presumption that other laws existed by which titles could
be obtained ; and the regulations themselves exclude all belief that any law ex-

isted under which a confirmation of the title in question could have been
claimed."

Q. Your thirteenth specification reads, " That the complete titles (produced
to the court) made by the Governor General, or the Intendant General, though
based on incomplete titles, not conformable to the regulations of O'Reilly, Gay-
oso or Morales, afford no inference in favor of the power of the Lieutenant
Governor, from whom these incomplete titles emanated ; and must be consid-
ered as anomalous exercises of power, in favor of individual grantees." This
charge is of the same character with the 10th.

A. Yes ; and I make the same references as under that specification; refer-

ing, also, to the Judge's recantation of his Opinion.

Q. You say that the court did receive these complete titles in evidence ?

A. Yes.

Q. Did not the court go further, and receive even parol evidence for the same
purpose ?

A. I do not exactly remember, but the record will show.

Q. The record does show this.

A. Perhaps it does ; but the Judge gave no weight, either to the parol evi-

dence, or the complete titles.

Q. In your fourteenth specification you charged the Judge with assuming
" That the language of Morales himself, in the complete titles issued by him
on concessions made by the Lieutenant Governor of Upper Louisiana, anterior

to the date of his regulations, ought not to be referred to, as furnishing the

construction which he, Morales, put on his own regulations." Where is this

language of Morales, to which you refer?

A. I will show. [Here the witness read as follows:]
" In those complete titles, which are ready to be produced for the inspection

of this court, the Governors General specifically refer to the concession, and
recognize the power of the Lieutenant Governor to make it. No new condition

is imposed, other than that of complying with the ' Reglamento del asunto,'

that is to say, the general regulation of the government touching lands

granted."
And again,
u In those complete titles the Intendant General specifically refers to and re-

cognizes the concession obtained from the Lieutenant Governor. The terms
used in the title in favor of Antoine Soulard are these : ' Por quanto habien-

dose presentado en este tribunal Don Antonio Soulard, rcpresentando que habia

obtenido del Teniente Gobernador de Sn. Luis de Illinois, Dn. Zeno?i Trudeau, la

concession de mil y quarenta y dos arpanes de tierra
;

' which, translated into

English, are as follows : Inasmuch as Don Antonio Soulard has presented
himself to this tribunal, submitting that he has obtained from the Lieutenant
Governor of St. Louis of the Illinois, Don Zenon Trudeau, the grant (or con-
cession) of 1042 arpents of land."

Q. This reference, I perceive, relates to documents which were not pro-

duced in Soulard's case ; and the language of Morales, which you have now
quoted, is liable to the same objections : I want you to produce the language of

Morales, having reference to the case of Soulard, as that alone can be rele-

vant to this specification.

A. I cannot say whether I quoted this in Soulard's case or not ; all the evi-

dence we produced is not spread on the record. There were complete titles

20
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which we relied upon in the argument, but which the record does not show.

AVe used two or three, with a view to illustrate the ground we took on the sub-

ject ofusage.

Q. Was not the decree postponed by the court with the express view of giv-

ing you time to prepare your appeal to the Supreme Court ?

A. Yes.
Q. Were you prevented by the court from inserting in the record any part

of the evidence you pleased?
• A. Not at all.

Q. You inserted, then, all that you deemed material?

A. I could have wished that more should have been inserted ; but I think I

omitted nothing that was very material.

Q. This being an assumption, as you say, in Soulard's case, it must be

founded on that case. I therefore wish you to cite the language of Morales re-

ferred to in that case.

A. The argument itself was submitted to the Judge as printed, and he had
it before him.

Q. Is the language you have read in Soulard's case?

A. I cannot certainly say, without an inspection of the complete titles. [The
witness here again read from the argument the latter of the two clauses before

quoted.] It was attempted to screw us down to the quantity of land limited by
the regulations of Morales ; and it was for that reason that we introduced this

testimony.

Q. In what part of the Opinion is it, that the court said that the language of

Morales is not to be referred to?

A. I refer, as before, to page 73.

Q. Your 15th specification is in these words: " That the uniform practice of

the sub-delegates, or Lieutenant Governors, of Upper Louisiana, from the first

establishment of that province, to the 10th of March, 1804, is to be disregarded

as a proof of law, usage, or custom t herein." Do you know of a book called
" Livre Terrien ?

"

A. Certainly. I know a good deal about it.

Q. What is it?

A. It is a book in which the Lieutenant Governors recorded certain titles

and surveys.

Q. In which they recorded their concessions of land?

A. Not universally. They recorded titles and surveys in it.

Q. When was the use of this book discontinued?

—

A. In 1796.

Q. When does it begin?
A. I think there are some titles recorded in that book as early as the year 1766.

Q. Is there, then, in all these thirty years, a single instance to be found, in

that book, of a concession of land " for services, rendered, or to be rendered?"
are you able to refer to one?
A I do not know that I am ; I cannot recollect all that the book contains.

Q. Is there a single concession, in that volume, for a quantity of land above

a league square?

A. Yes. There are several, if I remember right. I think there is one of

8000 arpents to a Mr. Gratiot, or Mr. Labaame. I am not quite sure whether

that is in the Livre, Terrien or not. I think it is.

[The managers here suggested that the book ought to be put into the wit-

ness's hands. The counsel replied that the book was in Missouri, and could

not be produced.]

Q. Was it contended that the Livre Terrien was a proof of the limits of the

power of the Lieutenant Governor?
A. I do not recollect. I believe there is a grant to Gratiot in it for a league

square. But there are other cases not recorded in that book.

Q. Can you specify any?

—

A. Not particularly.
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Q. Was not the evidence of the uniform practice of making grants by the
Lieutenant Governors for thirty years, supposed to be covered by the Livre
Terricnl «

A. That the Lieutenant Governors were not bound by the regulations of
O'Reilly, Gayoso, or Morales, there is evidence on the face of that book ; in-

asmuch as it records grants which went beyond the limits laid down by O'Reilly.
Those regulations declared that 320 arpents should be the maximum, if on the
banks of the river Mississippi ; and a league square in Natchitoches, Attacapas
and Opelousas ; and it was contended that, if these regulations were in force
in Upper Louisiana, no grants could have gone beyond 320 arpents ; and even
that, on certain conditions only ; whereas the Livre Terrien will show grants of
all dimensions, from 40 arpents to 8,000. Those regulations could not have had
an application to Upper Louisiana without rendering the country a desert.
They would restrict cultivation or concession to the banks of the river, which,
generally, in Upper Louisiana are that part of the country least fit for settlement.

Q. Do you not understand the regulations of O'Reilly as allowing conces-
sions, for agricultural purposes, in proportion to the agricultural means of the
settler ?

A. Certainly, for every purpose ; but they limited the grants, as I have be-
fore stated, both as to the location and quantity.

Q. To what part of the Opinion do you refer, as supporting this 15th speci-
fication ?

A. I refer to the Opinion negatively ; because, although this uniform prac-
tice was referred to, and argued, it is, in the Opinion, totally disregarded. It

was seriously relied upon by the counsel of Soulard
;
yet, by the decree, it was

set aside as of no value. I do not point to any specific clause of the Opinion,
but refer to the whole Opinion, and to the decree, as compared with my printed
argument :—Especially page 7 of that argument.

Q. In your 16th specification, you charge the Judge with virtually declaring
"that the historical fact, that nineteen twentieths of the titles to lands in Upper
Louisiana were not only incomplete, but not conformable to the regulations

of O'Reilly, Gayoso, or Morales, at the date of the cession to the United
States, affords no inference in favor of the general legality of those titles," and
you told us, I think, that this historical fact is gathered from Stoddard's His-
tory of Louisiana?

A. Yes ; and I refer the court to Stoddard's book, page 252.

Q. Stoddard was a military officer, was he not, who received the charge of the

province in 1804?
A. He was an officer, both military and civil.

Q. Do you consider an historical work of this kind, a proper species of evi-

dence to be considered by a court?
A. I considered it as an historical evidence, and a very persuasive one : I

conceived it the duty of the court to allow its whole weight to truth of this kind,

from whatever source it could be obtained. The character of Stoddard was
high and unimpeachable, and his memory is to this day revered in Louisiana :

I thought the book strong historical evidence, especially as taken in connex-
ion with the other evidence adduced before the court.

Q. Do you hold that a court is bound to refer to evidence like this?

A. I think a court is bound to consult all sources of information which have
a bearing on the law.

Q. Were not these historical records as accessible to you as they were to

the court? and could you not have obtained copies of them?
A. Yes, I suppose I might : they were in the archives of the province.

Q. You, then, considered Stoddard's History, and a general reference to cer-

tain records in a public office, as evidence on which a court ought to base its

opinion?

A. Yes, certainly.
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Q. To what part of the Opinion do you refer, as sustaining this 16th speci-

fication ?

A. I refer to my printed argument, pages 7, 8, 9, 10, 25 and 26,* to show

that the question was raised ; and to the Opinion, to show that it was disregarded.

Q. Where is it that the court made the assumption that such an historical

fact is to have no effect?

A. I refer to the fact, (which can be proved) that Judge Peck has acknow-

ledged, that he examined Stoddard's book.

[Mr. Wirt here said, There is no doubt ofthat fact ; it will not be controverted.]

The fact appears in the opinion delivered by Judge Peck in Chouteau's case.

Q. That is not admissible at present. I ask to what part of the Opinion do

you refer?

A. To page 67.

" The presumption which arises in favor of the validity of the acts of the su-

preme authority, especially such as the enactment of regulations, and the acknow-

ledgment of the authority of these for a series of years, is of a higher nature than

that which arises in favor of the legality of a single act, or even a series of acts,

such as concessions of land by the Lieutenant Governor
;
particularly when

these acts are to be subject to the approval and confirmation of that supreme

authority which gave those laws that were to regulate the subject of concessions."

Q. Your 17th specification charges the Judge with assuming ' c That the fact

that incomplete concessions, whether floating, or located, were, previous to the

cession, treated and considered, by the government and population of Louisiana,

as property, saleable, transferable, and the subject of inheritance and distribu-

tion ab intestato, furnishes no inference in favor of those titles, or to their claims

to the protection of the treaty of cession, or of the law of nations." You said,

I think, that the only evidence produced by you, before the court, of these sales,

transfers and dispositions, was a list, made out from the proceedings in the

clerk's office?

A. Yes. A list made out for me by Mr. Le Due. The facts appeared to be

admitted. [Here the witness read from his printed argument :]

" The perfect security with which the inhabitants of Louisiana acted on these

concessions,—bought, sold, transferred, and disposed of them by act inter vivos,

or by last will and testament, demonstrates the existence of the usage, and the

general impression that those concessions were legally made, and by proper

authority.

"Judicial sales of intestates' estates, including incomplete titles of this de-

scription, have been made not only under the sanction of the Lieutenant Gov-

ernor of Upper Louisiana, but have been ratified by the supreme authority at

New Orleans."

Again

:

" It has been already observed that original concessions, and the land granted

by them, before any complete title had been issued thereon, were objects of sale

and transfer inter vivos, and of distribution and sale as property of testators or

intestates. In support of these propositions we refer to the records in the office

of the clerk of the Circuit Court for the county of St. Louis.
u Amongst a number of others, we find the following sales and transfers re-

corded :

" 1st. 18th February, 1775, public sale sanctioned by Pedro Piernas, Lieu-

tenant Governor, of 2^ arpents by 40, belonging to the estate of Guillaume

Bizet, purchased by Charles Bizet.

"2d. 2d October, 1774, public sale of a tract of land of 5 arpents by 40, at

the place called Belle Fontaine, under the decree of the Lieutenant Governor

Pedro Piernas, for sale of same, at request and demand of Mr. John Bte. Sarpy,

attorney in fact of Louis Chamart : said land purchased by P. Perrault, No. 42.

* See the Appendix.
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" 3d. 13th November, 1774, public sale of land, the property of J. B. Martig-
ny, containing 4 arpents in breadth by the depth from the Mississippi to the hill,

purchased by Charles Bizet, No. 148.

"4th. 4th July, 1799, public sale of the property of the deceased Laclede
Liguest, to wit : a tract of 6 by 40 arpents of land in Big Prairie, bought by
Madame Chouteau, No. 264, by virtue of the decree of Fernando de Leyba,
Lieutenant Governor.

"5th. 4th July, 1799, public sale of the mill and dependencies belonging to

the estate of Laclede Liguest, deceased, bought by Auguste Chouteau, sold by
virtue of decree, F. de Leyba, Lieutenant Governor, No. 265.

"6th. 12th June, 1301, public sale after the failure of Hyacinthe St. Cyr,
(merchant,) made at the request of the creditors, and by virtue of a decree of
Charles D. Delassus, Lieutenant Governor, 919 arpents, situate on Crevecceur,
county of St. Louis, purchased by James Richardson, No. 1500 : on same day,
as part of same estate, 573 arpents at St. Ferdinand : on same day, ditto, 12
arpents by 40, No. 1500. [The No. is that which the document bears in the

index to the Spanish and French records in the clerk's office.]

"7th. 14th April, 1802, deed of partition before Lieutenant Governor Delas-
sus, between the heirs of Madame Cerre, of divers tracts held under incomplete
titles, No. 1500.

" It is submitted that the concession at present under consideration is equally

legal with all those above referred to, and which have been recognized as such
by the supreme Spanish authority; and is equally legal, and equally the subject

of sale, transfer, and distribution, as any of those recorded in the office of the

clerk of the Circuit Court for the county of St. Louis."

Q. What is the distinction between concessions floating, and located, of which
you here speak ?

A. A floating concession is a concession to an individual of a certain quantity

of land in such place as he may select, in any part of the royal domain, where
it can be located without injury to the rights of others. The concession to Sou-
lard before it was located by survey, was of this description. It might be lo-

cated anywhere in Upper Louisiana.

Q. To what part of the Opinion do you refer under this specification?

A. I have already referred to my printed argument, pages 7, 8, 9, 10, 25, 26.

I refer also to exhibit A, generally; to the Opinion, page 67 ; and particularly,

to the documents exhibiting the deposition of Delassus, page 37 to 41 ; also to

the complete titles exhibited before the court ; and to Exhibit L, page 45, being
the letter of the Marquis De Casa Calvo to Mr. Delassus.

Q. On the list to which you refer, was there any one case of floating title?

A. I must look before I can reply. [Here the witness consulted a paper.]

I do not see any such cases.

Q. You say, in your 18th and last specification, that it was assumed by Judge
Peck " That the laws of Congress, heretofore passed in favor of incomplete
titles, furnish no argument or protecting principle in favor of those titles, of a
precisely similar character, which remain unconfirmed." By the act of 1824,
the court is required to refer to certain acts of Congress, in examining land
titles ; are these the laws to which you refer in this specification?

A. Yes ; extending from 1805 to 1824.

Q. You mean, then, to say, that there were certain laws of Congress before
the District Court, which called for the confirmation of such a claim as Soulard's,

but which the court disregarded?
A, No. I mean no such thing. To explain what I did mean, I refer to my

printed argument, page 33. [The witness here read as follows :]

" As an additional argument in favor of a liberal construction of titles such as
the present, we rely also on the peculiar nature of the present law, and all the
former laws of Congress on the same subject. The character of all of them is

essentially remedial. When, therefore, in any of those laws, a principle of pro-
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tection is conceded by Congress, it is submitted that the claimant in this court

is entitled to the benefit ot' that principle. In no other rational sense can the

provision in the present act be understood, which authorizes the court to frame

its decree as well with reference to those laws as to any other law or usage.
" It has been contended at the bar on behalf of the United States, that a penal

or disqualifying effect should be given to certain of those acts of Congress.

This position it has been the duty of the counsel for the claimant to refute in

argument, and is here noticed only on account of its self-evident error.'"

I also refer to the Opinion, page 77 :

" That part of the act which requires the court to determine l the question of

the validity of the title, according to the several acts of Congress,' &c. has been
adverted to, on behalf of the claimants, but not seriously relied upon as furnish-

ing the ground of a claim to confirmation in the present case.

"Upon this point it is only necessary to remark, that there is certainly no act

of Congress which would authorize the confirmation of the present claim, or

any part thereof."

Q. On this part of the Opinion, then, you rest, in defence of your 18th speci-

fication?

A. Yes. It was contended that, inasmuch as grants of the same kind had been
confirmed by the United States Commissioners, whose decision was ratified by
Congress, a principle was furnished which ought to protect the concession to

Soulard ; and that if Soulard's claim had been before the Commissioners, they

would have confirmed it, to the extent of a league square
;
(which was as far

as their powers would go;) and in support of this position we referred to cases

where the Commissioners had confirmed parts of concessions, (being restrained

from confirming the whole, ) in which cases their acts had been afterwards rati-

fied by Congress. This was our argument ; and it being disregarded by Judge
Peck, I considered my 18th specification as justified.

Q. The desision of the Judge is, that there existed no act of Congress calling

upon the District Court to confirm such a claim as that of Soulard. Did you
refer to any act which did ?

A. We referred to the acts of Congress, and the confirmations by the Com-
missioners since ratified by Congress.

Q. The court says that there is no act of Congress which would justify the

confirmation of Soulard's claim. I now ask you what acts there are which would
justify it ?

A. The acts of 1807, and of 1814, furnish a principle which could be ap-

pealed to, in aid of this claim ; and as they show that this is a sort of conces-

sion which Congress protected, by confirming other claims less meritorious.

All this, however, is matter of argument.

Q. You say, then, that vour opinion was, that wherever Congress confirmed

a claim, the court was bound to confirm all similar claims ?

A. I have already endeavored to answer this question clearly ; and I fear that,

by answering it too often, I may get into a cloud ; but if this honorable Court

does not understand my first answer I will repeat it.

Q. Have you seen a petition purporting to be the petition of Luke Edward
Lawless to the House of Representatives, and which is appended to a report

made to that House by the Judiciary Committee ?

A. Yes. I wrote it myself.

Q. Is this a correct copy of that petition ?

A. Y^es ; I believe it is.*

Q. Document No. 4 appended to that report exhibits two columns, one con-

taining extracts from the article signed "A Citizen," and the other containing

extracts from Judge Peck's Opinion. "Was this also presented by you to that

House ?

* See the Petition in the Preliminary Proceedings in the House of Representatives.
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A. Yes. It does not contain a complete view of the subject, but I thought
it might aid the deliberations of the committee ; so I placed the extracts in
jutxaposition.

Q. Is this a correct copy of that document ?

A. Yes.*
Q. When was the petition presented ?

A. It was sent on to Mr. Scott of 3Iissouri in the session of 1826-7
; and it

was presented in December following. The Judiciary Committee of the House
of Representatives moved to be discharged from its consideration, and that I

should have leave to withdraw my petition and documents, late in Februarv,
succeeding. The petition was not, I believe, acted upon at the next session :

but 1 never lost sight of it ; and I acknowledge that I exerted myself to the ut-

most to have it placed before the highest tribunal of the country. When I last

presented it, I addressed myself to a member of Congress from another State than
Missouri

; because Mr. Bates, who was then the Representative from the State
of Missouri, in the House of Representatives, had been District Attorney for the
district of Missouri ; and as I did not certainly know what was his view of the
case, I thought, upon the whole, that it would be more delicate not to trouble
him in the matter. I therefore addressed myself to Mr. McDuffie ; who had
the goodness to present my petition.

Q. You say that Mr. Strother and yourself were concerned in these land
causes ?

A. We were.

Q. Do you know the number of acres involved by all the claims for which you
and he were counsel ?

A. Not exactly. There was one very large claim. Excluding that, the resi-

due might perhaps have amounted to 150,000 acres
;
possibly, not more than

100,000. I really cannot tell.

Q. What was the large claim to which you referred ?

A. It was a claim of Clamorgan.
Q. He had two claims ; one for 512,000 arpents, which was excluded by

the act of 1824 ; and another for 536,000 arpents, which was not excluded.
Was the petition filed in this latter cause ?

A. I think it was not filed until the time limited in the act of 1824 had been
extended. It was not on the docket which I had, before the extension of the
time. It may, however, be on the docket, afterwards. It was withdrawn some-
time before the act expired.

Q. Was it withdrawn after Soulard's case had been decided ?

A. Yes. None were withdrawn before that. There were 145 claims with-
drawn, as I learned from the marshal of the court, but not until the sum of near
$4,000 in costs, had been paid by the unfortunate claimants. Such, at least,

is the amount stated to me by the marshal.

Q. Were these costs paid by those who withdrew their causes ?

A. That amount covers all the costs. I applied to the marshal to learn the
amount, and such wTas his statement. The great amount of costs incurred was
one of the grievances in the case. These costs had been paid by those poor
people totally in vain.

Q. In vain ?

A. Yes : utterly in vain : given to the winds.

Q. Could they not wait the result of the appeal ?

A. No. They were shown by their counsel that there must be a decree
against the whole of their claims, and to continue the suits would involve them
in an amount of costs such as the counsel could not calculate. They were
therefore advised to withdraw the suits, and to await the decision of the Su-
preme Court, which might establish principles favorable to their claims ; in

* See the Appendix.
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A. When I entered the court room," Mr. Magenis was addressing the
court, as counsel for Mr. Lawless. I cannot say how long he spoke. He
was succeeded by Mr. Geyer. Mr. Strother next commenced, but dropped the
argument, as I thought, abruptly

; for what cause I knew not. I cannot recol-

lect the arguments of counsel, as I did not charge my memory with the facts, hav-
ing no expectation to be called upon to testify in the case. Soon after the argu-
ment was concluded, Judge Peck called upon Mr. Bates to read the printed

article signed "A Citizen." It was read by paragraphs, and the Judge com-
mented upon each, at considerable length. His manner was vehement, and in-

dicated considerable excitement. I think the words " slanderer," " falsehood,"
and " misrepresentation " were used. I thought the Judge intended to apply
these epithets to the author of that piece. I recollect but one particular pas-
sage of his remarks. It was that in which he stated, that it was the usage in

China to punish slanderers by causing their houses to be blackened. I think I

continued in the court room not more than half an hour after the Judge com-
menced ; when I left the room, and was not present afterward.

Q. By Mr. Buchanan. What was your understanding as to the application
intended by the Judge, of what he said respecting the law of China?

A. Having represented the piece as slanderous, and the author, of course, as
a slanderer, I inferred that the Judge thought that the punishment he described
would have been proper for the author of that piece, if he had been in China.

Cross-examined by Mr. Meredith.

Q. Were you accustomed often to visit the District Court, before the time
you now refer to? And had you an opportunity of being familiar with the usual
manner of Judge Peck upon the bench ?

A. No. I do not think I was ever present in a court where he presided,
before.

Q. Was Mr. Lawless present, while you were there?
A. During the greater part of the time.

Q. Did you hear any remark addressed, personally, to him by the Judge ?

A. I think not.

Q. Is it distinctly in your recollection whether the court referred to the pub-
lication, or to the author of the publcation, in terms?

A. The court had the publication under review, and no doubt it was the lan-
guage in that piece, of which the Judge took notice.

Q. Do you say, that the remarks of the Judge on that publication as being
false, calumnious and malicious, formed the ground from which you inferred the
imputation on Mr. Lawless as the author?

A. Certainly.

Q. By Mr. Spencer. Had you not understood, at that time, that Mr. Law-
less had been given up as the author of the piece, before those remarks of the
Judge?

A. Yes. That was fully on my mind during the whole time.

Q. By Mr. Meredith. Was this the only time in which you were present in
the District Court. Were you never present when it was held in the Baptist
church?
A. No.
Q. By Mr. Buchanan. What was the manner of Mr. Lawless during these

remarks of the Judge?
A. My position was such that I could not distinctly see Mr. Lawless. I could

only occasionally get a glimpse of him. At those times I thought that his coun-
tenance indicated considerable excitement. But he remained in his seat, and
did not speak audibly, to my knowledge.

Q. By Mr. Spencer. Was the remark of the Judge with regard to the cus-
tom in China made before, or after, Mr. Lawless left the room?

A. I am not certain.

[Here the examination closed.]
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Arthur L. Magenis was called and sivorn.

Q. By Mr. Buchanan. Please to relate to the court all your knowledge of
the proceedings of the District Court of Missouri, oil certain rules of court made
against Mr. Foreman and Mr. Lawless for a contempt.

A. I think it was some short time before the session of the District Court of

Missouri, held for the trial of land claims, in April, 1826, I received an inti-

mation, (but from what source I know not,) that on the first day of the term,

some notice would be taken by the court of a certain piece published in a St.

Louis paper called, I think, " The Missouri Advocate," or some such name. I

went, in consequence, to the room where the court was held. I think that when
I entered it, Mr. Lawless was addressing the court, and to the best of my opin-

ion, was endeavoring to demonstrate that the publication in that paper was not

a misrepresentation of the Opinion of the Court, delivered in the case of the

heirs of Antoine Soulard. 1 think I was not in court when the rule was made
against the printer of the article. I do not believe that I entered until the com-
mencement of Mr. Lawless' argument. I understood him to be of counsel for the

printer. In the argument of Mr. Lawless there were several interruptions by
the Judge. The precise expressions used by him I cannot repeat. Perhaps they

were the words, " this is a misrepresentation,"—" that is not true,"—or some-
thing of that kind. I do not know that I remained in court till Mr. Lawless had
concluded, but I was informed, by him, or by some other person, that the rea-

sons urged by him were adjudged insufficient ; that the rule had been made ab-

solute, and that Mr. Lawless, either by the evidence of the printer, or by his own
avowal, stood before the court as the author of the piece signed " A Citizen."

Whether on the next day, or at what particular point of time, I know not, he
requested me to appear for him, and to show cause on the rule now made against

him as the author. As his counsel I appeared, and argued against the rule. 1

think that either Mr. Geyer, or Mr. Strother, followed me. Mr. Strother was
cut short, by Mr. Lawless, or by his direction, for the reason, (if I recollect right,)

that in the course of his observations, (for argument I cannot call it) he rather

admitted, than otherwise, that the court had authority to proceed against Mr.
Lawless for a contempt. He also seemed to me to speak in an apologetic tone.

Whether the interruption was made on the ground that he was apologising, or

that he was making an admission as to the jurisdiction of the court, and its au-

thority in the case, I cannot pretend to say : perhaps both. But I am sure that

the admission was made either expressly, or impliedly, by Mr. Strother, that

the court had authority to proceed in the case as for a contempt. [ think that

before I rose to address the court I inquired, perhaps of the Judge, what had
been the precise point decided by the court in the case of the printer; and I think

that I asked the court, if the point was still open to argument as to the article

being a misrepresentation or not. I think I understood that this question had
been settled by the court ; that it was a misrepresentation, and that the matter

it contained was in the nature of a contempt. I understood that I was confined

to the single point, whether its author could be punished as for a contempt. I

argued that even admitting the matter was libellous, or was a misrepresenta-

tion, or was published in terms that would authorize a process for contempt,

were the cause still pending, yet as the cause had been decided, and had passed

away, the court had now no jurisdiction in the case, as for a contempt. This

was the only point I made. Whether 1 read any authorities in support of my
argument, I am not certain ; I rather think 1 did. I also argued to show that,

even admitting the legality of the proceeding, as for a contempt, it would be more
advisable for the court not to exert its authority; since, if the language was so

gross as to amount to a contempt it must be a libel, and so might be punished by
indictment; which I thought was a preferable course. I was heard, throughout,

without interruption. I do not know that I remained in court during the whole

of Mr. Geyer's argument: perhaps I did. It seems to me that when the coun*
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A. When I entered the court room,' Mr. Magenis was addressing the

court, as counsel for Mr. Lawless. I cannot say how long he spoke. He
was succeeded by Mr. Geyer. Mr. Strother next commenced, but dropped the

argument, as I thought, abruptly ; for what cause I knew not. I cannot recol-

lect the arguments of counsel, as I did not charge my memory with the facts, hav-
ing no expectation to be called upon to testify in the case. Soon after the argu-

ment was concluded, Judge Peck called upon Mr. Bates to read the printed

article signed "A Citizen." It was read by paragraphs, and the Judge com-
mented upon each, at considerable length. His manner was vehement, and in-

dicated considerable excitement. I think the words " slanderer," " falsehood,"

and " misrepresentation " were used. I thought the Judge intended to apply

these epithets to the author of that piece. I recollect but one particular pas-

sage of his remarks. It was that in which he stated, that it was the usage in

China to punish slanderers by causing their houses to be blackened. I think I

continued in the court room not more than half an hour after the Judge com-
menced ; when I left the room, and was not present afterward.

Q. By Mr. Buchanan. What was your understanding as to the application

intended by the Judge, of what he said respecting the law of China?
A. Having represented the piece as slanderous, and the author, of course, as

a slanderer, I inferred that the Judge thought that the punishment he described
would have been proper for the author of that piece, if he had been in China.

Cross-examined by Mr. Meredith.

Q. Were you accustomed often to visit the District Court, before the time
you now refer to? And bad you an opportunity of being familiar with the usual
manner of Judge Peck upon the bench ?

A. No. I do not think I was ever present in a court where he presided,

before.

Q. Was Mr. Lawless present, while you were there?
JL. During the greater part of the time.

Q. Did you hear any remark addressed, personally, to him by the Judge ?

Jl. I think not.

Q. Is it distinctly in your recollection whether the court referred to the pub-
lication, or to the author of the publcation, in terms?

Jl. The court had the publication under review, and no doubt it was the lan-

guage in that piece, of which the Judge took notice.

Q. Do you say, that the remarks of the Judge on that publication as being
false, calumnious and malicious, formed the ground from which you inferred the

imputation on Mr. Lawless as the author ?

Jl. Certainly.

Q. By Mr. Spencer. Had you not understood, at that time, that Mr. Law-
less had been given up as the author of the piece, before those remarks of the
Judge?

A. Yes. That, was fully on my mind during the whole time.

Q. By Mr. Meredith. Was this the only time in which you were present in

the District Court. Were you never present when it was held in the Baptist

church?
A. No.
Q. By Mr. Buchanan. What was the manner of Mr. Lawless during these

remarks of the Judge?
A. My position was such that I could not distinctly see Mr. Lawless. I could

only occasionally get a glimpse of him. At those times I thought that his coun-
tenance indicated considerable excitement. But he remained in his seat, and
did not speak audibly, to my knowledge.

Q. By Mr. Spencer. Was the remark of the Judge with regard to the cus-
tom in China made before, or after, Mr. Lawless left the room?

A. I am not certain.

£Here the examination closed.]
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Arthur L. Magenis ivas called and sworn.

Q. By Mr. Buchanan. Please to relate to the court all your knowledge of
the proceedings of the District Court of Missouri, on certain rules of court made
against Mr. Foreman and Mr. Lawless for a contempt.

Jl. I think it was some short time before the session of the District Court of
Missouri, held for the trial of land claims, in April, 1826, I received an inti-

mation, (but from what source I know not,) that on the first day of the term,
some notice would be taken by the court of a certain piece published in a St.

Louis paper called, I think, " The Missouri Advocate," or some such name. I

went, in consequence, to the room where the court was held. I think that when
I entered it, Mr. Lawless was addressing the court, and to the best of my opin-
ion, was endeavoring to demonstrate that the publication in that paper was not
a misrepresentation of the Opinion of the Court, delivered in the case of the
heirs of Antoine Soulard. I think I was not in court when the rule was made
against the printer of the article. I do not believe that I entered until the com-
mencement of Mr. Lawless' argument. I understood him to be of counsel for the
printer. In the argument of Mr. Lawless there were several interruptions by
the Judge. The precise expressions used by him I cannot repeat. Perhaps they
were the words, " this is a misrepresentation,"—" that is not true,"—or some-
thing of that kind. I do not know that I remained in court till Mr. Lawless had
concluded, but I was informed, by him, or by some other person, that the rea-
sons urged by him were adjudged insufficient ; that the rule had been made ab-
solute, and that Mr. Lawless, either by the evidence of the printer, or by his own
avowal, stood before the court as the author of the piece signed " A Citizen."
Whether on the next day, or at what particular point of time, I know not, he
requested me to appear for him, and to show cause on the rule now made against
him as the author. As his counsel I appeared, and argued against the rule. I

think that either Mr. Geyer, or Mr. Strother, followed me. Mr. Strother was
cut short, by Mr. Lawless, or by his direction, for the reason, (if I recollect right,)

that in the course of his observations, (for argument I cannot call it) he rather

admitted, than otherwise, that the court had authority to proceed against Mr.
Lawless for a contempt. He also seemed to me to speak in an apologetic tone.

Whether the interruption was made on the ground that he was apologising, or

that he was making an admission as to the jurisdiction of the court, and its au-
thority in the case, I cannot pretend to say : perhaps both. But I am sure that

the admission was made either expressly, or impliedly, by Mr. Strother, that

the court had authority to proceed in the case as for a contempt. [ think that

before I rose to address the court I inquired, perhaps of the Judge, what had
been the precise point decided by the court in the case of the printer; and I think
that I asked the court, if the point was still open to argument as to the article

being a misrepresentation or not. I think I understood that this question had
been settled by the court ; that it was a misrepresentation, and that the matter
it contained was in the nature of a contempt. I understood that I was confined
to the single point, whether its author could be punished as for a contempt. I

argued that even admitting the matter was libellous, or was a misrepresenta-
tion, or was published in terms that would authorize a process for contempt,
were the cause still pending, yet as the cause had been decided, and had passed
away, the court had now no jurisdiction in the case, as for a contempt. This
was the only point I made. Whether 1 read any authorities in support of my
argument, I am not certain ; I rather think I did. I also argued to show that,

even admitting the legality of the proceeding, as for a contempt, it would be more
advisable for the court not to exert its authority; since, if the language was so
gross as to amount to a contempt*, it must be a libel, and so might be punished by
indictment; which I thought was a preferable course. I was heard, throughout,

without interruption. I do not know that I remained in court during the whole
of Mr, Geyer's argument: perhaps I did. It seems to me that when the coun-»
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sel had concluded, no adverse argument, as I remember, having been offered
by Mr. Bates, the District Attorney, the court proceeded to deliver its

Opinion, and that Mr. Bates was requested to read for the Judge the article

signed " A Citizen." The court, as he read portions of the publication, would
cause him to stop, and comment on the part read. I think the words "malicious,"
"slanderous," "misrepresentation," and others of such tendency, perhaps "ca-
lumniator," were used by the court. An allusion was also made by the Judge
to a law or custom prevailing in China, which, as the fact was new to me, made
an impression on my memory. His precise words I cannot give ; but, so far as
I recollect, the statement was in substance this, that in China it was a law, or
custom, (I do not recollect which) that a convicted slanderer or calumniator
should have his house painted black, as emblematic of the heart of the inhabit-

ant, and as a warning to all persons to beware of him.

Q. By Mr. Buchanan. Did Mr. Lawless continue in the court room during
the whole time the Judge was delivering his Opinion? if not, when did he leave it ?

A. I think Mr. Geyer and myself were sitting near him, and I understood
Mr. Lawless to inquire, of us, whether it was necessary for him to remain? and
whether it would be a contempt if he should leave the court? He was told no;
that it was not necessary for him to remain, " and listen," (perhaps the phrase
was) "to such a torrent of abuse; " or something of that kind. Mr. Lawless
then left the court.

Q. In your argument, did you illustrate the position which you were main-
taining by any reference to the Court of King's Bench in England?

A. It is my impression that I argued somewhat thus : (though I cannot be certain)

—If the doctrine be sound that a court may punish, as a contempt, a publication
made after the cause to which it relates has been decided, then, in England,
should any publication be made which controverted or reviled a decree made
by the Court of King's Bench a century before, it would be a matter of con-
tempt; although those who made the decree should long before have passed
away;—for the court is held to be always in existence; and to reflect on any of
its past decisions would be as much an offence, at the end of a century, as at

the end often days.

Q. Will you state what matters the court declared they had decided on the
rule against the printer, and what points were still open to argument on the rule

against Mr. Lawless?
A. My impression is (whether I received it from the court, or not, I cannot

be positive,) that the points—whether the publication of Mr. Lawless was a
misrepresentation or not, whether libellous or not,—whether it was in its terms
a contempt or not,—were all excluded from argument, as having been settled:

but that the question of jurisdiction was left open. I was going on the ground
that even if the article were such, as, if published during the pendency of the
cause, would have been a contempt, still it could not be so considered now; as
the jurisdiction of the court in that cause had ceased.

Q. Did you go to the court, prepared to argue the question, whether the ar-
ticle was a misrepresentation, or not?

A. I cannot say;—I rather think not.

Q. By Mr. Spencer. You considered yourself as restricted from the course
of argument you desired to pursue?

A. Yes.

Q. By Mr. Buchanan. Howlong was the court in delivering its Opinion re-

specting the article ?

A. A considerable time:—I cannot say exactly:—if it was two hours, or more
than two hours, I cannot say :—it was certainly more than one hour.

Q. What was the manner of the Judge?
A. His manner, during the delivery of a considerable portion of the Opinion,

was vehement and excited.

Q. How did it compare with his usual manner, before, and since?
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A. I thought it unusually excited.

Q. From the language of the Opinion, to whom did you understand the Judo-e

as applying the epithets you have mentioned?
A. To the author of the publication : such was my understanding.

Q. By Mr. Spencer. Did you understand what he said in relation to the

Chinese custom, as having the same reference?

A. Yes; I understood the Judge as looking upon the author of the publica-

tion as a slanderer, to whom the application of the punishment usual in China
would be a proper one.

Q. Were you present when the Judge pronounced sentence on Mr. Lawless?
A. I cannot say.

Q. I will endeavor to bring the fact to your remembrance. Did you hear
the Judge say that the offence of Mr. Lawless was aggravated by his refusal to

answer interrogatories ?

A. I cannot say that I recollect hearing the Judge say that.

Q. You say that Mr. Strother did seem to admit the jurisdiction of the Judge:
did he admit it in terms? or did you infer this, from the fact that he made an
apology ?

A. His observations did go, as I thought, to admit the jurisdiction of the
court, expressly, and not by implication merely. Mr. Lawless, I remember,
spoke to me and said, " That will not do; " or something of that kind.

[Mr. Buchanan here handed a paper to the witness.]

A. This paper is in my hand writing.

[Mr. Buchanan then read the paper as follows:]

" The United States )

vs. >

Luke E. Lawless. )

" Be it remembered, that on the day and year aforesaid, the said court called

upon the said defendant to know whether, if there were interrogatories filed in

this cause he would answer them, which the said defendant declined for the fol-

lowing reasons which he assigned to said court in the words following: First,

I refuse to answer the above interrogatories, because this court has no jurisdic-

tion of the offence charged upon me, in manner and form as the said court has
proceeded against me.—Second, because the positions ascribed in the article

signed ' A Citizen ' are true, and fairly inferred, and extracted from the Opinion
of this court, in the case of Soulard's widow and heirs vs. the United States,

as published."

Now please to state to the court what you did, in reference to this paper.

A. From seeing this paper in my hand-writing, I presume that it must have
been presented to the court, with a request that it should be signed by the

Judge: but my recollection of having so presented it is extremely faint: and my
belief that I did so is more based on the fact that I see the paper is in my own
hand-writing, than on any distinct or vivid recollection of the presentation of it.

I may also have offered it to some of the bystanders to sign: I do not recollect.

Q. Did you ever read the answer of the respondent to the article of impeach-
ment before this court?

A. No: not the whole of it:—I have read some passages of the answer.

Q. You may, perhaps, revive your recollection by a reference to the answer.
£He then handed a copy of the answer to the witness.]
Mr. Wirt. This is a novel mode of refreshing the remembrance of a wit-

ness ;—to show him a paper written so long after the facts on which he is to

testify; but, I am directed to say that the respondent makes no objection; and I

am sure I have none.
Mr. Storrs. If there is the slightest objection we shall not insist.

A. I have now no doubt that I presented the paper to the court.

Q. By Mr. Storrs. Do you recollect anything being said about this being

an aggravation of the contempt ?



166 TRIAL OF JUDGE PECK.

A. No.
Q. By Mr. Buchanan. You said you may have offered this paper for sig-

nature to the bystanders, when the court refused to sign it.

A. I have a very vague recollection of having done so. I think it highly
probable that I did : and if the court did refuse, I am almost sure that I did.

Q. Is such the law in Missouri ?

A. Yes. I think there is such a statute now in force.

Q. By Mr. Storrs. Is there such a law in Kentucky ?

A. I do not know. But it is not the first time I have done such a thing in

Missouri.

Q. By Mr. Wirt. What is the date of the statute ?

A. It must have been as far back as 1824 or 5, at which time our code was
revised.

Q. By Mr. Meredith. Are the laws of Kentucky in force in Missouri ?

A. No.
Q. By Mr. Storrs. Is not the practice, and much of the forms, of your

courts in Missouri, derived from those of the States from which the population
there emigrated ?

A. Something of them, I believe. I think that a good deal of the feeling and
spirit of the Kentucky laws are embodied in our statutes.

Q. By Mr. Wickliffe. When the Judge alluded to the Chinese practice or

law, did he not use language of this import, or near it ?

[Here Mr Wirt interposed, and objected to the putting of a leading ques-
tion to the witness.—After some conversation between the counsel, the question

was withdrawn.]

Q. By Mr. Buchanan. Did the Judge say what would have been done to

Mr. Lawless, if he had been guilty of such a publication in China ?

[Mr. Meredith. That is as much a leading question as the other.—After

some conversation the question was admitted.]

A. I think not. After saying that the article was slanderous, or its author a
slanderer, (I do not remember which,) he then stated the law, or custom, in

China, by which slanderers were punished.

Cross-examined by Mr. Wirt.

Q. You term this paper a bill of exceptions :—does it contain the usual

clause inserted in a bill of exceptions, properly speaking ?

A. It does not.

Q. Would you infer, from that paper, in its present form, without the usual

concluding clause, that the court was called upon to sign it as a bill of ex-

ceptions, or not ?

A. It is certainly very informal. I hardly know how I could draw it up in

so slovenly a manner. I never drew up a paper in such a manner before. I

hardly know what the court could make of such a paper.

Q. Was it tendered for the usual purpose of a bill of exceptions, viz. to carry

the cause up to a higher court for revision ?

A. It is necessary to state, first, the opinion I entertain on that subject. I

have always considered it as doubtful whether a case of this kind could be brought

up before the Supreme Court of the United States by a writ of error, or by ap-

peal. I suppose, therefore, that it must have been intended, on my part, or

that of Mr. Lawless, to use the signature of the Judge, as evidence before the

court above, on which to found a motion to show cause why the rule should not

be removed.

Q. Then it is your opinion that the court could not have been required to

sign this paper, and seal it, in order to carry the cause to a court above ?

A. As to the motive on my own mind, or on that of Col. Lawless, for the pre-

sentation of such a paper, I cannot now say : but I speak only of what, it is pro-

bable, was my inducement ; and therefore I state what had been my habit of

thought on this subject.
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Q. I have not seen the statute, but according to the English law, the court
is required to seal a bill of exceptions, with a view to carry the cause to a
higher court ; but this, it appears, was not so tendered.
A. My recollection, as to my motive in offering the paper, is not at all distinct

:

nor can I recollect whether it was done on my own mere motion, or at the re-

quest of Mr. Lawless.

Q. Is there any statute in your State which requires a court to sign and seal

a bill of exceptions, for the purpose of an appeal ?

Jl. Yes. In the Circuit Court I have asked a Judge to sign a bill of excep-
tions in a case of contempt, and when the individual was about to be punished
for the contempt, a writ of error was issued, and the cause reversed in the

court above.

Q. What became of the sentence in the mean while ?

A. It was suspended. The case I referred to was that of the State against
Strother. The defendant was fined $100 for a contempt. I got a copy of the
record, and asked the Supreme Court for a supersedeas, which that court award-
ed on Mr. Strother's giving the required security. The result was, that the
decision made by Judge Carr, in the Circuit Court, was reversed. Such, at

least, is my recollection ; but the Judge himself is here as a witness, and can
probably give a more correct account.

Q. I understand, then, that the court having pronounced its Opinion that Mr.
Lawless had been guilty of a contempt, and having offered him interrogatories,

this paper was then read.

Jl. I presume so.

Q. And the court having refused to sign it, you applied to the by-standers,
and asked them to sign it ?

A. That, I think, was also the fact.

Q. Was it read openly ?

A. I presume so. I cannot recollect.

Q. Was the court room full, at the time ?

Jl. I suppose it was. It had been a good deal crowded during the delivery
of the Opinion.

Q. Where was the court sitting, during the first argument ?

A. In the house of Mr. Penrose ; a private dwelling.

Q. Had there not been some previous proceedings, when the court was held
in the Baptist meeting-house ?

Jl. Not that I remember.
Q. By Mr. Storrs. Is it not the practice, in the courts of Missouri, during

the hurry of a trial, to offer to the court a mere note of the grounds of exception
intended to be taken, and to have a regular bill of exceptions signed after-

wards ?

Jl. Yes : and, more than that, it is common for gentlemen of the bar to say
to the court " such a point is reserved," and a bill of exceptions shall be
agreed upon, and handed to the court.

Q. Do you recollect any case in which such an understanding has been
drawn up in writing ?

Jl. Yes.

Q. By Mr. Meredith. Did you ever present such a paper as this to any
court to be sealed ?

Jl. I never drew up such a paper as that, on any other occasion, that I recol-
lect.

Q. By Mr. Spencer. Was the paper presented bona fide ?
Jl. It was.

Q. Had you the least intention ofcommitting an act of insubordination in pre-
senting that paper ?

Jl. Not in the least.

Q. By the Court. Whether this paper was read, or not, (which you appear
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not to recollect) were the reasons contained in it presented to the court by Mr.
Lawless, either verbally, or by his counsel ?

A. I have no recollection that any such thing was said, by Mr. Lawless, or

by his counsel, to the court.

Q. Did he decline answering interrogatories ?

A. I cannot say, positively ; it is my impression that he did.

Q. Did he assign any reason for his refusal ?

A. Not that I recollect. It may be that he did : but I have no remembrance
of it.

Q. By Mr. Wirt. You have spoken of a practice, very common in all our

courts ; when there is an intention to except, the counsel announces such in-

tention to the court, and tenders his bill of exceptions afterward : but is not

this always accompanied with a declaration of the intention to carry up the

cause ?

A. Assuredly ; it is done with the intention of taking the cause up.

Q. BijMr. Spencer. Is the party required by the court to avow, whether he
tenders his bill of exceptions with the purpose to appeal, or not ?

A. T was never asked by any court to assign reasons.

[Here the examination closed]

Henry S. Geyer icas called.

Mr. Buchanan, before proceeding to examine the witness, suggested to the

court, that, as the managers of the impeachment considered the testimony of

this witness, and of several others who were to follow, as very material to the

cause, it was desirable that the members of the court should have before them
a copy of the record in Mr. Lawless's case. The record had been printed, and
copies were now on the Secretary's table.

The members were accordingly furnished with that document.
Mr. Buchanan then desired the witness to state all that had occurred in his

presence in the District Court of the United States for the district of Missouri,

during the proceedings against Mr. Foreman and against Mr. Lawless, for an
alleged contempt of that court.

Mr. Geyer then proceeded to give the following testimony.

During the session of the District Court for the district of Missouri, held at St.

Louis in April, 1826, proceedings were had on rule made against the printer of

a newspaper, entitled " The Missouri Advocate," for an alleged contempt, said

to have been committed in publishing in that paper a certain article signed " A
Citizen." 1 was engaged in my duties as counsel in the Circuit Court held at

the same place in a cause in which Pierre Chouteau was defendant,—when I

heard that the argument in the case I have mentioned was going on in the Dis-

trict Court. I did not go there immediately; but, as soon as my duties permitted,

I went to the room in which the District Court was held. It was in a dwelling

house, occupied by a Mr. Penrose, in the town of St. Louis. When I entered

the room, Mr. Lawless was engaged in addressing the court in an argument,

the object of which appeared to be, to demonstrate the truth of the allegations

in the article signed "A Citizen." I cannot say how long he had been speak-

ing before I came ; but, while I was there, I did not hear him advert, (so far

as I recollect,) to any other points of argument. He appeared to me, to be em-
barrassed between the consciousness of authorship and the character of counsel,

which he appeared anxious to maintain. I did not know, certainly, that he was
the author ; I had believed him to be ; and it seemed to me that his language

betrayed him ; at least he was evidently so considered by the Judge. During

the course of his argument, the Judge frequently interrupted him •, employing

expressions like these ;
—" but, sir, in your strictures, you say so and so :

" point-

ing out at the same time a difference which he supposed to exist between the doc-

trines of the Opinion and the statements in the publication. These interrup-

tions were frequent, and they appeared to embarrass Mr. Lawless very much.
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He concluded his argument (as it seemed to me) without having gone through
with the analysis he had undertaken. I inferred this, from the point at which
he left off, as well as from the manner in which he dropped the papers he had in

his hand. Soon after he had concluded, I asked and obtained leave to address

the court in the case ; disavowing, at the same time, any intention to undertake

a justification of the article, as true, because I had not, at that time, compared
it with the Judge's Opinion. The part I took was voluntary, without any
suggestion, either from Mr. Lawless, or from any other person. My efforts

were directed to defend the article against the idea of its being a contempt
of court, however great might be its misrepresentation of the Opinion, or how-
ever libellous the matter it contained. The ground I took, was, that the pub-
lication, not having reference to a cause then pending before" the court, could

not be construed into a contempt, or punished as such. I insisted that the

published opinion of a judge is at all times a fair subject for animadversion
or criticism, and that if the article signed " A Citizen " was of such a nature
as to amount to a libel, it could only be punished in the ordinary form by in-

dictment. I adverted, in the course of my remarks, to the constitutional guar-
antees of the freedom of the press, the freedom of speech, and the trial by
jury ; and endeavored to impress the Judge with the danger of exercising

by implication a power not strictly necessary, and which seemed to be so di-

rectly against the letter of the constitution. I was heard patiently, and treated

respectfully, by the court. I do not now remember having been interrupted
during the whole course of my argument, which took up a considerable time.

If I was, it was not in such a manner as to cause me to remember it. After I

had concluded, I almost immediately left the court room, to attend to my duties

in the Circuit Court then sitting ; and (I think) did not again appear there,

until Mr. Lawless was brought up before the Judge, under the rule made against
him. I then accompanied him to the court, as one of his counsel. Mr. Ma^enis,
I believe, was also along with us—and perhaps Col. Strother ; but I am not
certain. On the second day, I think it must have been, (for the case as I re-
member occupied two days) when I entered the court room I found it much
crowded. The case seemed to have attracted a number of people. The room in

which the court sat, was full, and there were many persons in an adjoining room
occupied by a private family ; in the latter I remained most of the time while
Mr. Magenis was offering his remarks before the court. I cannot state the
course of argument taken by that gentleman :—I do not now remember it. I

think he opened the argument ; but my recollection of the precise order of the
facts in this case is very indistinct. When I rose to address the court, I avowed
it to be my intention, with the permission of the Judge, to argue again the ques-
tion I had discussed before. I felt myself then much better prepared to do so,

than on the first occasion, and I entertained a hope that the Judge might be in-

duced to change his opinion. But, in consequence of an intimation from the
Judge, that the question as to a contempt was a decided point, and that he did
not wish it re-argued, I turned my attention to another point, arising out of the
phraseology of the rule, which, according to my recollection, required Mr.
Lawless to show cause why he should not be punished for a contempt of court

;—and, among other things, why he should not be suspended from practice
as attorney and counsellor for a certain time. My object now was, to show,
that if Mr. Lawless was punishable at all, he should be punished in the same
way as any other individual not a member of the bar, committing a like offence;
and that what he had done ought not to be treated as a professional offence. I
contended that the appropriate punishment for a contempt was fine or imprison-
ment, or both. Whereas the rule indicated a punishment for a professional mis-
demeanor, with which Mr. Lawless was not charged, and which so far as I know,
it had never been pretended he had committed. • Col. Strother also addressed
the court ; but it was thought that in doing so, he took grounds on which Mr.
Lawless did not intend to rely, or rather made observations which he did not ap-

22
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prove, and he was accordingly stopped by some one of us in the course of his

remarks. After the argument was concluded, Judge Peck commenced to de-

liver his Opinion. He was then in very feeble health, and his eyes, 1 think,

were bound up, or covered with goggles :—at all events, he could not see to

read. He therefore requested Mr. Bates, the District Attorney, to read the

article signed " A Citizen," paragraph by paragraph ; and he made his com-
ments at great length upon each, as he went on. The words be used I cannot
remember with precision. I thought his language harsh and at times abusive.

He treated the publication as a false and malicious libel, and, (as I understood

him,) spoke of its author as a libeller and calumniator. I cannot point the

court particularly to any of his remarks, except on two occasions ;—the one was,

when he commented upon the first paragraph in the article, and in particular

upon these words ;
" I observe that although the Judge has thought proper to

decide against the claim, he leaves the ground of his decree open for further

discussion." He considered this paragraph as intended to be a sneer at him-
self;—he said that '' Judge Peck" and " the Judge'''' had been mentioned (I think)

three times in that paragraph. In another part of his observation, while en-

deavoring to show that such offences were condemned and punished in all coun-
tries, he adverted to a law or custom existing, as he said, in China ; where, he
said, such a calumniator would have his house blackened, as a fit emblem of

his heart. These were the words, according to my recollection of them. It

may be, however, that I have slightly varied them, and f.hat the Judge said, that

such a calumny, if committed in China, would be punished by having the house

of its author blackened as a fit emblem of his heart. I cannot, I think, be mis-

taken in their general import. I do not undertake to say that I use the precise

language employed by the Judge. As 1 remarked on another occasion,* his

expression made a strong impression upon my mind. The fact was new to me,

and I thought it a strange sort of precedent for the course which seemed about

to be adopted. I do not now remember whether Mr. Lawless was in the room
at the time this remark was made. He had inquired of me, (at what particular

point of time I do not remember) whether I thought he should commit a con-

tempt by leaving the court before the Judge had concluded. I replied, " certainly

not : you are not in custody, and, I suppose, are not obliged to stay and hear

yourself abused." Before the Judge had concluded his remarks, I went into

the street and thence into the adjoining room. I do not think I heard the whole

of the Judge's remarks. I left the house at or about the time he concluded,

and I was not present there afterwards. I know nothing more of what hap-

pened in relation to the case, until Mr. Lawless was brought into the Circuit

Court, on the return of a writ of habeas corpus.

Examined by Mr. Buchanan.

Q. At the time you entered the court room, and found Mr. Lawless arguing

the case of the rule against Foreman, when, as you have said, the Judge fre-

quently interrupted him,—do you recollect what expressions were then used by

the Judge?
Ji. I think that the Judge, in repeated instances, said, " You, sir, in your stric-

tures said so and so, which is false :
" and then adverted to some clause of the

Opinion different from that on which Mr. Lawless was arguing.

Q. What was the conduct of Mr. Lawless towards the court, during these

proceedings against the printer ?

A. He appeared much subdued ; more humble than I had ever seen him.

It seemed, from his manner, that he gave the matter up in despair, when he

left the court. The contrast in the manner and appearance of the two gentle-

men was the first thing that attracted my attention, when I entered the court.

The Judge was more warm, and Mr. Lawless more humble, than I had ever

before witnessed Mr. Lawless was evidently embarrassed, either by the con-

* Mr. Geyer was examined, last year, before the Judiciary Committee of the House of Rep.
resentatives.
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sciousness of authorship, to which I have alluded, or hy the frequent inter-

ruptions of the Judge, I cannot say which: perhaps both. I had no doubt that

he was the author, and the Judge, throughout, treated him as such.

Q. What was his conduct on the argument of the rule against himself?

Was it respectful, or otherwise?

A. I do not know that he opened his lips, or once left his seat. I cannot re-

collect that I once turned my eyes upon him.

Q. How long had he sat and listened to the Judge's remarks before you ad-

vised him to leave the court ?

A. I did not advise him to leave the court. I merely answered, in reply to his

question, that I did not think his doing so would be a contempt of court. I sup-

pose the Judge had been speaking for three quarters of an hour, or perhaps an

hour. It is difficult to measure the time with accuracy.

Q. How long, in all, did it take the Judge to deliver his Opinion ?

A. I said, upon a former occasion, that it occupied about two hours and a

half. It may be that I overrated the time.

Q. Did the Judge state why he objected to the article for referring to him by
the name of " Judge Peck ?

"

A. I understood him to look upon the passage as meant to be a sneer upon
him individually, and as furnishing evidence that it grew out of personal hos-

tility.

Q. Did he state what words, in his opinion, ought to have been used ?

A. Not that I remember. He used the term " court " several times. He
seemed to understand the clause as a sneer at himself, and as evidence of the

spirit in which the ar%le was written, which, he said, it was manifest was in-

tended to bring him into ridicule, and not, as we termed it, an assignment of

errors in the Opinion. It is proper that I should state that the Opinion was
published, as I understood, at the request of the members of the bar. I know
that I intimated such a wish, whether in writing or not, I cannot now say ; but

I know that such was the general wish of the bar.

Q. Do you recollect whether in your argument you referred to the constitu-

tion of the State of Missouri ?

A. I adverted to parts of it, particularly to several clauses in what we call

the bill of rights.

Q. Do you remember whether the Judge made any remarks at this point of

your argument ?

A. Yes. I referred to a clause in our constitution, which, I contended, con-
templated that all criminal prosecutions should be by indictment : the Judge then
made a remark, (perhaps inadvertently) the import of which I understood to be,

that the clause referred to was in the Slate constitution and might or would be
applicable in the State courts :—to which I replied, rather sharply perhaps,
Yes, sir, and it extends its protection over all citizens of Missouri, in all courts

within her limits. This clause and others were referred to for the purpose of
showing that the constitution not only contemplated freedom of discussion,

by allowing the truth to be given in evidence in prosecutions for libels, but for-

bade any other mode of prosecution except by indictment, and secured to the
accused a trial of the facts by jury. And I endeavored to show the danger of
a precedent which would allow a judge to sit in his own cause, and punish a li-

bel against himself in a form of proceeding which did not admit the truth to be
given in evidence.

Q. By Mr. Slorrs. Do you know whether any written opinion was deliver-
ed by the Judge, at the time he pronounced his decree in Soulard's case ?

A. I was not then present in court.

Q. Did you ever hear of any such opinion having been delivered at that

time V

A. No.
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Q. When did you first hear that any opinion in writing had been prepared

by the Judge ? How long after the decree ?

A. I do not remember. It cannot have been very long. I remember that in one

of the first conversations I had with members of the bar in respect to that deci-

sion I was told that the Judge had an amanuensis, who had been engaged to

assist him, either in drawing up his Opinion, or in making out a copy of it.. I do

not know which. Knowing Judge Peck's habits, I did not doubt that his Opin-

ion, if any had been delivered, would be reduced to writing for his own guid-

ance in future decisions.

Q. By Judoe Spencer. You were not present when the sentence was passed

on Mr. Lawless ?

A. No. I was then engaged in a cause in the Circuit Court.

Q. By Mr. Buchanan. What induced you to volunteer your services in the

first argument in the case of the rule against Foreman ?

A. One reason was this. There were several persons in Missouri who ad-

vocated the opinions expressed by Mr. Jefferson in his letter to Kercheval, in

relation to the tenure of office of the judges. I entertained different opinions.

On this occasion I was taunted, by Mr. Penrose, with a reference to the dis-

position manifested, as he said, by Judge Peck, to punish, as proving the pro-

priety of limiting the tenure of office : and I was anxious to prevent, if I could,

a course of proceeding which, I feared, could be seized upon to excite farther

prejudice, and increase the clamor which had been raised. The feeling to

which I allude broke out, afterwards, in a proposition to amend the constitution

of Missouri, by limiting the term of service of the judges. When I first went

into the court, I was prompted by curiosity ;
and intended to be only a looker

on ; and when I afterwards volunteered to argue the cause, I did not feel my-

selfvery well prepared to do so.

Q. By Mr. Storrs. How long have you been a counsellor at law ?

A. I have been in regular practice for fifteen years ; but I was admitted ear-

lier,—I believe in 1810. I had been in the army since my admission.

Q. By Mr. Buchanan. Have you ever been Speaker of the House of Repre-

sentatives of the State of Missouri ?

A. Yes. From 1821 to 1826 ; since which time I have not been in the le-

gislature.

Cross-examined by Mr. Meredith.

Q. You said, I think, that Mr. Lawless did not request you to appear for

him in the argument of the rule against Foreman ?

A. I did say so. Mr. Lawless left the court in a great hurry, and from my
acquaintance with his habits, I rather think that he did not even see me, though

I was very near him.

Q. Was the printer himself present ?

A. I do not remember.

Q. You say that Col. Strother was interrupted in the course of his argu-

ment by Mr. Lawless, or by some of you ?

A. I was sitting (I think) next to Col. Strother, and Mr. Lawless next to

me. My present impression is that I interrupted Mr. Strother, as I think at

Mr. Lawless' request. I think it must have been so. It was not at my own
motion, I am sure.

Q. What ground of argument was Mr. Strother taking, when you interrupt-

ed him ?

A. He was taking none, as I thought. He seemed disposed to apologize for

Mr. Lawless. I considered him as making rather an apology, than an argu-

ment. It was on that account that he was interrupted.

Q. This was in the case of the rule against Lawless ?

A. Yes.
Q. How often did you argue in the case of the rule against Foreman ?
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A* Not more than once.

Q. Where was the court held on that occasion ?

A. In the house of Mr Penrose.

Q. Did you make no argument in this case when the court was held in the

Baptist church ?

A. It may have been that T argued there on some other question. I am
very certain that I did not argue that question there, at that term.

Q. Did you at any other term ?

A. No ; I do not think I did. I may have argued some similar questions
;

for I have been engaged in other cases of this kind.

Q. Before this same court ?

—

A. No.
Q. In a case of contempt ?

—

A. Yes.

Q. In what case ?

A. In the case of a rule made against the printer of a paper, called the En-
quirer, printed at St. Louis, whose name was Ford.

Q. In what court t

A. In the State Circuit Court of St. Louis county. Ford had printed an ar-

ticle which reflected on an opinion delivered by Judge Tucker, as to the con-

stitutionality of our law-office law.

Q. Was that a case of attachment for contempt ?

A. It was a rule made against the printer.

Q. Of the same paper in which the article signed " A Citizen " appeared ?

A. It was, I believe, the same printing establishment. Ford was the predeces-

sor of Foreman. The charge was a misrepresentation of the opinion, as I un-

derstood it.

Q. When did this take place ?

A. Late in 1821, or early in 1822.

Q. At what place did you argue that cause ?

A. At a house belonging to Mr. Giddings, on Market Street, in St. Louis.

The counsel did not go far into the argument, because Mr. Ford, the defend-
ant, was very impatient to deliver a speech which he had written for the occa-
sion; and as he persisted in it we left him to his fate.

Q. Was this case after the ratification of the constitution of Missouri ?

A. Yes. It arose out of the first decision under the act of June, 1821.

Q. When was the constitution adopted ?

A. In 1820. The Legislature of Missouri acceded to the condition on which
the State was admitted into the Union, in June, 1821.

Q. What became of the case ?

A. I do not remember, particularly ; but I think Ford purged himself of the

contempt.

Q. You abandoned him, then, because he wished to make a speech for

himself?
A. Yes. He pulled the speech out of his pocket, and seemed bent on making

a display. The whole was a ludicrous affair. I went out of the court house,
after hearing part. I was not able, very well, to observe order.

Q. Had he previously submitted the speech to you ?

A. No. But from what I knew of the man and heard him say, I thought he
would do himself no good.

Q. By Mr. Buchanan. Has that case been reported ?

A. No. It. was in the Circuit Court, whose decisions are not reported. I

speak from memory. It was a rule for a contempt, in an alleged misrepresenta-
tion of the Opinion of the Court. The misrepresentation was insisted on by the
court, but I do not remember the extent of the doctrine laid down.

Q. This was in the Circuit Court of the State ?

—

A. Yes.
Q. Do you know of any similar case in the Supreme Court ?

A. Yes. There was one which arose out of the case of Bellesime against
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McCoy. This was in 1822 or 1823. It was after the organization of the State

Courts under the constitution. ,

Q. What was the nature of the case ?

A. It came up on a writ of error from the Circuit Court of St. Louis county,

where judgment had been given for McCoy. The judgment was affirmed by

the court above. Mr. Lawless was counsel for Bellesime. He had applied

for a re-hearing ;
and on the very day that the publication took place, a re-hear-

ing had been granted. The publication contained a statement of facts, together

with the decision of the court. The statement did not correspond with that in

the bill of exceptions, on which the cause was removed to the Supreme Court.

When the rule was made on the printer the cause had been reinstated ; and

the question which came up, was, whether it was a published misrepresentation

in relation to a cause pending ? The court went distinctly on the ground that

it was. It is proper here to state that the bill of exceptions was a very meagre
one, and did not contain, by any means, so many facts as the publication of the

case in the paper. I state the facts of the case as they were represented and

understood to be, and not on my own knowledge, as I understood them.

Q. It was a misrepresentation then of the cause, not of the Opinion ?

A. Yes. The facts in the paper differed from those in the bill of exceptions
;

but the Opinion also was represented as erroneous, and the publication contain-

ed an appeal to the Legislature to amend the law, the operation of which, as

held by the court, was complained of.

Q. What became of the proceeding against the printer ?

A. He gave up Mr. Lawless as the author ; or Mr. Lawless answered as being

the author; I do not distinctly remember which. My attention was confined to

what related to the proceedings against Mr. Lawless chiefly. I do not know
whether the court stated what would have been done if the cause had not been

pending ; as it was, the rule was made absolute on Mr. Lawless, and he purged

himself of the contempt, in answer, on oath, to interrogatories in some form.

Q. After you had been engaged in the argument in behalf of Foreman, had
you not a personal conversation with him ?

A. I cannot say : it is probable I had.

Q. Did not Mr. Foreman manifest great anxiety to be permitted to disclose

the name of the author of the article signed " A Citizen ?
"

A. I do not remember that I heard him say anything on that subject.

Q. Had you any conversation with Foreman in the presence of Mr. Lawless ?

or had they any conversation in your presence on that subject ?

A. No. I may have conversed with Mr. Foreman ; but if I did, I have no

recollection of what passed.

Q. Do you know where the District Court held the commencement of its

sessions in that term ?

A. No. I suppose at the house of Mr. Penrose. I do not know that it sat

at any other place.

Q. You said that you accompanied Mr. Lawless to court, as his counsel.

A. Yes. I met him on the way from the Circuit Court to the District Court,

when he made the request.

Q. Was the request then made for the first time ?

A. I think so. I cannot remember distinctly. He may have made it before.

Q. Do you remember on what day of the week the argument took place ?

A. No. My recollection of the facts is very indistinct ; many of them I have

probably forgotten. I could not state how many days the argument occupied,

but for the record.

Q. When you spoke of the court as having made use of harsh language, did

you refer to the terms " false and malicious ?
"

A. I think those terms were used.

Q. Were they used by the Judge in reference to the publication, or were

they addressed to Mr. Lawless personally ?



TESTIMONY. I75

A. I do not think they were addressed to him personally. The Judge did

not name him. It is possible I may have confounded his calling the publication

a calumny, with his calling its author a calumniator. The Judge often spoke

of the publication as a libel.

Q. Did he address himself, personally, to Mr. Lawless ? or were these words
employed in the Judge's comments on the publication ?

A. In his comments on the publication, when he was arguing to show that it

was a gross libel.

Q. You say that the Judge, addressing himself to Mr. Lawless, often used

the expressions, " You say so and so ?
"

A. Yes.

Q. Are you certain that Mr. Lawless had not himself first assumed the au-

thorship, and had used the expression " I say " so and so?

A. I do not remember that he assumed the authorship, in terms ; but I think

none could hear him and avoid the inference that he was the author.

Q. I wish a direct answer whether you recollect, or not, that Mr. Lawless
himself used the words " I said, in my strictures? "

A. I think he did use language of that import, but I cannot be certain as to

the words, because I felt so sure that he was the author; and he exhibited to all

the bystanders such evidences of being the author, that his using the expression

may not have made any particular impression on me. I now think, however, that

on one or two occasions he spoke in the first person, and afterwards endeavor-

ed to correct himself, and that this embarrassment of his was a source of some
amusement to the bystanders.

Q. Was there not much excitement, both at the bar, and among the audi-

ence, during the arguments on both rules?

A. Yes, there was
;
particularly on the second day, the crowd was great.

Q. Were you counsel for any of the landclaimants?

A. Yes, for a few of them.

Q. Was it on that account that you requested the Judge to publish his

Opinion ?

A. Yes. I do not know that I made the request directly to the Judge, but

I expressed such a wish, and it was the general wish of the bar. The effect of

the decision upon other claims made it a matter of interest to know what was
the prospect of their being confirmed.

Q. When the Opinion, at length, was published, did you consider it as

anonymous?
A. No. I read and treated it as the opinion of the court. I drew my own

conclusions from it, and I thereupon determined to withdraw the cases of my
clients.

Q. By Mr. Wirt. Do you recollect whether you employed any popular

topics of argument? And if you did, whether they were much insisted on?
Q. Yes. I invoked the aid of every article in our Bill of Rights, which would

bear on the subject. I spoke of the alarming consequences likely to follow the

precedent which would now be set, if this publisher should be punished. Per-
haps my address might be considered by some as declamation ; but I thought
it was argument.

Q. Did you descant much on the liberty of speech, the trial by jury, and all

these things ?

A Yes ; I thought them about to be violated.

Q. Did not the Judge begin with these topics, before he went into the ex-

amination of the published article?

A. I think he did ; but not on the same day. I think it was during the dis-

cussion on the other rule against the printer.

Q. Did he then answer the representations of that publication, article by ar-

ticle ?
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A. Yes.

Q. Was it. in this part of his remarks that he used the words deemed by you
offensive ?

A. Ye3. Mr. Bates read the paragraphs. The Judge then commented on
them, referred to the Opinion, and remarked on their tendency. I think this was
on the second day. It was on the first day that he spoke in relation to the
Bill of Rights, and in reply to the argument, employed for the purpose of show-
ing that to extend the power of the court beyond the limits of strict necessity

would be a violation of the constitution.

Q. Did you hear the opinion of the Judge, in the case of the rule against the
printer?

A. Not the whole of it.

Q. Was it confined to the legal objections adduced against the rule?
A. It was, so far as I heard it.

Q. Was that opinion delivered immediately on the close of the argument ?

or did the court take time?
A. I do not recollect. I rather think that time was taken. I am not certain.

Q. How long did the argument in the printer's case continue?
A. Mr. Lawless was speaking when I entered. I suppose it occupied about

two hours and a half after that.

Q. Did the argument in the printer's case extend through two days?
A. I do not remember; I was in the court only at intervals, and was not there

until some time after the commencement of the proceeding.

Q. Was the case of Chouteau then going on in the Circuit Court ?

A. I think it was, but I am not certain.

Q. Were you counsel in that case ?

A. Yes. It was the first in order of many cases, in which very important
principles were involved. I believe I did not argue the cause to the jury. I

argued questions of law, upon instructions moved for.

Q. Who were associated with you as counsel.

A. Mr. Cozens, and Mr. Lawless.

Q. Was there any argument before the jury?
A. There was some. When the habeas corpus was applied for, on behalf of

Mr. Lawless, Mr. Gamble was engaged in his argument in conclusion, for the
plaintiff, as I think ; and I believe that the jury had retired, before the return of
that writ, and the appearance of Mr. Lawless.

Q. How many counsel were there on the other side?

A. Two. Mr. Gamble and Mr. McGirk. They both addressed the jury; but
we did not consider the argument before the jury as very important, because
there was not much dispute as to the principal facts of the case.

Q. Who argued the case with you ?

A. I am not certain whether it was Mr. Cozens or Mr. Lawless. I mean on
the argument of the questions of law. I did not think it important that more
than one should address the jury. By the course of practice of the court, two of
the counsel for the defendant must have followed each other, if all had addressed
the jury.

Q. Did you begin the cause by asking instructions from the court ?

A. Yes, after the close of the evidence; but the court held up its instructions

till the cause should be argued before the jury. The Judge hesitated about
the positions we assumed. The cause rested mainly upon facts in the history

of Louisiana, connected with the destruction of the Natchez.

Q. You considered, then, the argument on the instructions, as deciding all

that was important in the cause ?

A. In my opinion the argument before the jury was of little importance. I

thought the instructions, if given, would be decisive of the cause. The only
disputed fact which could be at all important in any event, was, whether the an-

cestor of the plaintiff was a negro or a Natchez woman. We contended that if
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she was a Natchez, taken in war, and reduced to slavery by the French, as al-

leged, then her descendants, having been born and held in slavery in Louisiana
while occupied by the French, were not entitled to their freedom,—and to this

effect we asked instructions.

Q. Had the argument on the instructions been concluded ?

—

A. Yes.

Q. Was Mr. Lawless there ?

A. Yes. I think he aided me, but I have no distinct recollection on the

subject. It may have been during the argument of the question of law that he
was called out of court on the attachment.

Q. Have you a perfect recollection, as to the language employed by Judge
Peck in his remarks on the published article ?

A. No. Not as to the precise words. What was said in relation to the Chi-
nese custom made a strong impression on me.

Q. Has there not been a great deal of conversation between yourself and
Mr. Lawless, and others on this subject generally, since that time ?

A. There was, immediately after.

Q. Have not those conversations been repeated down to the present time ?

A. No. When the Judiciary Committee asked that they might be discharged
from the further consideration of Mr. Lawless' petition, and that he have leave
to withdraw his petition and documents, I considered the matter as at an end.
I had been warned by Mr. Lawless to hold myself in readiness for a summons

;

but we had ceased to converse much about the matter, until recently, when I

learned that the witnesses were to be summoned to this place. Since then I have
had much conversation with Col. Lawless, and others, on the subject.

Q. How long is it since the case occurred ?

A. In April, 1826.

Q. That is four years and a half: amidst all these conversations, through
such a period of time, can you fully rely on your memory ?

A. No, I cannot ; especially as to particular words ; nor can I be at all positive

as to the order of events. I remember such things as struck me with force at

the time, and scarce anything else distinctly.

[Here the cross-examination closed.]

Q. By Mr. Buchanan. I wish to bring back to your recollection some of the
circumstances of the case of Bellisime vs. McCoy. You say that there was a
petition to the Supreme Court for a re-hearing, after that court had affirmed the

judgment of the court below ?

A. Yes, and the re-hearing was granted.

Q. The publication, then, was made whilst the decree of the Supreme Court,
affirming the judgment below, was yet standing ?

A. I do not know the fact, of my own knowledge, but I think it must have
been after the grant of the re-hearing.

Q. You say that Mr. Lawless purged himself of the contempt. In so doing
did he not swear that when he wrote the article he was ignorant that the re-hear-

ing had been granted ?

A. Yes. In the same newspaper which contained the publication then com-
plained of, there appeared an article to this effect : " We stop the press to an-
nounce that a re-hearing has been granted in this case." This fact was urged
by Mr. Lawless in his defence.

Q. Did you not say that Mr. Lawless appealed to the Legislature for its in-

terference ?

A. Yes ; in the publication.

Q. Did the Legislature change the law ?

A. In 1824 there was a general revision of the laws. I was one of the re-

visers, and reported a bill which afterwards passed into law, by which the evil of
which Mr. Lawless complained was remedied.

Q. You have informed the court what was the manner of the Judge, when
Mr. Lawless was arguing in behalf of the printer. What was his manner after-

23
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wards, when he was delivering his Opinion on the rule against Mr. Lawless
himself ?

A. It was unusually vehement ; to a degree amounting to passion, as it ap-

peared to me, though I may have been mistaken. The Judge is ordinarily very

mild in his manner of delivering his opinions.

Q. Have you ever seen it stated since in any publication that such a law as

the Judge referred to does exist in China ?

A. No.
Q. You say that from the first, Judge Peck treated Mr. Lawless as the au-

thor of the article signed " A Citizen," and that Mr. Lawless acted as if he was
the author. Whilst Mr. Lawless was addressing the court what did he say to

the Judge, as to his intention to treat the court with disrespect or otherwise, in

publishing the article signed " A Citizen "?

A. He endeavored to prove, from the article itself, that no disrespect could

have been intended. He expressed, emphatically, the absence of all intention

to commit a contempt. He showed a familiarity with the article, and with the

intentions of the author, which plainly showed that that author was himself. I do

not say that he at any time used the expression " I did not mean so and so ;" but

he declared that there was no intention in the author to contemn the court, and

that no such intention was manifested by the article. Whenever he used an ex-

pression, as though he were himself the author, he afterwards endeavored to

correct himself, by adding " as is manifest from the language employed," or

something to that effect, thus endeavoring to keep up the character of counsel.

Q. You have said that his manner was unusually subdued. What do you
mean by that expression ?

A. Mr. Lawless is usually rather excitable and impatient of interruption
;

but, on this occasion, he was very patient, under all the interruptions that took

place. This was one of the first things that struck me on entering the court.

Q. Did Mr. Lawless leave the court, before, or after, the Judge made the ref-

erence to the Chinese custom of blackening the house of a slanderer ?

A. I do not remember.

Q. By Mr. Spencer. In the case of McCoy, you say that the bill of excep-

tions was very meagre, and that the statement of facts published in the newspa-

per was much more ample. Was it ever pretended that the facts stated in the

latter, had not occurred ?

A. Not that I know of.

Q. The misrepresentation, then, consisted in the amplification of facts which

were not in the bill of exceptions ?

A. Yes. I understood him as embodying in the publication all that he con-

sidered himself as having proved in court ; but all of the same facts were not con-

tained in his bill of exceptions.

Q. When he wrote his publication, the cause, as he supposed, had been final-

ly disposed of, and he did not know that it had been reinstated ?

A. Yes ; that was my understanding of the matter.

Q. Was Mr. Lawless leading counsel in Chouteau's cause ?

A. I do not know which of the other gentlemen concerned was the leading

counsel, so called. I was employed as auxiliary.

Q. Was he not interrupted by the service of the attachment from Judge
Peck, during the trial of that cause ?

A. Yes : it must have been while the trial was going on, but I do not know
at what stage of it. I cannot say whether he had argued the cause or not.

Q. By Mr. Meredith. You say that the cause of Bellisime and McCoy
had been reinstated without the knowledge of Mr. Lawless, before his publica-

tion appeared ?

A. No; I did not say so. I do not know certainly what Mr. Lawless knew
on the matter.
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Q. By Mr. Spencer. You said, I think, that the article contained a note,
declaring that the cause had been reinstated ?

A. That was not in the article, but it was in the same newspaper ; and my
impression is that it was inserted there by Mr. Lawless. My understanding of the
matter was that the account of the cause had been written after the affirmance of
the judgment ; that it was in type, and probably the paper about to be put to

press, when the re-hearing was granted ; and that Col. Lawless caused a no-
tice of that fact to be inserted (as I have stated) in the same paper.

Q. By Mr. Meredith. Was Mr. Lawless' motion for a re-hearing pending
when he made that publication ?

A. I suppose it must have been pending. I do not know certainly when the
article was written.

Q. Mr. Lawless was not the only counsel for Bellisime?
A. I think he was.

Q. By Mr. Wirt. You said that Mr. Lawless' purgation from the contempt
consisted merely of his statement on oath that he did not know, when he wrote
the article, that the cause was then pending?

A. I did not say that it consisted merely of that statement, but that that was
one of the. matters it contained.

Q. Was not the question put to him, whether he did or did not intend a con-
tempt? and did he not disavow such an intention?

A. I am unable to distinguish, between his speech on that occasion, and his
answer to interrogatories. In his speech he made many disavowals.

Q. Cannot you say whether one of the interrogatories was, whether he in-

tended any contempt?
A. I do not know; but the record will show. I distinctly remember that he

made a disclaimer of all purpose of contempt, but whether in.answer to an inter-

rogatory or only in his speech I am unable to state.

Q. The publication, then, was made, after his motion for a re-hearino-, and be-
fore the fate of that motion was known?

A. I understood that it had been prepared for publication, pending the mo-
tion; but I am not certain.

Q. By Mr. Meredith. In Mr. Lawless' argument before Judge Peck, on
the rule in the case of the printer, did he make any disclaimer of contempt?

A. No other than I have already stated.

Q. Did he make any on the rule against himself?
A. I think it was understood between him and his counsel, that no apology or

disclaimer was to be made; but that the defence was to be put upon the ques-
tion of law, and Mr. Strother was stopped because he used the language of
apology.

Q. Is there any rule in the District Court of Missouri as to the number of
counsel?

A. Yes. I believe two only are allowed to speak in civil cases on the same side.

Q. By Mr. Wirt. In the case of the printer were the disclaimers of Mr. Law-
less made while he was arguing from the face of the paper?

A. Yes. Sometimes he said, that there was no intention in the author to com-
mit a contempt, speaking as though he were the author; then he would change
his terms, and endeavor to re-establish the distinction between the characters of
author and counsel.

Q. But when he was brought upon the rule against himself, he made no dis-

claimer of contempt?
A. Not that I remember.
Q. By Mr. Storrs. Did not Mr. Magenis, in his argument, press to the court

what have been called by the respondent's counsel, the popular topics, concern-
ing the liberty of the press, the liberty of speech, and the trial by jury?

A. I do not remember. While he was speaking, my attention was at times
distracted by conversation.
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Q. Did the Judge answer the arguments on these topics, before he went into

an examination of the article?

«#. I cannot remember whether he said anything on that subject, at that time.

Q. Did he enter into any formal refutation of them?

[Here Mr. Wirt inquired of the managers, whether their questions related to

the popular themes of argument?]

Mr. Storrs. Yes. Those themes are popular, as we hope, and more shall

be heard of them bye and bye.

Mr. Wirt. They have heretofore been so designated in this examination,

and therefore I used the expression.

Q. By Mr. Wirt. Had the Judge disposed of these topics in the argument

in the case of the printer?

./?. Yes : such is my impression.

Q. By the Court. Was it understood by Mr. Lawless and his counsel that

he should make no disclaimer of an intention to commit a contempt upon the

court, but should stand upon the law?

A. There was no express agreement, that I remember: but I concluded such

to be the intention of Mr. Lawless from the tenor of the conversation at the

time he suggested the course of defence: and my impression is confirmed by

the fact of the interruption of Col. Strother. From what I understood as the

wish of Mr. Lawless, I should have considered myself as precluded from mak-
ing any apology whatever, had I felt a disposition to do so; but I thought

it was not a proper case for an apology.

[Here the cross-examination ended.]

The court then adjourned until tomorrow.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Wednesday, December 29.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and Mr. Meredith, one of his counsel, also

attended.

On the opening of the court Mr. Meredith rose, and in apology for the ab-

sence of Mr. Wirt, the senior counsel for the respondent, stated that that gen-
tleman had suddenly been called away, in consequence of the sickness of a mem-
ber of his family.* Mr. Meredith expressing the painful sense he felt of the re-

sponsibility thus unexpectedly cast upon him, proposed in behalf of the respon-

dent, that as the testimony in support of the impeachment was now, probably,

near its close, the remaining witnesses on the part of the United States should

be examined, and that then a short postponement should take place, in order to

allow Mr. Wirt an opportunity to resume his place in the cause : he thought
that an adjournment until Monday would be sufficient.

Mr. Buchanan, in behalf of the managers, expressed their willingness to yield,

with perfect deference, to any course the Senate might adopt.

Mr. Holmes, thereupon, moved that the court, when it adjourned to-day,

should adjourn to meet on Monday next. But in consequence of a suggestion

from Mr. Spencer, that it was possible the examination of the remaining wit-

nesses might consume a longer time than the residue of the present sitting, the

motion was waived for the present.

* His daughter died the same night.
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Charles S. Hempstead was then callel and sworn.

Q. Bij Mr. Buchanan. Please to proceed and relate to the court whether

you were present in the District Court of Missouri during the proceedings

against Mr. Foreman, on the rule for a contempt, and state what took place.

A. I was present in the District Court for Missouri sitting as a Land Court,

when an argument was had on a rule made against Stephen W. Foreman for

an alleged contempt of court, in publishing, in a paper edited by him, a certain

article signed " A Citizen." 1 recollect hearing the argument of counsel, on

that occasion, and, so far as I remember, they have been correctly stated to this

court, by Mr. Geyer. I think Foreman was discharged from the rule
;

probably because he purged himself of the alleged contempt. Mr. Lawless ei-

ther was given up by the printer, or acknowledged himself as the author. A
rule was then made against him to show cause why he should not be punished

for a contempt, in writing that article, and causing it to be published. I was
present during the argument in his case also ; but who were his counsel I do

not distinctly recollect. I think however, they were Mr. Geyer and Mr. Mage-
nis. I cannot, now, repeat all their arguments ; but the substance ofthem was,

that the court had no jurisdiction in the case, inasmuch as the article signed " A
Citizen" referred to an opinion of the court, in a cause not then pending ; and

I understood the counsel to rest their cause on that ground. They insisted

that the cause having passed from the court, it was not competent for the court

to punish, as for a contempt, any strictures on the Opinion which had been de-

livered. I was present during most of the proceedings against Mr. Lawless.

I was in court when Judge Peck delivered his Opinion on the rule against him
;

and, according to my recollection at this time, the Judge called upon Mr. Bates,

then United States District Attorney, to read the article. He then discussed the

doctrines which had been adduced by counsel, and spoke at length on the law of

contempts, generally. What were the arguments employed, I do not recollect :

but he came to the result, that the case before the court was contemplated by that

law, as he understood it ; and that the author was punishable under it. In giving

the reasons for this conclusion, he stated that the intention of the author evi-

dently was, to misrepresent the Opinion delivered by the court, in the case of

Soulard ; and not only that, but to bring the court into disrespect, to shake the

public confidence in its decisions, and to create a belief among the land claim-

ants that they were not to expect justice from that, court. He spoke at some
length—appearing at times much excited, often vehement in his manner, and
violent in his gesticulation. As he was proceeding to discuss the article, para-

graph by paragraph, he mentioned, in the course of his remarks, the punishment
inflicted upon a calumniator in China, as has been stated by other witnesses.

I cannot recollect his precise words ; but the substance was, that a convicted

calumniator in China had his house blacked, to indicate the depravity of his

heart, and as a warning to others : and I think he added, (though I may be
mistaken) that if the author of the publication in question had resided in China,

such would have been his punishment. I cannot state whether I was in court,

at the time of the final sentence of Mr. Lawless. I do not now recollect.

Q. By Mr. Buchanan. Do you recollect the terms used by the Judge in de-

livering his Opinion ? and were they applicable to the article itself, or to the

author of the article ?

Jl. I recollect that the Judge made use of the terms l
' false," " calumniator,"

and " slanderer ;
" and my understanding was, that he applied them to the au-

thor of the piece signed "A Citizen."

Q. What was the manner of the Judge, on that occasion, compared with his

usual manner on the bench ?

A. It was extraordinary, vehement, and very much excited. His usual

manner is marked with great patience, mildness and good temper.
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Q. By Mr. Wicklijfe. Were you present when the Opinion was originally

delivered by Judge Feck in the case of Soulard ?

A. Yes.

Q. There was no written Opinion read on that occasion ?

A. Not that I recollect of; the Opinion, I feel confident, was delivered ver-

bally. My reason for thinking so is, that I took notes of that Opinion, myself,

at the time.

Q. By Mr. Buchanan. Have you got those notes ?

A. Not here. They are in Missouri.

Q. Do you recollect, distinctly, whether the Judge read his Opinion, or de-
livered it orally ?

A. My impression is, that he delivered it orally. He could not, indeed,

have read it himself, from the state of his eyes at that time.

Q. By Mr. Spencer. Did any other person read it for him ?

A. I think not. 1 am strongly impressed with the belief that he delivered

it verbally. I am almost positive that he did.

Q. By Mr. Buchanan. When was it delivered ?

A. Some time in 1825. I think it must have been in that year, for the pro-

ceedings against Mr. Lawless were in the spring of 18*26.

Q. The decree was entered in December, 1824, and one of the witnesses

stated that its entry had been postponed for the accommodation of Mr. Law-
less. How long before its entry was the Opinion delivered ?

A. I do not recollect.

Q. By Mr. JVickliffe. Did you read the Opinion of Judge Peck, as it was
published in St. Louis ?

A. Yes, soon after it was published, but not since.

Q. Was it not a considerable amplification of the Opinion as delivered

orally ?

A. It strikes me that it was. The Opinion is given more at length, but it>s

substantially the same. It is some years since I read it, and I did not compare
the printed Opinion with my notes of that which was delivered. I cannot say

if there was any discrepancy, but I certainly think that the original Opinion was
amplified.

Q. By Mr. Spencer. Were you present when Mr. Lawless made his argu
ment for Foreman ?

A. Yes.

Q. Did he on that occasion disclaim the intention of misrepresenting the

Opmion
A. 1 do not remember.
Q. How long was the Judge occupied in delivering his Opinion against Mr.

Lawless ?

A. I think from one to two hours and a half. Certainly more than an hour,

and I think not less than two hours. I know that he took up a good deal of time.

Q. Do you remember the exact expressions, and whether the language of

the Judge was not calculated to harrow up the feelings of Mr. Lawless ?

A. I thought so. Many of his expressions were certainly calculated to har-

row up the feelings of any one who was the subject of them.

[Mr. Meredith. We object to that question—it is not legal.

Mr. Spencer. Had the objection been made sooner, I should not have press-

ed the question.]

Q. By Mr. Buchanan. What was the manner and the conduct of Mr. Law-
less, while the Judge was delivering his commentaries on the article ?

A. I observed nothing extraordinary. He was quiescent, and seemed very

patient. There was nothing that caused me particularly to observe him, unless

it was that he was more quiet than I had presumed he would have been, know-
ing the man as I do.



TESTIMONY. 183

Cross-examined by Mr. Meredith.

Q. I understood you to say that you were present during the argument of
the rule against Foreman. Were you present at the commencement of that

argument ?

A. I cannot say. I was not present in the Baptist church, but was present

when the court was held at the house of Mr. Penrose.

Q. Were you in the court at the commencement of the argument ?

A. I think I was, but I cannot be positive.

Q. Have you no recollection of any argument in the Baptist church.

A. I have not. I do not think I was in court while it was held in the Bap-
tist church.

Q. It did sit there, then, at that term ?

A. I do not know. 1 was so told, but I am not certain of the fact.

Q. Do you recollect on what day ofthe week you were first present ?

—

A. No.
Q. How long did the argument continue?
A. It appears to me that the argument, on the rule against Foreman, occu-

pied one day, and that on the rule against Mr. Lawless, another. The whole
proceedings occupied two days, if not three.

Q. How many counsel were heard in the argument for Foreman ?

A. I am not certain. My impression, when before examined, was, that there
had been three ; but I have since been informed that I was mistaken as to Mr.
Strother. Mr. Geyer and Mr. Lawless spoke, and perhaps Mr. Magenis, but I

am not positive as to the last.

Q. You referred to the testimony of other witnesses for the argument em-
ployed. What is your own recollection of the course of argument, on the rule

against Foreman ?

A. The argument, I think, was substantially the same in both cases.

Q. You stated that, in delivering his Opinion in the case of Lawless, the
Judge's manner was vehement, and that he was violent in gesticulation. To
what kind of gesticulation did you refer?

A. To gesticulation with his hands.

Q. Is it not his usual judicial manner to use much action?

A. It is not. When at the bar he did, but not upon the bench.
Q. Does he not employ gesticulation, to some degree, on the bench ?

A. Yes.

Q. You were struck, then, with the vehemence of his gesticulation ?

A. I was.

Q. So much so, that you remember it ever since ?

A. Yes. I had reason to recollect it. His usual manner on the bench is

marked by great patience. The Judge is a person who presides, in general,
with a great deal of good disposition ; and it struck me as singular that he should
be so much excited, should use so much gesticulation, and employ such lan-
guage as he did.

Q. In your examination before a committee of the House of Representatives
did you state that?

A. I cannot say.

• Q. Do you distinctly recollect the language of the Judge? and did you sup-
pose that it was addressed to the author of the publication?

A. I have stated the terms he used, and that he applied them, either to the
author of the piece, or to Mr. Lawless. I do not know whether he applied
them to Mr. Lawless, personally, or to the author of the article.

Q. You stated that the Judge employed the terms, " false," " slanderer,"
"calumniator

;
" are you sure that he did not use the words, " slanderous" and

" calumnious? "

A. I may be mistaken, but such is not my recollection.

Q. The words " slanderer." " calumniator," could not have been applied to
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the publication ; thev must have referred to the author. If he had meant the

article, he would have employed the term " slanderous." Are you sure he said

slanderer?

A. Yes ; and I considered the term as applicable to the author of the piece.

Q. You stated that the Opinion, as published, was much amplified. Do you
mean that the reasoning was extended?

A. As I observed before, I have not compared the Opinion with my notes,

and it is some years since I read it, which was when it first appeared. I have

not, I think, read it since. It seems to me it was somewhat amplified.

Q. D y you mean that any new d >ctrine was advanced?

A. No. But the Opinion, as published, appears longer than when delivered

orally.

Q How long was it in the delivery? I mean the original Opinion?

A. I do not recollect.

Q. How many hours ?

—

A. I do not recollect.

Q. How long do you suppose the published Opinion would occupy in the

reading ?

A. I cannot say, exactly. I suppose more than an hour : perhaps an hour
and a half.

Q. Do you recollect what particular parts are amplified?

—

Jl. I do not.

Q. Were the Opinions substantially alike?

A. That is ray recollection of them.

Q. Were you present when Mr. Foreman appeared in court ?

—

A. Yes.

Q. Were interrogatories tendered to him?

—

A. I do not remember.

Q. You sav that Mr. Foreman purged himself of the contempt : was it by
declaring that he had no intention to commit a contempt?

A. My recollection is that he did.

Q. Was the declaration on oath?

—

A. I do not remember.

Q. Was Mr. Lawless present when Foreman was brought up on the attach-

ment ?

A. I cannot say.

Q. Do you recollect any communication from Mr. Bates to the court, on the

part of Foreman ?

A. I do not.

Q. You remember no communication, then, from Mr. Bates, Mr. Foreman, or

any other person, as to 3Ir. Foreman's readiness to purge himselfofthe contempt ?

A. I do not.

Q. Were you in court when the rule was made absolute against Foreman?
A. I do not recollect.

Q. Did you hear any opinion delivered by the Judge on that rule?

A. I did not, that I now remember.

Q. Have you a distinct recollection, as to the arrangement of the several

parts of the Opinion delivered by the Judge in the case of Mr. Lawless?

A. I think I have.

Q. What was it ?

A. He commenced, I think, with reviewing the arguments which had been

offered by counsel on the question of jurisdiction, and the law of contempts
;

stating what had been the decisions as to that law, both in England, and the

United States. Whether he then called upon Mr. Bates to read the article, I

cannot be positive. He then applied the law to the case before the court, and

his conclusion was, that the author of the publication was punishable, as for a

contempt. He spoke at some length, while discussing the laws, and he then

went into an examination of the article signed " A Citizen," and reviewed it

throughout, paragraph by paragraph, with a view to show where it had misrep-

resented the Opinion, and where the author was guilty of a contempt.

Q. Were those the only topics he discussed?

A. There were none others, that I recollect.
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Q. At what stage of the Opinion, I mean, during the delivery of which of its

two branches, were the expressions you have quoted employed by the Judge?
A. I think, in his review of the article.

Q.'Then all the offensive epithets were used in his review of the article?

A. Yes, as I now recollect.

Q. Do you recollect that the Judge addressed Mr. Lawless personally?

A. I do not.

Q. Was Mr. Lawless present?

A. He was, during the delivery of a part of the Opinion ; but he left the

court before it was concluded.

Q. At what stage of its delivery?

—

A. I cannot say.

Q. Had the Judge disposed of the first branch of the subject?

A. I cannot say.

Q. During what stage of the delivery was his allusion made to the Chinese
punishment of a slanderer?

A. I have already stated that it was during the discussion of the article.

Q. Was Mr. Lawless present at that time?

—

A. I cannot say.

Q. During what stage of the Opinion was it, that the Judge commented on
the probable effect of that publication on the land claims then pending?

A. I cannot say.

Q. Were you counsel for any of the land claimants?

A. I was, for some of them.

Q. In how many causes?

—

A. In thirty or forty.

Q. Had you any personal interest in those claims ? I mean distinct inter-

ests of a professional kind?

A. Yes, I had, in some of them, an interest by inheritance.

Q. To what amount?

—

A. I cannot state, precisely, at this moment.
Q. Were you an owner of this interest at that time?

A. I was ; but with a number of other heirs.

Q. You say that the deportment of Mr. Lawless was unusually quiet?

A. Unusually so, for him.

Q. What is his usual deportment to courts?

[Mr. Buchanan, on the part of the managers, objected to the question; ob-
serving that they did not at present wish to enter into a discussion of this sub-
ject, unless it should be the pleasure of the Senate. Mr. Meredith replied that

he should not press the inquiry at present.]

Q. How many petitions for claims were filed by you?
A. About thirty or forty.

Q. Did you draw them up yourself ?

—

A. Yes.

Q. Did you embody the concessions to which they related, in those petitions ?

A. They were either embodied in the petition, or they were appended to it,

and referred to.

Q. When they were appended, as documents, were the copies so appended
true copies of the concessions?

A. Yes.

Q. By Mr. McDujfie. Will you state to the court whether, when you spoke
of the excitement manifested by the Judge, you meant the excitement of debate,
or the excitement of passion and anger?

A. I thought that, at times, he was somewhat in a passion; (bid this was only

at certain times, not universally.)

[Here the cross-examination closed. Mr. Buchanan, on behalf of the mana-
gers, then gave in evidence:—

]

1. The certificate of the naturalization of Luke E. Lawless.

2. The protest of Charles Dehault Delassus against certain regulations of the

intendant Morales.

3. The proceedings of the Supreme Court of the State of Missouri for a con-

24
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tempt, in consequence of a newspaper publication mis-stating the opinion of the

court in the case of Alexander Rellissime vs. James McCoy.
4. The Opinions ofthe Circuit Court of the county of St. Louis in Missouri

in the cases of Chauteau's heirs, and of Joseph Wherry and others vs. the

United States.

Mr. Meredith, in behalf of the respondent, gave in evidence the publication

in the Missouri Advocate by Luke E. Lawless signed "A Citizen."

Mr. Wicklifl'e, on behalf of the managers, gave in evidence the Explanatory
Remarks submitted by Judge Peck to the House of Representatives.

Edward Charless called and sworn.

The witness verified the following documents, printed by him in his newspa-

per at St. Louis; viz. the Opinion of Judge Peck in the case of Soulard's heirs.

An Opinion delivered by Judge Peck in Mackay Wherry's case.

Q. By Mr. Meredith. This paper (handing the witness a newspaper) con-

tains a publication purporting to be a commentary on the opinion of the court

in the case of Chauteau's heirs; was it published by you?
A. Yes.

Q. Was this article handed you for publication by Col. Lawless?
A. 1 think it was published at his request.

[The witness was the nexamined as to what he had witnessed of the proceed-

ings against Mr. Lawless : but it appeared that he had only been casually in

court, for about five minutes, and could not distinctly recollect anything that had
passed.]

Wharton Rector, called and sworn.

Q. By Mr. Buchanan. Please to state to the court whether you were pre-

sent during any of the proceedings in the case of Mr. Lawless, and if so, what
took place?

A. I was in court but for a very short time. I accidentally happened in, and
do n't know that I have anything to state; but I will answer any questions that

may be put.

Q. What did you hear the Judge say?
A. The Judge used the words "calumniator," "slanderer," "false," and

so on. There was a great crowd, and I was not very near the Judge. When
Mr. Lawless went to jail, I went with him, and was locked up with him in the

jail-

Q. What was the manner of the Judge while delivering his Opinion?
A. He appeared to be in a pretty bad humor, I thought. He seemed in a

very bad humor.

Q. How long was Mr. Lawless in jail ?

A. I can't say, exactly. He was put in jail in the afternoon, and I staid

with him till he was taken out, on a writ of habeas corjms, which was about
dark, or after dark.

Q. How long were you in court, before Judge Peck closed his remarks?
A. I do not recollect.

Cross-examined by Mr. Meredith.

Q. How did the Judge apply the words which you say you heard him use ?

A. It appeared to me, that if I had been in Mr. Lawless' place, I should

have understood the words as applied to myself, when he said " slanderer,"

"•calumniator," and so on.

Q. Was he talking of the publication signed " A Citizen"?
A. Yes; I think he was.

Q. What did he say of it ?

A. I do not recollect. I was there so short a time that I know very little of
what happened.



TESTIMONY. 187

Q. How long was the Judge speaking?

—

A. I cannot say.

Q. Half an hour?
A. I was net in the house so long. I was there only for a few minutes:

Perhaps ten minutes. I may have been in more than once.

Q. Were you there when the Judge concluded?

A. I was at the door, but not in the court room.

Q. Did you remain in the neighborhood of the court house, during that day?
A. No. I was in all parts of the town, attending to my own business. I was

near the court house once or twice.

Q. Was there much excitement among the bystanders, when the people col-

lected about the court house?
A. I thought so; a good deal.

Q. Did that excitement continue the whole day?
A. Yes, it did, among those that I was with; but I was in no large crowds.

Q. Was the excitement directed against the Judge?
A. There was a considerable split, I thought; though I was in the jail the

most of the time.

Q. Did this excitement appear in the court?

A. I told you, that I was near the door. I heard nothing said about it in the

court; but among the people outside, some said that the Judge was doing wrong.
There were many that said so.

Q. Did any say he was doing right?

—

A. I do n't think I heard one.

Q I thought you said there seemed to be " a split " among the people?

A. Yr
es. But there was none said he was doing right; some might have

thought so; and I rather think there were some; but they did not say so.

Q. Did Mr. Lawless appear much excited, when he went to jail?

A. He appeared a little so. He said very little. He was n't more excited

than any other person would have been. Being locked up in jail, I should
think, would excite any man.

Q. Then he was much excited?

—

A. He did not tell me much about it.

Q. What happened when you got to the jail?

A. We walked in, and were asked to sit down. There were two or three

chairs there; and then we were locked up.

Q. In what room were you asked to sit down?
A. I am not acquainted with the rooms in the jail. I do n't know their num-

bers, nor their names. There is a kind of cellar under the jail. We did n't

go into the cellar.

Q. Was it in a room on the first floor?

A. Do you mean the first floor above the ground?

Q. Yes.
A. I think it was.

Q. Who was it that offered you chairs?

A. I believe it was the deputy marshal. He said, " Here are seats, gentle-

men. You must make yourselves as comfortable as you can." He then turn-

ed the key upon us, and went off.

Q. Who else was with Mr. Lawless?

—

A. Mr. Soulard.

Q. Was the jailer in the room with you?
A. I do not know the jailer. I believe it was the deputy marshal.

Q. Where were the chairs procured?

—

A. I do not know.
Q. Were they in the room when you went in?

A. I think they were; though I am not sure. I can't say whether they were
chairs: they might have been stools. Very like they were stools.

Q. How long were you in that room ?

—

A. An hour and a half.

Q. Were you all that time in the room you first went into ?

A. No. When we first went in, we went into the office of the Marshal, and
from that we went into another room. I came out into the office afterward.

Whether Mr. Lawless did, or not, I can't say.
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Q. Were you in the jail when Mr. Lawless drew up his petition for a writ of

habeas corpus?

A. No. I don't think I was.

Q. Had you any conversation with Mr. Lawless on that day?

A. I do not recollect. I don't think I had.

Q. Have you been long acquainted with Judge Peck?
A. I knew him in 1817. I have been absent since then.

Q. Have your relations towards each other been amicable, or the reverse?

A. For several years we were friendly. Since then there has been a small

coolness between us.

Q. You say a small coolness. I ask, have you not felt great hostility to

Judge Peck, for several years past?

A. I do n't know. We were once very friendly.

Q. Are you not now personally hostile to him ?

A. I do not like the gentleman very well, myself.

[Here the examination of the witness closed, and the managers of the im-

peachment rested the cause on the part of the United States.

The court then adjourned till Monday next at 12 o'clock.]

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Monday, January 3, 1831.

The court having been opened by proclamation, on motion of Mr. Tazewell,

Resolved, That when the court adjourns, it will adjourn to meet on Wednes-
day next, at 12 o'clock.

Ordered, That the Secretary notify the House of Representatives accordingly.

The Court then adjourned.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Wednesday, January 5 .

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

Mr. Meredith addressed the Court as follows :

—

Mr. Meredith, in stating the defence of the respondent, began by observ-

ing, that the honorable manager who had opened the impeachment, very

properly adverted to the importance of the proceeding, both to the respondent

and to the country. To the respondent personally, the case, he remarked, was
undoubtedly one of the deepest interest in its character and its consequences.

He stands, said the counsel, before this tribunal, charged by the representatives

of the nation, with an arbitrary, oppressive, usurped act of judicial power, in

utter disregard of his official oath, in violation of public justice, and in contempt

of those great constitutional privileges, which are at once the boast and security

of the American people. If the charge shall be sustained, he will be doomed
not onlv to the scorn and reproach of all good men, but to the grievous penal-

ties with which the constitution of his country follows conviction. He must be

removed from the high and honorable station which he now occupies, and may
be sentenced, in the discretion of his judges, to what has been no less truly

than forcibly described, as " a perpetual ostracism from the confidence, and es-

teem, and honors and emoluments of his country." Considerations such as

these, although they are merely personal to the respondent, would of themselves

challenge for this cause, the most patient and serious examination. But there

are others of more general and far greater moment ;—considerations which
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deeply concern all, who believe that the firm and independent administration

of the laws, is the surest safeguard of their liberties, and who have heretofore

looked with confidence, in all time of danger, to that fortress, in which the con-
stitution has planted the judicial power of this government. It is not my pur-

pose, Mr. President, to press these considerations now ;—but if the doctrine

intimated in the opening, are those on which this impeachment is hereafter to

be supported, questions must arise, which will mark this case with a deep and
enduring importance. I forbear however to anticipate them, and confining my-
self to the prescribed limits of my preseut duty, I shall aim at nothing more
than a concise statement of the general grounds of the defence, and of the evi-

dence that will be offered in its support ;—and for the purpose of pointing this

statement to the questions which arise in the cause, I will take the liberty very
briefly to advert to the questions themselves.
The transaction which has given rise to this proceeding, may be stated in a

very few words. The respondent, as a Judge of the District Court of the Uni-
ted States for the district of Missouri, having pronounced an Opinion in a
cause of great importance, and of general concernment to the people of that

State, was induced, at the suggestion and request of the bar, to publish it in one
of the newspapers of St. Louis. One of the counsel in that cause, not only pro-
fessionally but personally interested in the decision, and concerned in like man-
ner in a number of other pending cases of a similar character, and involving
precisely the same principles, undertook to publish anonymously in another
newspaper, not a reasoned criticism of the Opinion, but what he chose to term
a " bare enumeration of some of its principal errors," in eighteen specified in-

stances of" assumptions as well of fact, as of doctrine."

The respondent, regarding this publication as a misrepresentation of very
mischievous tendency, proceeded against its author by attachment as for a con-
tempt, and after a full and patient investigation, and a peremptory refusal on his

part to disavow any intentional disrespect, the court sentenced him to a day's
imprisonment, and suspended him from, practice for eighteen months.

This act ofjudicial authority, is charged by the article of impeachment as a
high misdemeanor ;—as a usurpation ofjudicial power, with an intention wrong-
fully and unjustly to oppress and injure the party against whom it was exerted,
—to the great disparagement of public justice, and to the subversion of the lib-

erties of the people of the United States.

In answer to this charge, the respondent avers, that the publication was de-
signed and fitted to impair the general confidence in the intelligence and integ-

rity of the court, and to disturb the course of public justice, by prejudicing the

public mind with regard to suits then pending for decisions :—that he was there-

fore justified by the constitution and laws of the land in treating it as a contempt,
and that in so doing, he was actuated by no evil or malicious intention, but sole-

ly by a sense of what he deemed an imperative duty.

The replication on the part of the United States, insists notwithstanding the
answer, on the truth of the charge ; and the issue being thus made up, the
questions it presents are,

1st. Was a contempt committed?
2d. If so, had the court legal warrant to punish it, as it was punished ?

And 3d. If not, was the respondent actuated by a sense of official obligation,

or by the evil and malicious intention with which he is charged ?

By an act of Congress passed in May, 1824, the District Court of the Uni-
ted States for the State of Missouri was vested with a jurisdiction over all

claims to lands in that State under French or Spanish grants. This jurisdic-

tion covered all unconfirmed claims, whether surveyed or unsurveyed,
amounting to millions of acres, and held by a very great number of individual

claimants. In looking back to the legislation of Congress upon this subject,

the respondent, upon whom this jurisdiction was cast, found that very soon af-

ter the possession of Louisiana was delivered under the Treaty of Cession be-
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tween France and the United States, special officers had been appointed, to

adjudicate upon all claims to lands in that country under grants of either of its

former proprietors. In 1805, these officers had been superseded by Boards of

Commissioners, who were authorized, subject to the revision and approval of

Congress, to ascertain the rights of all claimants, who should, before the 1st of

March, 1806, file with the proper offices, notice of their claims ;—in default of

which, they were to be forever barred. This period he found, however, had been
extended from time to time by successive acts, to the year 1814. In examining

the provisions of these laws, it was impossible not to observe, that although

Congress had manifested the most liberal disposition towards fair and honest

claimants, they were fully apprized that there were others of a different descrip-

tion, who required the careful watch and guard of the agents of the govern-

ment. It was seen, that in the act of 1805, the Commissioners were required

to put to the strictest proof, all claims that they might suspect to be antedated

and fraudulent ; and that not choosing to rely altogether upon the circumspec-
tion of the Commissioners, agents had been appointed in behalf of the United
States, whose especial duty it was made, to oppose before the several Boards,
all such claims as they should deem false and fraudulent. The same apprehen-

sion and the same caution were displayed in the provisions of the act of 1824,

by which the legality of the grants, and the authority of the officers by whom they

had been made were emphatically noted, and the court was required, in all cases,

to refer in its decree, to the treaty, law or ordinance under which the claim

should be confirmed.

These apprehensions of meditated frauds upon the government were not

confined to the Houses of Congress. Those who had turned their attention to

the subject, and had investigated the character of these titles, were prepared

to see numerous claims of this description pressed with boldness for confirma-

tion, upon this new tribunal.

The respondent, thus warned by the public as well as the legislative voice, en-

tered upon the discharge of his new and arduous duties ;—arduous from the

number and immense magnitude of the claims,—from the new and unexplored
region of foreign law into which they were to lead him ;—and above all, arduous
and perilous too, at least to his judicial repose, from the powerful array of sus-

pected claimants.

The first case submitted to the court, was that of Antoine Soulard, who claim-

ed 10,000 arpents of land under an alleged concession in 1796 from Don Zenon
Trudeau, Lieutenant Governor of Upper Louisiana. This was a selected case

;

not standing first on the docket, as Mr. Lawless in his testimony mistakingly

supposed, but actually the last of the causes on the trial list. It was well

chosen as a test cause

:

—the concession was alleged to be lost ;—the claim had
never been presented for confirmation to either of the former tribunals ;—the

grant was stated to have been made in reward for public services ;—no
establishment or cultivation of the land was pretended, nor, though the conces-

sionary was himself the surveyor, had there been any location or survey until

the latter end of February, 1804,—several months after the Treaty of Cession

was publicly known, and but a few days before the possession of Upper Louisi-

ana was actually delivered to the authorities of the United States. The case

indeed presented almost every question that could arise under any concession.

That it was considered therefore as a test cause, might be very reasonably pre-

sumed from its peculiar character, if indeed it had not been conclusively shown
by the fact stated by Mr. Lawless in his examination,—that after its decision,

nearly all the pending cases were withdrawn, and those claimants who had not

filed their petitions, forbore to do so.

The cause was repeatedly and most elaborately argued at the bar, and all

who felt an interest in the great questions which it involved, waited anxiously

for the decision. With that decision, this honorable Court is acquainted. It

is not my purpose now, to review its reasonings or its conclusions ; but it may
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be proper to observe, tbat although it mainly rested upon a want of authority in

the Lieutenant Governor to make such a concession, there were circumstances

connected with the case, which could not fail to excite strong suspicion in the

mind of the respondent. The account given by Soulard of the loss of the papers;

—

the unsatisfactory excuse for not having applied to the Commissioners or men-
tioned this concession, when he was asking for the confirmation of others ;

—

the frequent, opportunities which he must have had, from his official station, to

obtain, a confirmation either from Trudeau, or the Intendant Morales ;—the fact

that though himself the surveyor of Upper Louisiana, he had neglected to sur-

vey his own concession, until only a few days before the country actually pass-

ed by delivery to the United States, and that when he did make the survey, he

must have known that he had no legal authority to do so,—these were all circum-

stances fitted to excite a strong suspicion, notwithstanding the testimony in the

cause, which it was seen, was the testimony of witnesses, directly interested to

support and establish the claim ;—all of them being claimants, and Delassus

the chief among them, having actually a claim then pending and standing on

the trial list immediately before that of Soulard, for 30,000 arpents of land.

It required no very prophetic spirit to foretel, the dissatisfaction which this

decision produced among the claimants. It soon manifested itself in various

ways ; and the publication of " A Citizen " was only one of many attacks

which discontent and disappointment aimed at the reputation and existence of

the court. In this publication the respondent saw a gross misrepresentation of

his Opinion,—a perversion of all its principles and conclusions, calculated to pro-

voke public ridicule and contempt,—to excite the resentment ofthe claimants,.

—

to prejudice the public mind in favor of the claims, and to bring the court into

such utter disregard, as not merely to lessen its authority, but to break it down
by the force of public opinion. Was he justified in these impressions ? With
regard to the alleged misrepresentation, we might confidently rely upon the re-

sult of a candid comparison between the publication and Opinion. But we rest

not upon it alone. We shall show by intelligent and most respectable witnesses,

who are familiar with the whole doctrine of the Opinion, that the respondent

was by no means singular in regarding this publication as a misrepresentation,

—a gross and palpable misrepresentation,—for we shall prove that they so con-

sidered it. And with regard to the effect which it was calculated to pro-

duce, the same witnesses will tell you, that if believed to be a veritable state-

ment of the conclusions to which the court had come, those conclusions were

so absurd and preposterous, that no rational mind could account for them on

other ground than judicial corruption,—for no ignorance this side of idiocy,

could have fallen into such egregious error. We shall prove not only the ef-

fect which this publication was so well fitted to produce, but the effect, which,

as a matter of fact within their own knowledge, it did produce, upon the claim-

ants :—that it destroyed their respect and confidence in the court, and con-

verted their disappointment into a deep feeling of resentment. We shall show
that these effects were not confined to the land claimants of Missouri, but that

this publication, with others of the same character, which we will cause to be

laid before you, planted distrust and dissatisfaction among the people at large,

as evinced by memorials to Congress to deprive the District Court of its entire

jurisdiction over land causes, and to vest it in another tribunal.

If this honorable Court shall upon this evidence believe that the respondent

was justified, as the event proves that he was justified, in these apprehensions

of the effects of the publication ;—if he saw, or conscientiously believed that he
saw, the designs of the author to be to produce these effects, what course, let

me ask, ought he to have pursued ? There was but one course, and painful as

that was, every principle of duty, every obligation that rested on him to guard
the sacred trust which his country had committed to his charge, compelled him
to adopt it. He believed upon the authority of immemorial precedent, that he
had the power to punish what he thus considered a gross attack upon the dig-
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nity and authority of the court ; a power not founded on precedent alone, hut
absolutely necessary to the safety and liberties of the people, which are always
best secured by a firm and independent administration ofjustice :—a power in-

herent in all courts of judicature, essential to their very existence, and which,
though often exerted, and sometimes questioned, has been left untouched in

every political struggle, and unfettered in every constitution that, has been
established in our country :—a power that in due time we shall be prepared to

show, not alone by English decisions, nor even as to them, upon the arbitrary

principles of monarchical government, but by a long and unbroken series of
American decisions, by the opinions of the purest patriots and soundest law-
yers that have adorned and enlightened our courts, has been maintained and
vindicated upon every occasion that demanded its exercise.

This power, Mr. President, thus claimed and exerted by State judicatures,

belongs no less rightfully to the courts of the United States ;—not by the pro-

visions of any statute,—not by the principles of the common law, but by those

of that universal law, by which in the very institution of courts ofjustice, every-
where, a power to preserve their authority,—to protect themselves from insult,

—

in a word, a power to promote the ends and objects of their creation, is neces-
sarily implied. We shall show repeated recognitions of this principle in the

highest court of our country, and a frequent exercise of their power, both in the

Circuit and District Courts, in cases of much more questionable contempts,
than that which is the subject of your present consideration. We say therefore,

sir, that conscientiously believing the design and effect of the publication to be
such as I have represented it ;—that confirmed in this belief, by the peremp-
tory refusal of Mr. Lawless to disavow the intention with which the proceeding
charged him, and that looking to the peculiar situation of the court with refer-

ence to this very important portion of its jurisdiction, the respondent was war-
ranted, by the law of the land, and by every consideration of duty, in treating

the publication as a contempt, and punishing its author.

But were it not so, is it possible for any candid and unprejudiced man to im-
pute to the respondent the personal malicious intention, which is charged in

the article of impeachment, and which must be believed before he can be con-
victed? What motive can ingenuity itself assign for the imputed intention to

injure and oppress Luke Edward Lawless ? He has told you that there was
no previous misunderstanding between the respondent and himself, but that the

relations subsisting between them, though not intimate were perfectly amicable.

May such intention be presumed? are the respondent's natural temper and ju-

dicial deportment, arbitrary and tyrannical ? However fancy may have been in-

dulged, we shall show that as a judge, he is uniformly indulgent, patient, respect-

ful and enduring; in his private character, mild, conciliating and equable.

Is such intention to be inferred from the transaction itself? We shall exhibit

his conduct throughout the whole proceeding, not as it has been exhibited to

you, through the discolored medium of passion and resentment,—by witnesses

confessedly hostile in their feelings, or who were present only at intervals,—but

as seen by calm, attentive, intelligent and disinterested observers, who will

testify that his manner was not more vehement than it always is, when his mind
is deeply exercised ;—that he expressed nothing more than the indignation

which every judge ought to feel wrhen he sees the majesty of the laws contemned
and defied;—and that the language which he used was justly descriptive of the

offence, and not a jot harsher than that of the mildest and wisest of the great

examples which he followed.

We shall show, Mr. President, that in punishing this contempt, instead of

being prompted by personal motives, he looked beyond Mr. Lawless, to the host

of claimants by whom he was surrounded. • And that you may the better com-
prehend the peculiar situation of the court with respect to them, we shall feel

ourselves obliged to open a source of evidence, that we trust may lead to dis-

coveries of some importance to this government. I have already spoken of the
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warning given by Congress to the delegated agents of the government, of the
apprehended existence of fraudulent claims. That in the mass of these claims,
a large proportion were unquestionably founded upon bona fide concessions of

Spanish Lieutenant Governors, is undoubtedly certain. Their authority to grant
them is another question. But that many of them,—claims to an enormous
amount,—were, in the language of Congress, antedated and fraudulent, is no
longer the subject of suspicion or conjecture. It will be remembered that

the treaty of St. Ildefonso, by which Louisiana was retroceded by Spain to

France was in 1800, but that Spain continued in possession of the country, that

treaty remaining secret, up to the time of its delivery to the United States.

It is shown by one of the documents accompanying the answer, that in Decem-
ber, 1802, the intendant Morales addressed a letter to Delassus the Lieutenant
Governor of Upper Louisana, apprizing him that the tribunal for granting lands
in the province was closed, and commanding him to issue no more concessions
till further orders. This instruction was never afterwards countermanded. It

will be shown that Delassus regarded this order as suspending his power to

issue concessions, and as suspending in like manner all surveys, which were,
according to the practice, a part of the evidence that the applicant was obliged
to present to the intendant, when he asked for his grant. It will be shown that

on the 18th of May, 1803, Delassus communicated this order of the intendant

to Soulard, the surveyor of Upper Louisiana, and that there was an actual sus-

pension of surveys up to October or November, 1803. As soon however as the

treaty of cession was known at St. Louis, it will be proved, that the surveys
recommenced, and were prosecuted with incredible rapidity. In the short space
of four months, that is to say from November, 1803, to March, 1804, when the

possession of the country was actually delivered to the United States, the sur-

veys alleged to have been made, fall little short of the quantity surveyed in the

eight preceding years;—the difference being between 366-949 and 350-683

acres. We shall show that concessions to an immense amount were actually

granted liy Delassus not only after the suspension of his authority by the order of

the intendant, but after he was apprized of the treaty, and down to the very

period of delivering possession of the country; and that for the purpose of conceal-

ing these frauds the concessions were antedated.

We shall show that while during the first thirty years of the Spanish govern-

ment, there was not a single grant exceeding a league square, nor a single

concession for public services, and that the whole amount of grants during that

period, excluding those under 300 arpents, did not much exceed 50,000 arpents,

those made in the last few years of that government amounted to millions of

acres;—that there were two grants alone to a single individual for 1,048,000 ar-

pents, and many to a very large amount for pretended public services. But I

forbear at this time to specify the particular cases of fraud, which it is our pur-

pose to offer in evidence, in order to show the peculiar situation of the court,

and the necessity of guarding its authority more watchfully, than under ordina-

ry circumstances might have been necessary.

I have therefore very briefly stated the grounds of the defence, and the evi-

dence by which it will be sustained. Deeming it proper to reserve all argument,

until that evidence is heard, I shall now proceed, with the permission of the

court, to call and examine the witnesses.

At the request of Mr. Meredith, the oath prescribed by the fifteenth rule was
administered to

ROBERT WASH.

[Mr. Meredith here stated to the court, that the course pursued by the counsel

for the defence, in examining the witnesses, would be governed by a desire,

first, to present to the court an unbroken view of the immediate proceedings on

the rules for an attachment on which the impeachment was founded. They
should, therefore, in the first place, examine all their witnesses with a view to

25
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that object, saving to themselves the privilege of calling the witnesses again, and

examining them in relation to other matters.]

Q. Were you present at the proceedings on an attachment against Mr. Law-
less for a contempt ? and if you were, state what took place as particularly as

you can?
A. From the length of the proceedings themselves, as well as from the length

of time which has elapsed since they took place, it will be impossible for me to

present a minute and connected relation of all that happened : but I will endea-

vor to state what is my recollection of the principal facts. I was present, I

think, during the whole transaction. As I was passing along the street in the

mornino-, having no knowledge of anything particular that was about to take

place in the District Court, I was told, by some one who met me, that Judge
Peck was about to ''haul Mr. Foreman over the coals;" on hearing which

I concluded that the proceeding must refer to a publication which had appeared

in Mr. Foreman's paper under the signature of " A Citizen." I accordingly

entered the court room, and found Mr. Lawless just commencing his argument.

In the course of it he took several positions, which he argued at length. He
contended that the article signed "A Citizen" presented no misrepresentation

of the Opinion delivered by Judge Peck in the case of Soulard's heirs, but a

true analysis or condensation of the Opinion : that the publication was not in its

terms or character contemptuous, or libellous ;—and that, if it were, it was pun-

ishable only by indictment. These are the only positions taken by Mr. Lawless

which I remember. The argument upon them was of great length, and extend-

ed through the greater part of two days. In the range which he took he em-
braced almost everything as it seemed to me either immediately or remotely con-

nected with the subject. As he was proceeding to show that the article did

not misrepresent the Opinion, he took up the Opinion of the Court, and referred

rather to it, than to the article signed " A Citizen." He read a paragraph in

the Opinion, and then compared it with the part of the article, referring to the

sections ofthe latter, not in the order in which they stood, but only according to

that of the paragraphs in the Opinion to which they referred ; by which process

it happened that some portions of the article were omitted. His attention was
drawn to these by the Judge. . The remarks of Mr. Lawless seemed to me to

invite and give rise to a sort of colloquy between himself and the Judge, the

one statino- the part to which he referred, and the other pointing out some

other part, which repelled his argument. Mr. Lawless would first read a para-

graph in the Opinion, and would then add expressions like these: "this is what

the Judo-e said ; now here I say so and so :" inadvertently betraying himself

to be the author of the piece, in so plain a manner, that no person who heard

him could entertain the least doubt of it ; inasmuch that it frequently excited a

smile amongst those who were present ; and I saw the Judge himself smile

more than once while Mr. Lawless seemed struggling to separate the character

of the advocate from that of Mr. Lawless as author of the piece signed "A
Citizen." He would say, " this clearly maintains what I say," when comparing

the Opinion with the article. I thought that he was much embarrassed, by an

effort to keep the two characters distinct, in which he had inadvertently pre-

sented himself. This was apparent throughout the whole examination of the

piece. The Judge frequently adverted to passages in the article which Mr.

Lawless had passed over, and would use expressions of this kind—" in this you

are mistaken; "—" this has no authority; "—" this not only does not present the

Opinion of the Court, but is against that Opinion,—directly in the face of it;"

—"it is not true;"—" it is false." I cannot relate the points in which the

Jud^e and Mr. Lawless were at issue, as the discussion was protracted and ve-

ry tedious. Mr. Lawless went into other points of argument, and endeavored

to show that the article was respectful in its terms, that it was not libellous, and

implied no contempt of court ; and that, if it were a contempt, the court had no

jurisdiction which would enable it to punish in the summary way now threat-
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ened. The argument, as I have stated, was extended through several days.

Much of what 1 should term declamation, was indulged in ; not so much, how-
ever, by Mr. Lawless, as by the gentlemen who acted as his counsel. Mr.

Lawless himself was more embarrassed than I had ever before witnessed : he

argued with less spirit, and in a manner less warm^nd impassioned than I ever

observed on any previous occasion.

Q. By Mr. Meredith. Who was it that concluded the argument on the rule

against the printer?

A. Capt. Geyer.—During the continuance of these proceedings, the court

adjourned to a different place from that in which it sat when the argument com-
menced. I attended, steadily, throughout the whole. I think it was on the

second day, the court adjourned to a private dwelling, occupied by Mr. Penrose.
The argument commenced in a large building known as the baptist church, in

which the courts usually held their meetings during the summer. Mr. Lawless
was followed by Mr. Geyer.—But the transaction occupied so much time, that

there is some confusion in my mind, as to that point. If I had been asked the

question, as isolated, and unconnected with other recollections, whether Mr.
Geyer argued the case in the baptist church, I should have said that he did

;

but when I recollect that Mr. Lawless argued both in the church and at Mr.
Penrose's, I do not see how it is possible that Mr. Geyer should have engaged
in the argument at the church, as I recollect no interlude in the argument of

Mr. Lawless. Mr. Geyer spoke on the evening of the second day, insisting

very much on the same points as Mr. Lawless, but adding also others, on which
he dwelt with great zeal and earnestness, viz. the liberty of the press,—the

liberty of speech,—the trial by jury,—the rights of a citizen,—the genius of our
government,—the constitution of Missouri, particularly the bill of rights, all

which he insisted would be violated, if the court should proceed to inflict the

summary punishment threatened by the rule. He argued to show that the court

had jurisdiction only of contempt committed in relation to a cause pending ; and
that Mr. Lawless could only be punished as any other private citizen would be
punished for the same offence. These points were dwelt on particularly by
Mr. Geyer, and with more warmth than by Mr. Lawless. Throughout the

whole of these proceedings the printer was present in court. He seemed to be

very restless, and it was stated by persons about the court that he was anxious

to surrender the author. On the third day he gave up Mr. Lawless as the au-

thor of the piece, and purged himself by disclaiming on oath all intention of

committing a contempt. The rule then went immediately against Mr Lawless,

and I remained in court till it was returned. When he came into court, he seemed
much excited, and asked the indulgence of the court for a postponement ; al-

leging that he was engaged as counsel in a cause then proceeding in the Circuit

Court. As he was going on to urge this request, the court stopped him, and
remarked that it would grant the indulgence asked for ; and it accordingly ad-

journed till the evening. In the evening Mr. Lawless appeared, accompanied
by two or three gentlemen as his counsel.

Mr. Magenis commenced the argument, taking some of the same grounds
that had been occupied by Mr. Geyer on the rule against the printer, and ar-

guing with as much force as he could. He presented no new view ofthe subject,

as it seemed to me, but reiterated the arguments employed by Mr. Geyer. Af-
ter he had closed, Mr. Geyer argued the cause, again, at considerable length,

observing that he now felt better prepared than on the last occasion. He went
more at large into the subject, and proceeded in a more logical manner, stating

the points he intended to make, and arguing them with much force and warmth.
Mr. Strother then rose ; but, after making a few remarks, he was touched by

some one, (Mr. Lawless, I think, or else Mr. Geyer ; but I rather think Mr.
Lawless,) upon which he leaned down his head, and after whispering together a

short time, Col. Strother pitched the book out of his hand, and observed to the

court that he had nothing more to say. This was about the middle of the day,
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or rather later. The Judge delivered his Opinion at very great length indeed. He
commenced by stating what he considered to be the settled law in relation to con-
tempts. He referred to authorities, and dwelt upon the reason ofthe law, as well

as the law itself; proceeding to show that an individual was as much liable to pun-
ishment for a consequential contempt, as for a contempt committed in the

presence of the court. He then went on to show, from the tendency of the pub-
lication in question, that it amounted to a consequential contempt ; being a

gross misrepresentation of the Opinion of the Court, and calculated to destroy

all confidence in its integrity and intelligence. Previous to this point of his ar-

gument, the Judge had worn goggles, in consequence of the weakness of his

eyes ; but he now pulled them off", and bound up his eyes ; requesting Mr.
Bates, the District Attorney, to read the article signed " A Citizen," paragraph
by paragraph. As each paragraph was read, the Judge proceeded to deliver his

comments upon it ; showing it, according to his view, to be a total perversion

and misrepresentation of the doctrines laid down in the Opinion. This process
consumed from an hour to two hours. He then took up what he considered
and treated as the popular arguments of Mr. Lawless' counsel, and endeavor-
ed to show that each point assumed was, in fact, an argument in his own fa-

vor ; that so far from the liberty of the citizen being assailed, by punishing a
contempt of court, if the judiciary of the country was ever broken down, there

would soon be no liberty left to contend about. The Judge took great pains,

and went over the whole ground. The delivery of his Opinion being conclud-
ed, the rule was made peremptory, and Mr. Lawless was sent for. It was then
nearly dark :—the sun could not have been down, but it was dusky in the

chamber where the court was held. When Mr. Lawless entered, he was told by
the Judge, with a good deal of formality, as it appeared to me, that he had a
right to have interrogatories propounded to him, by his answers to which he
might purge himself of the contempts ; and he was told that the interrogatories

would be submitted to him, not for the purpose of fixing the contempt, but to

enable him to free himself iiom the charge. He was then asked whether he
would answer interrogatories if they were propounded to him? He answered
promptly, that he should not. He spoke with much warmth, and earnestness,
and in a manner which I deemed contemptuous to the court.

[By the Managers. Please to give us your facts only.]

I had not intended to volunteer an opinion.

[By Mr. Spencer. Give the words employed, as nearly as you can recollect.]

Mr. Lawless said that the court need not propound any interrogatories, for

he would not answer them, if they were propounded. Mr. Lawless was a great
deal agitated, and read a paper to the court, which he desired might be entered
upon the record. I cannot say whether he called it a bill of exceptions, or
what name he gave it. The Judge answered, that it could not be put on the
record, and that if it were, it would answer no purpose ; or something of that

kind. On which Mr. Lawless remarked that it was of no great consequence,—and
then threw the paper down, and seated himself. Mr. Magenis then took up the
paper, and asked the Judge whether, if it should be signed by the bystanders,

he would permit it to go on the record ? The Judge appeared to me to hesitate,

and seemed for some time at a loss what to make ofthe application, and then re-

plied that it would answer no purpose, and could not go on the record in that

shape either. An order of commitment was then given to the deputy marshal,
who took Mr. Lawless to jail. I know nothing further of the transaction.

Q. By Mr. Meredith. Do you recollect what was the argument of Mr.
Strother, when he was interrupted in the manner you have described?

A. Not with any precision. He seemed to be conceding the fact of misrep-
resentation, and preparing to offer an apology.

Q. Will you state how long you have been acquainted with Judge Peck?
A. I have been intimately acquainted with him for twelve years.

Q. Have you often seen him on the bench ?

—

A. Frequently.
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Q. What is his usual judicial manner ?

A. I have ever considered him a very mild and patient Judge—particularly

patient. He pays the greatest attention to the arguments of counsel, however
protracted, and exhibits the most enduring patience on the bench.

Q. What is his usual manner, in the delivery of his opinions ?

A. It is very mild, and unimpassioned, except when he is very much interest-

ed :—whenever his mind becomes much engrossed, whether on the bench, or

off of J, his manner becomes earnest, and impassioned :—his ordinary manner
is rather phlegmatic.

Q. When the Judge was delivering his Opinion in the case of Mr. Lawless,
did you see any difference in his manner from what it usually is, when his mind
is much engrossed ?

A. I observed nothing more than what I considered perfectly natural under
the circumstances. I have often seen him as much excited.

Q. Did you see anything in his manner which betokened passion or rage?
A. I saw nothing of that kind : his manner was impassioned, but only because

his mind was filled with the subject. His earnestness of manner was only that

which seemed to grow out of the nature of the subject on which he was speaking.

Q. What is his temper when off the bench, as a man?
A. It is particularly amiable. I know few men who have the reputation of

being more so, either off the bench or on it.

Q. Did you observe, while the Judge was delivering his Opinion, that he
used much gesticulation?

A. A great deal of it.—He was frequently very earnest ;—often gesticula-

ting with his left hand ; which is his manner when his mind is much engaged.

Q. Is this the case in private conversation ?

A. Always, when he is much excited. I have observed him at debating so-

cieties, at the bar, and on the bench. Whenever his mind is much filled with a
subject, he employs his left hand.

Q. By Mr. Wirt. The earnestness he now showed was of the same kind?
A. Precisely so.

Q. By 3Ir. Meredith. You did not perceive any marks of passion in his

manner ?

A. I was not struck with any. But my partiality and friendship for Judge
Peck, both as a man and as a Judge, may, perhaps, have blinded me.

Q. In analyzing the publication, did he speak of its character?
A. Frequently.

Q. In what terms ?

A. In strong terms. He used the words "false" and "malicious." He
frequently used expressions of this kind :

—" That is wholly unfounded :"

" This is clearly false, and without foundation, except in the malice of the
writer."

Q. Did he address Mr. Lawless by name, or by gestures?
A. He did not address him by name ; and his gestures were directed to a

different part of the room from that in which Mr. Lawless sat. Remarks like

those I have described occurred throughout the whole course of the analysis of
the publication.

Q. By Mr. Wirt. You are a lawyer, and a judge, and are acquainted with
the terms which, in the books, are settled as being libellous :—did he use these
terms, or any beyond them?

[This question was objected to by the managers, as a leading question.
The proper inquiry would be "what terms did the Judge employ? " After an
explanation, it was agreed that the question should be put in the latter form.]

Q. What terms did the Judge employ ?

A. I do not recollect that he employed any unusual terms. He described
the publication as a malicious attempt to bring the court into contempt. He
employed the words " false," " wilful," "malicious misrepresentation."
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Q. But always applied them to the publication ?

A. He used them only with reference to the publication, as I understood

them.

Q. By Mr. Meredith. Do you recollect his making any allusion to a custom
in China,—and how it was applied?

A. I remember the allusion well, and I think I remember the manner in

which it was introduced : but as the fact has been represented differently by

others, I feel somewhat shaken as to the accuracy of my recollection. Judge
Peck, with a good deal of parade, as I thought, spoke of this argument which

had been employed by the counsel of Mr. Lawless, viz. that the publication was
harmless, since it would have to be passed upon by the public, who, having the

Opinion and the commentary both before them, could look at both, and see, for

themselves, whether the criticism was merited, or not. Those who compared
the two would see whether there was any misrepresentation, or not. In reply

to this argument, the Judge remarked, that the Opinion was in one paper and the

strictures in another ; that one would be read by one class of readers, and the

other by a different class ; that one might go into one quarter of the world, and

the other into a totally different quarter ; that the two might never be seen to-

gether ; or if they were, that many persons would read the one and not the oth-

er ; one would travel on the wings of the wind, while the other went halting

along, and that if the argument was a sound one, there would be no sense in

that law or custom of China by which a calumniator was doomed to have his

house blackened. The idea struck me at the time as new.

Q. Do you recollect at what time of day it was that Mr. Lawless asked the

indulgence of the court for a postponement?

A. I think it was in the forenoon, on the return of the rule.

Q. You say that Mr. Lawless was going on to urge reasons in support of his

request, when the court stopped him, by granting it at once ?

A. Yes.

Q. He then left the court ?

A. I think he did, and that the court adjourned till evening.

Q. To what time in the evening?

A. I cannot recollect ; and my persuasion that it was adjourned till evening,

and not till next morning, is more an inference f>om the extent of the argument

afterwards, than the effect of any distinct recollection.

Q. Have you a clear recollection of what passed in respect to the interroga-

tories? Was the offer of interrogatories made by the Judge to Mr. Lawless?

or did not Mr. Lawless anticipate that offer, by declaring that if interrogatories

were tendered he would not answer them?
[This question was objected to by the managers as a leading question. The

witness had already said that the Judge did make the offer of interrogatories.]

A. My recollection is, that the Judge informed Mr. Lawless that he had a

right to purge himself from the contempt, and that the interrogatories would be

offered for that purpose, and not with a view to fix the contempt. I am certain

that no interrogatories were tendered.

Q. Was the court room much crowded during these proceedings?

A. It was, during the proceedings generally.

Q. Were there many round the court house outside?

A. I cannot say, as I do not think that I left the court room during the argu-

ment.

Q. By the Court. Have you any knowledge of a case iifMissouri, except the

case of Luke E. Lawless, where a citizen of the State has been fined and im-

prisoned, or otherwise punished in a summary way, for publishing in the news-

papers, any review or criticism, of the opinions of courts of justice, in causes

which had been finally decided?

A. I have no direct information on that subject. I know there are cases to

which I suppose the question refers, but I know them only from the record, and

the information of gentlemen concerned.
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Q. By Mr. Meredith. Do you recollect an attachment being issued by one
of the courts of Missouri, against Mr. Lawless, in the case of Bellesime vs. Mc-
Coy?

Jl. That is one of the causes which I supposed to be referred to in the ques-
tion. I was not then in court ; and what 1 know about it is only from the rec-

ord, and the information of others.

Q. During the whole course of the proceeding against the printer, was there

not much excitement among the members of the bar, particularly those engaged
in the argument?

Jl. Strong feeling was indulged in, but I am not aware that it was confined

to members of the bar. Much interest was felt in the proceeding, and the room
where the court sat was crowded.

Q. Was not the argument of the counsel of an impassioned kind ?

A. It was very impassioned.

[The managers objected to this question, and the counsel stated that it had
been asked through inadvertence.]

Q. By Mr. Wirt. I understand you that it was in answer to an argument
at the bar, that Judge Peck introduced his reference to the Chinese mode of
punishing a calumniator ?

A. Such is my recollection.

Q. The frame of the Judge's argument was, that * * *

[Here the managers interposed, and objected to the form of the question, and
insisted that the witness ought only to be asked " what the argument was?"
This being agreed to, the witness replied as follows :]

Q. What was the Judge's argument?
A. The Judge, in answering the argument of counsel, that the publication

was harmless, since the poison would carry its antidote with it, went into a refu-

tation, and said, that the one publication might travel on the wings of the
wind, and the other go halting along ; and concluded with remarking, that if

the argument was a sound one, there would be no propriety in the law or cus-
tom of China which directed that the house of a calumniator should be black-

ened. The remark was introduced without any personal reference whatever.

Cross-examined by Mr. Buchanan.

Q. You stated that when Mr. Lawless was before the court endeavoring to

prove that the article signed " A Citizen " was not a misrepresentation of the

Opinion of the Court, he was interrupted by Judge Peck ;—were not these in-

terruptions frequent?

A. They were frequent.

Q. Instead of the Judge waiting, and hearing the argument of the counsel,
did he not frequently enter into argument with Mr. Lawless, at the bar?

Jl. You misapprehend the meaning I intended to convey. I said that the
manner of Mr. Lawless seemed to invite a colloquy with the Judge. He would
read a clause of the Opinion, and then ask, Is it not clear that 1 am justified in

this specification of the article, putting his argument into a shape which seemed
intended to call out an answer from the Judge.

Q. You say, then, that itis your opinion, if a lawyer when arguing before a
court, puts a question * * *

[Here the counsel for the respondent interposed.—We thought that the man-
agers wanted no opinions.]

Q. You say, then, that while Mr. Lawless was going on, arguing from one
part of the publication, the Judge would stop him, and point to other parts which
he had omitted ?

Jl. That was the manner of proceeding.
Q. And these interruptions were frequent ?

—

Jl. Frequent.
Q. Did not the Judge frequently use these expressions, " This is false; "

—

" This is a misrepresentation?

"
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JL. These words were used, but I cannot say how they were made to apply.

The Judge would say, " you have no warrant for this; " " that is a clear mis-
representation; " " this has nothing to stand upon; " " instead of representing

the Opinion, it is directly against the Opinion."

Q. And this, while Mr. Lawless was proceeding with his argument?
JL. It was as I have already represented. I do not know that Mr. Lawless

was ever interrupted in the course of a sentence. It was rather a sort of side-bar

argument.

Q. You say that Mr. Lawless was embarrassed by endeavoring to sustain

the character of counsel, as distinct from that of author. Did not Mr.
Lawless make it a distinct point of his argument that the publication was re-

spectful in its character, and implied no contempt ?

JL. I so understood him. He argued to show that it was neither contemptu-
ous, nor libellous.

Q. How long was the Judge occupied in delivering his Opinion, after the

argument was closed, in the case of the rule against Mr. Lawless?
JL. I should say from two to three hours. It was very long. He delivered

no opinion on the argument of the rule against the printer.

Q. By the Court. You said the manner of Mr. Lawless, at the time of his ap-

pearance on the attachment, was contemptuous: do you mean to say that he was
then guilty of a legal contempt ? And if so, state particularly in what that con-
tempt consisted?

JL. I did not mean to say that he did, at that moment, what would subject

him, of itself, to punishment for a contempt ; but his manner was warm, and he
spoke with a tone and a countenance which showed much passion.

Q. By Mr. Spencer. Repeat his words.

JL. He said that he should not answer interrogatories if they were propounded.
They need not be propounded, for he would not answer them.

Q. What was his manner, in saying this?

A. Do you wish me to imitate his manner?
Q. Yes. Show the manner in which he spoke.

JL. I do not know that I could represent it, even were it respectful to the court

to do so. His manner was that of a man in a passion, and each one can judge
for himself what that would be.

Q. By ihe Court. Did Mr. Lawless complain of interruptions by the bench,
while arguing against the rule on Foreman?
A. I have no recollection of any such complaint.

Q. By Mr. Buchanan. Did not the Judge repeatedly make use of the terms

"libellous," "malicious," "false," "calumnious," and "misrepresentation?"
A. Most, if not all, of those terms were used. I cannot say whether all of

them were repeated more than once. I think some of them, very probably, were.

Q. What was the manner of Mr. Lawless, while the Judge was delivering

his Opinion?
JL. It was altogether respectful, as far as I saw: but he remained only a short

time in court. While he remained there, I saw nothing remarkable in him, one
way or other. He did not appear to be much moved, though I thought I saw
an expression of interest in his face.

Q. Did he speak one word?

—

JL. Not to my knowledge.

Q. When Mr. Lawless said that he would not answer interrogatories, had not

the Judge just finished the delivery of his Opinion?

Jl. He had completed the delivery of his Opinion, and Mr. Lawless, had been

sent for into court.

Q. Did not the Judge tell him that " he might, if he pleased, now swear that

he had had none of the intentions which had been attributed to him? "

A. I have no recollection of any expressions of that kind. Interrogatories

were distinctly offered, but what was to be their terms or tenor was not stated.

Q. You have said that you were induced, by what you have heard here, to



TESTIMONY. 201

doubt the accuracy of your recollection, as to the application made by Judge
Peck of the Chinese custom. What have you heard here?

A. I have heard men of great integrity and respectability, say, that they un-
derstood the Judge as having used that illustration with a personal application

to Mr Lawless. And they are men who, I am sure, would not knowingly state

anything that is untrue.

Q. Could you perceive how this reference to the Chinese custom tended to

illustrate the Opinion?
A. It seemed to me rather a flourish. I spoke of it at the time as being, in

my judgment, somewhat forced. It has been always so remarked on, as far as

I have mentioned it. I saw no direct application that it had to the Opinion.

Q. By Mr. Storrs. How long had Mr. Lawless proceeded in his argument
before the court, till he betrayed himself as the author of the publication?

A. Not far. He soon uncovered himself.

Q. The Judge you say smiled ?

—

A. Yes.

Q. Was it after this, that the Judge said " This is false "?

A. Clearly. It was early in the cause that he betrayed himself as the author.

Q. Was the use of the terms you have mentioned after the Judge had smiled

in the manner you described?
A. Yes, Sir, certainly.

Q. You have said that the counsel for Mr. Lawless used some declamation.

Can you inform the court what it was?
A. I have endeavored already to state the topics.

Q. Which part of their argument is it that you refer to?

A. That in which they dwelt on the liberty of the press, the liberty of speech,

the trial by jury, the general rights of a citizen, and the constitutional guaran-
ties : all these were invoked and repeated over and over again with great warmth.

Q. You say that the manner of the counsel was impassioned. Do you mean
to say they were in a passion?

A. Not at all, but that they were much warmed and animated by the subject.

Q. Yes, and sincere. They appeared to be sincere-did they not?

A. I saw no reason to doubt it.

Q. Did you see any rudeness shown to the court by the persons in the room?
A. Nothing of the kind.

Q. Did you hear any improper words among the bystanders?

A. Not a syllable within the court.

Q. Any on the part of the bar?

—

A. Nothing of the kind.

Q. What, then, was the excitement of which you speak?
A. That which grows out of the discussion of an interesting subject ; when

the people press round, with eagerness, to hear what is said by the lawyers and
the judge.

Q. Was there any other excitement than this?

—

A. None other.

Q. What books did the Judge cite in the course of his Opinion?
A. Several. I do not distinctly remember them all. I remember he cited

Blackstone, and Johnson, and Dallas.
' Q. Did he send for any books into court?

—

A. I do not recollect that he did.

Q. Did he examine any books in the court?

—

A. Not that I remember.
Q. Were the Laws of the United States there?

—

A. I cannot say.

Q. Do you mean that he referred only to the books, or did he cite particular

passages ?

A. I think he named passages and pages.

Q. Did you ever see the manner and gesture of the Judge, when on the

bench, as impassioned as on this occasion?
A. I think not, on the bench.
Q- I understood you to say that he spoke of the malice of the writer of the

article ?

26
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A. The terms " false," "malicious," "misrepresentation," were used in ref-

erence to the publication.

Q. You said that the Judge, on one occasion, made use of this expression

—

" This has no foundation but in the malice of the writer."

A. I think he did.

Q. You say that the Judge, with "some parade," noticed certain arguments
of counsel. What did you mean by "some parade."

A. That he used more words than were needed ; that he travelled out of his

way to collect what are sometimes termed—flowers of rhetoric.

Q. Did he interrupt Mr. Lawless after something he had said with these

words, " which is false " ?

A. I have no recollection of that.

Q. By Mr. Spencer. To whom did you understand the terms you have men-
tioned the Judge as using, to apply ?

A. I never doubted their application.

Q. Were they applied by the Judge to the writer, or not ?

A. They had no personal application.

Q. Had not Mr. Lawless been previously proved to be the writer ?

A. He had been given up by Mr. Foreman as such.

Q. Were not the terms then applied to Mr. Lawless as the writer of the ar-

ticle ?

A. There was nothing personal in the form of the remarks, but all the terms

that were used I applied to the author, and I was sure that Mr. Lawless had
written the article.

Q. Was Mr. Geyer restricted, in any part of his arguments, from touching

on certain points ?

A. Not that I recollect.

Q. Did not the Judge say that the question, whether the article was libellous

or not, was not then open to argument ?

A. I have no recollection of any such thing.

Q. After Mr. Lawless declined to answer interrogatories, did you hear the

Judge remark that the refusal was a new substantive contempt ? or that it ag-

gravated the contempt already committed ?

A. No. I do not recollect any such remark.

Q. Do you not think it probable that if the Judge had made such a remark,

it would have struck you with force ?

A. Very probably ;—but I have no recollection of any such expression.

Q. By Mr. Wirt. You have been asked about the Judge's smiling at the

embarrassment of Mr. Lawless : was that smile confined to the Judge ? or

was it general ?

A. It pervaded the court, generally.

Q. Were the topics of the liberty of the press, the liberty of speech, the trial

by jury, &c. presented in the frame of a regular argument, or were they often

repeated, and much dwelt upon ?

A. In Mr. Geyer's last argument they were treated methodically ; but they

had been repeated by the other counsel over and over again, in every possible

aspect, as it seemed to me.

Q. By Mr. Meredith. Do you recollect, after the Opinion of the Court was
delivered in the case of Mr. Lawless, whether there was not a recess of the

court ?

A. I cannot state :—it was pretty late in the evening when Mr. Lawless was
brought into court.

Q. Do you not recollect the length of the interval between the conclusion

of the Opinion and the appearance of Mr. Lawless ?

A. I do not :—but the Circuit and District Court were near each other, and
the interval could not have been very great.

Q. By Mr. Spencer. Was there any interval between the conclusion of the
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arguments of counsel, and the delivery of the Opinion of the Judge ? or did the
Judge proceed immediately ?

A. My impression is that the argument was concluded in the morning, and
that the Opinion was delivered in the afternoon. I think there must have been
a recess after the argument was concluded.

Q. Have you been long in habits of intimacy and friendship with Judge
Peck ?

A. For more than twelve years, in close friendship and intimacy.

Q. By Mr. Buchanan. At the time Mr. Strother took his seat, as you have
stated, did not the Judge immediately commence the delivery of his Opinion ?

A. I cannot state whether immediately, or not. It was late in the evening
when he concluded, and I believe he commenced as soon as the court opened
after the recess.

Q. Your impression, you say, is, that immediately after Col. Strother took
his seat, the court adjourned ?

A. That is not what I said ; but that is the conclusion to which I now come.
Q. Then you have no Opinion, strictly, on the subject ?

A. None from recollection :—it is rather inference.

Q. Did you not remain in court till Mr. Lawless was brought in ?

—

A. Yes.
Q. How long was it before he appeared ? was it fifteen minutes ?

A. It was not long :—it may have been five, ten, or fifteen minutes.

Q. What are the usual hours of session in the District Court ?

A. I cannot state—our courts generally meet at nine, and adjourn from 12
to half past 2 :—they then sit, usually, till candlelight.

Q. Of what court are you a judge ?

—

A. Of the Supreme Court of Missouri.
Q. Were you, at that time ?

—

A. I was.

Q. How long have you been judge of that court?

A. Since the spring or summer of 1825.

Q. By the Court. When Col. Lawless read the paper, which has been call-

ed a bill of exceptions, was it pronounced by the Judge, or supposed by you, to

be intended as a new contempt?
A. I never regarded it in that light, nor was anything said by the court that

I remember which induced me to believe that the court so regarded it.

[Here the cross-examination closed.]

The Court then adjourned to 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Thursday, January 6.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel, also attended.

Mr. Meredith stated that the counsel for the defence had just been informed,

that one of the witnesses who remained to be examined was very anxious to be
discharged, on account of the state of his family. Out of consideration for these

circumstances, they were willing, so far as respected the witness, to waive the

course which they had prescribed to themselves, and to go through with his tes-

timony at this time.

John K. Walker was then called and sworn.

Q. By Mr. Meredith. Were you present, during any part of the proceedings

on the two rules made on Mr. Foreman and Mr. Lawless, for a contempt of court?

A. I was in the court house, several times, during the discussion on the rule

against Mr. Foreman the printer: but during only a short space at any one
time. I was in the court house three or four times during the proceedings

against Mr. Lawless, but in that case also it was only during a short time at
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once. I have a very indistinct recollection of what was said. I was in the

court house or near the door, while the Judge was delivering his Opinion. I

was two or three times there, but cannot give any connected relation of what

passed.

Q. Are you the Sheriff of St. Louis County? and were you so at that time?

A. Yes.

Q. Have you been acquainted, for a considerable time, with Judge Peck, as

a Judge?
A. I have known him ever since he has been on the bench, and I knew him

before; ever since the year 1818. 1 have frequently seen him on the bench.

Q. Did you see anything in the manner or deportment of the Judge, while

delivering his Opinion in the case of Mr. Lawless that was different from his

usual manner?
A. The Judge's manner of arguing, both at the bar, and on the bench, is al-

ways earnest; but I thought it more so, then, than I had ever observed before.

Q. Did you see anything in his manner that looked like passion?

[The form of this question being objected to by the managers, it was waived;

and the following question was asked:]

Q. What was the manner of the Judge?
A. He showed more excitement than I had ever before seen in him, when on

the bench. There was one other occasion, on which I saw him excited a good
deal, but not so much as at this time. I do not recollect what was the cause,

but it was when the court sat in the baptist church; I heard it remarked, at the

time, that the Judge seemed to be somewhat excited.

Q. His usual manner, you say, is warm and vehement?
A. I think so. That was his manner at the bar. I frequently heard him

while he was at the bar.

Q. Was there anything more to be observed, on this occasion, than greater

earnestness?

[This was objected to as a leading question, and waived.]

Q. Were you present while the Judge was commenting on the article signed

"A Citizen?"
A. For a very short time, if at all, and not more than five minutes at any one

time.

Q. After the commitment of Mr. Lawless did you see him in prison? and in

what room was he confined?

A. I was not in the jail when Mr. Lawless was brought there, but I met Mr.
Simonds, who is the deputy marshal, and is also my deputy, when he was taking

Mr. Lawless to jail. I went to the jail twenty minutes after, and found Mr.

Lawless in my office, which is kept in the jail: such, at least, is my impression.

If I did not find him there, I immediately led him into the office; but I think I

found him in the office, writing.

Q. How long was this after you left the court house?
A. A short time. As I was going to the court house, I met Mr. Simonds,

and I think I returned to the jail in about twenty minutes.

Q. In what room was Mr. Lawless confined?

A. In the room which adjoins my office.

Q. Is that room used for the confinement of debtors, or of criminals ?

A. We ordinarily keep debtors in that room; but it has sometimes happened

that criminals have been confined there. It is, ordinarily, considered as the

debtors' room.

Q. Is that the only room employed for the confinement of debtors?

A. There is no particular room appropriated by any rule for that purpose
;

but this room is the most comfortable, and the least safe.

Q. What grade of criminals are ever confined there?

A. Those convicted of small crimes, such as petit larceny : though there was
one case, in which a man convicted ofmurder was confined there, for three or
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four days, during the day-time ;—at night he was removed to the cells. This

happened a short time before Mr. Lawless was committed. There are five

rooms in the jail, three below, and two above ; and of the rooms above, that

into which Mr. Lawless was put is the least secure.

Q. Were there any criminals in the room at the time ?

A. No. Nor had there been, for some time before; I do not know how long.

Q. This room, then, and the other above, are appropriated to debtors?

A. There are three rooms intended for the confinement of criminals, and they

are under ground; the other two are usually employed for the confinement of

debtors ; especially this one, as being near my office, and less secure than the

others. When it is necessary to confine criminals up stairs, they are generally

put into the other room.

Q. You never mingle debtors and criminals in the same apartment ?

A. That is forbidden by our law, and is never done when it can be avoided.

We are not however always able to avoid it.

Q. Was any particular order given by the Judge as to where Mr. Lawless
was to be confined ?

A. Not any. [Judge Spencer. It is not pretended.]

Q. Have you had any conversation with Mr. Lawless, since then, as to the

proceedings in his case? if you have, state it.

A. I heard him mention the subject, at the time, and on one occasion, I re-

member, he mentioned to me that if Judge Peck would pledge himself to meet
him, and give him a chance at him so, as soon as he recovered his eye-sight,

he would let him off from going to Washington city.

Q. What did he say as to the impeachment against Judge Peck?
A. This conversation took place before the impeachment. It was subsequent

to the presentation of Mr. Lawless's first memorial to the House of Represent-
atives, and when leave had been given to withdraw his petition. I think that

he stated why the memorial had not been acted upon, saying that it was in con-

sequence of the want of time, or the short session, or something of that kind :

I do not distinctly recollect the particulars.

Q. Did he say anything farther about the prosecution?

A. He said what I have already stated, that " ifJudge Peck would pledge him-
self to meet him, he would let him off from going to Washington." To this I

replied that I did not suppose the Judge would do this : on which Mr. Lawless
said, "By God, then, I will have him before the Senate." I think those are

the very words he used, though I cannot be perfectly sure.

Q. While these proceedings were going on, were there many persons about

the court house ?

A. A great many.
Q. Was there much excitement among them?
A. They seemed a good deal interested—they were engaged in discussing

the matter, especially round about the door.

Q. When you were obeying the writ of habeas corpus, and taking Mr. Law-
less from jail to the Circuit Court, was not the excitement such as to lead you
to take measures ofprecaution? and if so, what were they?

A. The writ was returned some time between sundown and dark ;—there were
a good many people round the court house ; and I did then, (what I do fre-

quently,) put my pistols in my pocket. But there was no occasion to use them,
or anything like it.

Q. Is it your general habit, when serving processes, to arm yourself?
A. I do it frequently ; not generally though. I think I did it at that time from

a remark made by Mr. Simonds, the deputy sheriff.

[The managers objected to the witness' stating any conversation of Mr.
Simonds.]

Q. Had Mr. Simonds carried Mr. Lawless to jail?

A. Yes ; he was deputy marshal as well as deputy sheriff.
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Cross-questioned by Mr. Storrs.

Q. How long have you been sheriff of St. Louis County ?

A. I was elected in 1822, and went out in 1326.

Q. Are debtors bailable in Missouri?

A. Yes—for the bounds.

Q. Do you admit those to bail who are imprisoned for contempt? •

A. I do not know that I have ever had any cases of that kind. I do not

recollect that in the time of my predecessor, he had a member of the bar com-
mitted for contempt by a justice of the peace. I was then deputy sheriff.

Q. Did you consider Mr. Lawless as committed to your charge as a crimi-

nal? or as a debtor?

A. I considered that it was my duty to keep Mr. Lawless—I suppose he may
have been committed as a criminal :—he certainly was not as a debtor.

Q. Are commitments for contempt in Missouri considered as criminal com-
mitments ?

[The counsel for the defence objected to this question. The sheriffmight not

be examined as to what was the law.]

Q. Did you keep Mr. Lawless as a criminal ? or as a debtor?

A. I thought it my duty to keep him, and I thought that if I put him in my
office, it would be satisfying my duty.

Q. Were you ordered to keep him in close confinement?

A. I was not. I was ordered to keep him.

Q. Would you have admitted him to the bounds?

A. I would not.

Q. You are the sheriff. How did you think the prisoner was to be kept?

As a criminal?

[Here the counsel for the defence interposed, and the question was waived.

Mr. Storrs however insisting that it was a proper one.]

Q. Is it your usual practice to keep criminals confined in the rooms below?
A. If they are committed for serious offences. They are sometimes kept

there for petty larceny, when the jail is crowded.

Q. Do you keep criminals in the upper rooms?

—

A. Occasionally.

Q. Did you see anything in the bystanders during the proceedings against

Mr. Lawless which indicated any intention of rudeness towards the court?

A. I do not think I did.

Q. When you were carrying the habeas corpus into effect, did you see any-

thing among the people collected which indicated any purpose of disrespect to

the court, ornts officers?

A. No.
Q. What persons were present when Mr. Lawless spoke about the Judge

giving him a meeting ?

A. None but ourselves.

Q. Are you an intimate friend of Lawless?

—

A. No.

Q. Are you in habits of particular confidence and friendship with him ?

—

A. No.
Q. Where did that conversation take place ?

A. In Mr. Lawless' garden, when I went there to collect taxes.

Q. You say that Mr. Lawless said, " If the Judge would meet him and give

him a chance at him so, he would let him off from going to Washington city
;

but, if not, by God, he would have him before the Senate?" Will you swear

that these were the very words ?

A. I am very certain they were.

Q. When did you speak of this ?

A. I do n't recollect exactly : I have spoken of it frequently.

Q. To whom?
A. I do n't remember all the persons. I mentioned it to Mr. Gamble, shortly



TESTIMONY. 207

after. I cannot say exactly to whom else. I mentioned it to General Ashley,
at the post office. It was generally mentioned when this impeachment was
talked of.

Q. How long after the conversation took place?

—

A. I cannot say.

Q. On the same day?

—

A. I do not know that it was.

Q. What circumstance is it which induces you to believe that it was fifteen

or twenty minutes from the time you met Mr. Lawless going to jail till you af-

terwards saw him there?

A. I recollect, I was going down the street when I met him, and I returned
to the jail shortly after.

Q. Do you remember any circumstances that happened in the mean while?

A. 1 do not.

Q. Did you serve any process in the mean while?

A. 1 do not think I did :—I am not certain.

Q. Are you very certain as to the time ?

A. It did not seem to me more than twenty minutes. That is my impression.

Q. Did you see Judge Peck after you met Mr. Lawless, and before you re-

turned to the jail?

A. I do not think I did.

Q. By Mr. Buchanan . Was this conversation with Mr. Lawless after the
short session of Congress?

A. It was in 1828 or 1829. I rather think 1829. I think I called on Mr.
Lawless to collect the taxes of 1828.

Q. Has the room in which Mr. Lawless was confined ever been employed
for the confinement offemale felons ?

A. There have been some in that room, I believe, since I have been out of
office ; but not while I had charge of the jail.

Q. When I put the last question, you were about to state something.
A. In the conversation with Mr. Lawless, he was speaking about the hard-

ship of his suspension. He was showing me his improvements, and said that,

but for this, he might have made others : that it had interfered very much with
his business.

The Hon. Spencer Pettis, called and sworn.

Q. By Mr. Meredith. Were you present during the proceedings on the rule

against Foreman, the printer, and on those which subsequently took place on
the rule against Mr. Lawless? Ifyou were, state everything that took place.

A. I was present at the time the court delivered its Opinion in the case of Sou-
lard's heirs, on or about the 1st of December, 1825. The Judge entered at

considerable length into a statement of the reasons for the decree, and occupied
from one and a half, to two hours, in doing so. Several members of the bar were
present, and I think I saw one taking notes. I understood it to be the wish of
the members, generally, that the Judge should publish his Opinion. I heard
nothing more on the subject until March, 182(5, when I saw the Opinion pub-
lished in the Missouri Republican. I read it, and a few days after saw an article

signed " A Citizen," containing strictures on the Opinion. I read that also. I

heard little said about it, though I had, myself, some conversation on the sub-
ject. I knew nothing of any intention in the court to take notice of the article

until the morning of the day on which the land court was held. I was not pres-
ent when the first step was taken, but was informed that the court was about to

proceed against Foreman. I went to the court house, and when I entered, Mr.
Lawless was arguing on the rule against Foreman. The court then sat in the
baptist church. Mr. Lawless spoke at great length. The grounds which he
took I do not distinctly remember ; but his great object seemed to be to show
that the article in question did not misrepresent the Opinion of the Court. That
was the burden of his argument. There was nothing in the discussion which



208 TRIAL OF JUDGE PECK.

struck me forcibly, except the fact, that the court and Mr. Lawless both seemed

perfectly to understand who was the author of the article. Mr. Lawless fre-

quently observed "In my strictures / say so and so." While the Judge in di-

recting Mr. Lawless' attention to particular clauses of the article would reply,

" But you say so and so." It was a matter of considerable amusement to the

bar ; but I do not remember which of them it was, the Judge or Mr. Lawless,

that first made the suggestion : both, however, made remarks which plainly

showed that they knew who the author was. Mr. Lawless also spoke, I think,

on the general doctrine of contempts. After he had finished, Mr. Geyer made
an argument at the same place. I distinctly recollect that they both argued at

the church. Mr. Geyer, I think, said nothing on the question of misrepresent-

ation ; but took the general ground, that, whether the article did, or did not,

misrepresent the Opinion, it Avas not a contempt, and could not be punished as

such. He drew to his aid the constitution of Missouri
;

particularly those parts

of it referring to the liberty of speech, the liberty of the press, and the right of

trial by jury. I was not in the court house all the time while the argument
was going on in the case of Foreman. The Circuit Court was then in session,

and I was backwards and forwards first at one court and then at the other. (The
places where the two courts sat were not more than two hundred yards apart.) I

do not remember the argument of Mr. Geyer and Mr. Lawless, when the court

was afterwards removed to Mr. Penrose's ; but I think they both argued in

much the same manner as they had done before. I have not a very distinct re-

collection of the argument. I was in the court house when it was concluded,

and I do not remember that anything was said by the court on any opinion de-

livered at length in the rule against Foreman. My understanding was, (though

I do not know how I got it) that Mr. Foreman supposed the Judge was about

to make the rule absolute against him, and he gave up Mr. Lawless as the au-

thor. When the rule was made against Mr. Lawless, the subject seemed to ac-

quire more interest. I was present when the argument on this latter rule was
commenced, and, I think, at every subsequent stage of the proceeding. My im-

pression is, that two days, or parts of days, were occupied in the argument on

the first rule ; and parts of two days in that on the second rule. When Mr.
Lawless appeared before the court, on the rule against himself, it was in the

early part of the day. I do not remember what was said about allowing him
time, but I think the argument commenced in the afternoon, (it is the custom of

the courts to have an adjournment for dinner, and sit a second time.) This was
on the third day, counting from the beginning of the proceedings against Fore-

man. Mr. Magenis, I think, opened the argument for Mr. Lawless. Some-
thing was said by the Judge about Mr. Magenis not being permitted to argue

the question of misrepresentation, and he then went on and argued the questions

of contempt, of the jurisdiction of the court, and its power to punish. Mr. Geyer
followed, and took the same grounds, insisting that it was not a contempt to

be punished by the court ; and bringing to his aid the constitution of Missouri.

I remember distinctly, that the argument of Mr. Geyer was more inflammatory,

and declamatory too, than his first argument. There was a good deal of ex-

citement, and he seemed to have caught it. Both he, and Mr. Magenis, argued

the doctrine of contempts, and protested against the power of the court to pro-

ceed in that way. They both argued that as the cause in which the Opinion of

the Court, commented on by Mr. Lawless, was delivered, was not pending at

the time of the publication, there was no contempt, which the court could punish

as such. Mr. Strother then spoke for a short time, but was soon stopped by

Mr. Lawless or his counsel. I thought the reason was

—

[Here the managers interposed, and objected to hearing the thoughts and

opinions of the witness.]

Mr. Strother alluded to the authority of the Supreme Court of the United

States, and cited the case of Burr, ex parte, 9 Wheaton. The Judge said that

he could furnish him with the book. Mr. Strother was citing this case to show
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that the court had no power to suspend, as I understood it. Some conversation

then took place between him and Mr. Lawless, and he stopped.

Q. By Mr. Spencer. Did he rely on that case ?

A. He mentioned it, with a view, I think, to show that the court had no right

to suspend. The Judge said that he had the book, and I think it was sent for,

and brought into court ; but nothing more was said about it. On the second

day of the argument on the last rule, the Judge commenced delivering his

Opinion.

Q. By Mr. Wickliffe. When Mr. Strother stopped, what happened next?

A. I think there was no adjournment, between the conclusion of the argu-

ment and the delivery of the Opinion ; if there was, I have forgotten it. The
Judge commenced by disclaiming all personal feeling with regard to the case

before him. He spoke of the law of contempts, and seemed fully satisfied that

the power to punish them was possessed by the court. He then answered the

arguments of counsel, very much at length ; and after some time, requested

that some gentleman would read for him the article signed "A Citizen," (his

eyes being bandaged at the time.) No one volunteered to comply with this

request, and he then called upon Mr. Bates ; observing, that as he was the

attorney for the government, he supposed he had a right to call upon him to

read the article. Mr. Bates, accordingly, read it, paragraph by paragraph.

The Judge took up the article, and examined it ; referring, as he went on, to

those parts of the Opinion on which he relied to show that the representation

in the article was not correct. The Judge commenced in a very mild way, but

became excited as he went on, and much animated ; and appeared, at times, to

be indignant at the conduct of Mr. Lawless. He compared the Opinion with

the publication, saying, "this specification is false," and then referred to the

Opinion to prove what he had said. I may not remember the exact words, but

he used the term " false," and would sometimes say " this is a calumny on the

Opinion," "this says so and so," "but here is what is said by the court :
" he

might have used the terms " calumnious," " slanderous," and I think he did.

In this manner he went through the publication, pointing out the misrepresent-

ations. When he had gotten through, he adverted to the general doctrine of

contempts, the necessity, and the reason there was, why the court should possess

this power ; adverting particularly to the case in hand ;—the great amount of

claims ; and number of claimants ; the suits which were yet to be brought ; and

the necessity that the intelligence and respectability of the tribunal should not

be abused and destroyed, in the manner to which the article seemed to tend.

He replied, again, to the arguments of counsel. What he said, in reply to that

which had been urged from the constitution of Missouri, I cannot recollect dis-

tinctly ; but I do not remember to have heard him say that that constitution ap-

plied to State Courts exclusively. I did not hear him say anything like that.

I think I heard something like this—that if the constitution of the State applied

to that case, it would equally apply to any contempt that could arise in the pre-

sence of the court. He spoke at large on the doctrine of contempts, and the

doctrine oflibels, declaring the article to be libellous, and contemptuous, both;

and insisting that it might be punished as a contempt. He continued to speak

for about two hours. I was tired of the subject, and rose from my seat and stood

upon the steps, but still within view and hearing of what passed. Toward the

close of the Opinion, he alluded to a custom of some foreign country—China, I

think, where the houses of calumniators were blackened. My recollection of

the manner in which he alluded to that custom is this. The counsel for Mr.

Lawless had argued (as the Judge said, and as I remember that they did,) that

if the article signed " A Citizen " was a misrepresentation, still as the Opinion

had been published as well as the article, both were before the world, and the

one would correct the other. The Judge said, No :—the Opinion is in one paper,

and the article in another very different one :—the probability is, that few who
see the one would see the other:—the slander will go in one direction, and the

27
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Opinion in another. The people cannot, intuitively, know what is slander and
what is not :—if they could, there would be no reason in the rule which punished
slander as a contempt ; or, if it was in this country, as it is in China, where the

house of a calumniator is blackened, as a fit emblem of the heart of the inhabit-

ant, there would be no reason in the law which punishes offences of this sort.

After the Judge had gone through with the delivery of his Opinion, the rule was
made absolute. Mr. Lawless was not then present, he having gone out of court,

while the Judge was commenting upon the article. There was, then, I think,

an intermission, and Mr. Lawless was not brought in on the attachment until

three or four o'clock. I was present when he«was brought in. He was told

by the court, that he had a right to have interrogatories filed, in order to purge
himself of the contempt; and the Judge asked if it was his desire that they

should be filed ? Mr. Lawless rose—he seemed much excited, and agitated,

and replied that he did not wish interrogatories filed, and if they were filed he

would not answer them ; and he then presented a paper which he took either

from his pocket, or perhaps from Mr. Magenis, (I don't recollect which ;) it

seemed to be a protest against the authority of the court to proceed in that way.

The paper was read. 1 do not remember that either the Judge, or bystanders,

were asked to sign it. The Judge almost immediately proceeded to pass sen-

tence, and said something about Mr. Lawless' standing out in his contempt, and
making an aggravation of it, in presenting this paper, and in refusing the inter-

rogatories.

Q. By Judge Spencer. Did he say that this was a new and substantive con-

tempt ?

A. I do not remember his precise words, whether he said that it was a new
contempt or an aggravation of that already committed. I have a very indistinct

recollection of the words used ; but that is the impression on my mind.

Q. By Judge Spencer. Did he refer to the offering of the paper, or to the

refusal to answer interrogatories?

A. I do not remember to which of the two ideas he referred,—perhaps to both.

I supposed him to refer to both. I do not know that he referred, in words, to

either :— it may have been my own inference that the Judge, in consequence
of these last acts of Mr. Lawless, considered the contempt more aggravated, and
inflicted upon it a higher punishment than he would otherwise have done.

This at least is my best opinion as to what was said;—the sentence was then

pronounced; and Mr. Lawless was taken into custody by the marshal. This

was about 4 o'clock in the afternoon : the next place I saw him was, in the Cir-

cuit Court, about candlelight, he having been discharged on a habeas corpus by
the Circuit Judge, because the order for commitment had no seal.—(So at least

the Judge told me.)

Q. By Mr. Meredith. Do you recollect in the proceedings on the rule

against Foreman, that while the colloquy which had been mentioned was going

on between the Judge and Mr. Lawless, Mr. Lawless made any complaint of

interruption by the court ?

A. I do not remember any.

Q. Did you hear of any complaint on the subject of interruption by Mr.
Lawless, or by his counsel, in either of the cases ?

A. I did not, at the time, hear any complaints from Mr. Lawless, or from any
person, on that score.

Q. By Mr. Wirt. Did it strike you as unnatural that such a conversation

should occur? or was it invited by the language and manner of Mr. Lawless?

[The managers objected to this question, as being a leading question ; and
after some discussion, the question, in that form, was waived.]

Q. By Mr. Wirt. How did the colloquy arise, and how was it invited by
the circumstances of the case?

A. Mr. Lawless was arguing, and laboring to satisfy the Judge that there was
no misrepresentation of the Opinion in the article signed "A Citizen;" and,
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in order to prove it, he quoted the Opinion, and then compared it with the arti-

cle, observing " in the article I say so and so." The Judge would then refer

to some part of the Opinion, which, as he thought, proved a misrepresentation

in the article, and addressing Mr. Lawless would observe, " you say so and so."

Mr. Lawless would reply "I say so and so." In that way the colloquy was
brought about. Conversations of that kind occurred several times, between
the Judge and Mr. Lawless. They appeared to differ from each other as to

the meaning of the Opinion, and the meaning of the article : and one would con-

tend for one interpretation, and the other for a different one.

Q. Is it unusual in Missouri for the court to invite the attention of a lawyer
to a particular point ?

A. On the contrary it is very usual. I have, myself, been frequently so in-

terrupted, and I have seen it happen to other members of the bar. The court

would stop the lawyer, and make a suggestion as to some point of law, or some
question of fact, in a bill of exceptions, for instance, and in other cases. I have
frequently had my argument attempted to be upset by such a suggestion from
the court.

Q. Did this, then, seem to be out of the way, and different from what is

usual, in your courts?

A. It did not strike me so. As I said before, there was nothing in the ar-

gument of the rule against Foreman, which struck me as extraordinary in any
respect.

Q. You said that the court, in delivering its Opinion in the case of Mr.
Lawless, at first began very mildly, but in the course of a long discussion be-

came earnest and animated. Are you acquainted with the usual manner of

Judge Peck ?

A. I think so. I have practised before him ever since he has been on the

bench.

Q. Does not his manner, usually, become more earnest as he proceeds in the

course of an extensive discussion ?

[This was objected to as a leading question, and in that form it was waived.]

Q. What is the effect on Judge Peck's manner, when delivering an extended
answer to a protracted argument at the bar, (for this argument had occupied

two days,) I ask, what is his usual manner in such cases, as he advances ?

A. His usual manner, when he says but little, and does not speak at length,

is very mild, smooth and easy ; but it always occurred to me as a fault in the

Judge that, in delivering an opinion at great length, he becomes warm, and
gesticulates much. I remember many cases of this kind ; and this manner
struck me very forcibly ; his usual manner is to become much excited, and to

use a great deal of gesture.

Q. Have you known the Judge long and well?

A. Ever since I have been in Missouri. I am intimately acquainted with

him.

Q. Is his disposition that of an arbitrary and oppressive man?
[Mr. Buchanan. We object to that question.

Mr. Wirt. Do you? Then we must take a question upon it.

Here a discussion took place between the managers and the counsel—when
the form of the question was changed.]

Q. What is the habitual disposition ofthe Judge, as to mildness and patience,

or arbitrary and oppressive propensities ?

A. I always viewed him as one among the mildest men I ever knew in my life.

He is very patient, in the arguments held before him, and in all that I know of

him. He is a man who shows firmness, however, on all occasions. He is very

firm but very mild in his disposition. In these remarks I speak of Judge Peck
both in his judicial and his private character.

Q. What is his usual deportment on the bench, as to courtesy ?

A. It is always respectful ; at least I was as much pleased with his conduct
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towards members of the bar as in any court before which I ever practised. I

speak genei ally. I do not mean to obtrude my opinion as to this particular

case.

Q. Are you aware, or not, of any complaint existing as to his deportment in

other cases?

[Mr. Buchanan. We have no objection to that question, provided we may
go into the inquiry also.]

A. I do not remember any now.

Q. His habitual deportment, you say, is courteous, kind, and patient?

A. I so understand it.

Q. In the delivery of his Opinion, in the case of Mr. Lawless, did you, or did

you not, remark an extraordinary departure from his usual mode of speaking in

an extended argument ?

A. Not in his manner, save that he appeared indignant at the conduct of Mr.

Lawless ; with this exception I did not see any material difference in his man-
ner. He was in very feeble health, and had been much afflicted for years.

Q. Was the Opinion as printed in the Missouri paper substantially that

which you beard from the bench in Soulard's case?

[Mr. 3IcDuffie. It is too late to object now ; but in such a question you put

the answer in the witness's mouth.

Mr. Wirt. I will put the question in any other form that is more agreeable

to you.
Afr. Buchanan. We do not wish you to make it agreeable to us, but to the

law.]

Q. Did you hear the Opinion delivered by Judge Peck in Soulard's case?

A. I did.

Q. Had you any previous opportunity of knowing that Opinion before it was
delivered?

A. I had this opportunity. I was not personally concerned in any land claims,

in which petitions had been filed ; but Judge Peck and myself resided in the

same building, and he frequently asked me to read or refer to laws and ordinan-

ces in relation to those land claims. We conversed fully and freely. I did

not know what the Opinion would be. The Judge never told me : yet from the

conversation we had, in relation, for instance, to the ordinance of 1754, and the

regulations of O'Reilly, and Gayoso and Morales, that I believed * * #

[Here the managers objected to hearing the opinions of the witness, or his

conversations with Judge Peck.]

Q. Did you attend to the delivery of the Opinion?

A. I did :—I was present all the time. I listened attentively, as I believe

all the bar did ; I felt some interest to know what the Opinion would be.

Q. After so hearing the Opinion, you afterwards saw it published, at the re-

quest of the bar? •

A. I did.

Q. How did the two correspond? or how did they differ?

A. There was no difference in the doctrines advanced ; but I made, at the

time, this remark,—that the Opinion did not appear so well in print, as when it

was delivered.

Q. The general train of reasoning the same ?

A. It seemed to be the same. I do not pretend to say that every word of the oral

Opinion was printed ; but if there was any difference between them, I should

think that if printed as it was delivered, the Opinion would have occupied more
space than the one printed afterwards.

Cross-examined by Mr. Buchanan.

Q. On the argument against Foreman, at every position taken by Mr. Law-
less, and while attempting to support each by a reference to the Opinion, was
he not interrupted by the court?
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Jl. I cannot say every one ; but I remember that he was interrupted in several

of his positions, in the manner I before described.

Q. In the course of these interruptions, did not the court frequently say,
" this is false," "this is malicious? "

Jl. I do not remember :—I have taxed my memory, but I do not remember
this : it might have been so. I have said that I was not in the court room dur-

ing the whole of that argument.

Q. You did not hear any expression of that kind ?

Jl. Not that I remember.
Q. In your opinion, it was not remarkable that the Judge should interrupt Mr.

Lawless, as he was proceeding, and submit his own opinion and arguments, to

show that those of Mr. Lawless were incorrect?

Jl. There was nothing in it that appeared remarkable to me.

Q. Would it not have been more accordant with the rules of your courts if

the Judge had waited till Mr. Lawless had concluded ?

A. I do not know that there is any express rule on the subject.

Q. Would it not have been more consistent with the practice of your courts?

Jl. As I have said, suggestions are frequently made from the bench.

Q. Are not these interruptions to which you refer, confined to legal argu-

ments? Were you ever present when whilst the counsel was arguing a ques-

tion of fact in his own way, the judge interrupted him, and introduced a ref-

erence to other facts, with a view to disprove that from which the counsel was
arguing?

Jl. I have heard judges stop attorneys, and tell them that the evidence was
not as they stated it to the court and jury.

Q. When the question purely of fact is before the court, and an attorney is

going on to state one part of the facts of the case, have you ever known a judge

turn the attorney to other facts going to destroy those on which he was arguing?

A. I do not remember any particular instance.

Q. It did not, you say, strike you as remarkable that this sort of colloquy

should be going on between Judge and counsel for a long time ?

A. Not particularly.

Q. While it was going on, did the Judge wait till Mr. Lawless had got

completely through one position, before he interrupted him?
A. I cannot say. While Mr. Lawless was going on to argue, the Judge

would interrupt him, and say,—" No, the court decided so and so."

Q. Are you positive that Mr. Geyer argued the case in the baptist church ?

Jl. That is my recollection, and I never knew there was any difference on
that point until the commencement of the present trial.

Q. By Mr. Wickliffe. You are as much impressed with that fact as any
other ?

A. My impression is such as I have stated, and I think they both argued the

question at Mr. Penrose's.

Q. While the Judge was delivering his Opinion in the case of Mr. Lawless,
did he not use the words " false," " scandalous," " malicious," " calumnious,"
" misrepresentations "?

Jl. I heard some of these terms. I have already stated that when the Judge
was examining the article and comparing it with the Opinion, he sometimes said,

" This specification is false," or, " this is not true." At other times, " this is a
calumny on the Opinion of the Court," "this is slanderous." In speaking of

contempts, he used the word "slanderous" and "libellous." He employed
the terms known to the law, and it is possible I may have confounded this por-

tion of his remarks with his examination of the article. He used some of the
words which you specified.

Q. Which of them?
A. He used the words "false," " calumnious," and "malicious." He de-

scribed the publication as an attempt to bring odium on the court, and to destroy
all confidence of the people in its decisions.
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Q. Did he not speak of the malice of the author?

A. He spoke of the piece itself, but I could not help, at the same time, think-

ing of Mr. Lawless.

Q. He spoke of the piece, then, and not of the author?

A. I do not say that. I did not hear the words author or Lawless in con-

nexion with the expressions alluded to, that I remember. He spoke of the ar-

ticle, and said, "This is false," "this is calumnious."

Q. Did you ever see the Judge so much excited before, in any other case ?

A. Taking all together, I never saw him exhibit so much indignation as on

that occasion. I saw no other difference from his usual manner, when much
excited.

Q. By Sir. Wichlijfe. In what particular case have you ever seen him much
excited ?

A. 1 remember laughing, with Mr. Bates, at the excitement displayed by the

Judge in the case of Bryants vs. Dent. I think I also saw the same fault when
the court sat at Jefferson city, in the case of the United States vs. the Securi-

ties of Rector. I do not remember any other particular case, but it is his gen-

eral fault.

Q. By Mr. Storrs. Have you not taken a very warm and decided part with

Judge Peck on this subject?

A. I felt precisely in this way.—When the occurrence took place, * * *

[Here the witness was interrupted by the managers.]

Q. We wish to know what are your feelings now ; not what they were for-

merly.

A. They are the same, now as they ever have been. I have had no feel-

ing on the subject, but this; however the question of law may be decided, I be-

lieve that the Judge was not influenced, in what he did, by any malicious motive,

or arbitrary disposition.

Q. Are you not now under a warm feeling in favor of the Judge?
[The witness had begun to answer this question when he was again inter-

rupted by the managers.]
Mr. Wirt. We object to this interruption of the witness. He was going on

to tell what his feelings are, how they arise, and what they are founded on.

Mr. Buchanan. Mr. Pettis is now on his cross-examination, and he will be

examined by us in the same manner as any other witness. We have a right,

upon the cross-examination, to ask any question for the purpose of ascertaining

whether the mind of the witness is, or is not, under a bias; and we now ask him,

whether his feelings are not strongly in favor of the acquittal of the accused?

May we not put a distinct question of this kind? and are we not entitled to a cate-

gorical answer? Can the witness in answering this question be allowed to deliv-

er his opinion as to the guilt or innocence of the accused? He has been sta-

ting, not what are his feelings, but such views of the case, as, in his opinion,

justify those feelings. When he was interrupted, he was proceeding to state,

that whatever view might be taken as to the legality of the Judge's conduct, the

Judge had been influenced by no malice. Now, when we call on a witness to

state what his feelings are in relation to the accused, is he to be permitted to

deliver his opinion upon the merits of this impeachment to the Senate? (there-

by, however, giving the strongest evidence of what his feelings really are) we
do not doubt that he is perfectly sincere; but we respectfully insist that we have a

right to a categorical answer.

Mr. Wirt. We do not contend that the witness has a right to go into a dis-

cussion of the case; but he has a right, as a man, as a man of honor, as a witness

on his oath, when a question like this is put to him, to refuse being driven into

a categorical answer, intended to exhibit him before this court, and this na-

tion, as acting under a blind bias, for the acquittal of this Judge. I put the ques-

tion to every member of this court ; and I ask him to make the case his own.

—

If he was asked, Have you not a strong feeling for the accused, and an ardent
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desire for his acquittal ? whether he would not insist on the liberty to say, I have

no feelings in the case, but such as arise from my conviction of his innocence?

Is a witness to be compelled to stand before this nation as blindly prejudiced in

favor of an accused person, when, as an intelligent and virtuous man, he has

no feeling in the matter, but a desire that innocence shall not suffer?

Mr. McDvjfie. We do not recognize a right in the respondent's counsel to

interfere in our examination.

Mr. Wirt. We do not claim a right to interfere, nor do we object to the

question ; but we presume that the rules which prevail in all other courts ope-

rate here. We have never seen a witness who was not under the protection of

the court, and who might not claim that protection, when driven to answer a

question in one particular way only, when he is desirous of answering it in a

different manner. We do not object to the question ; we only wish the wit-

ness to be protected.

Mr. Buchanan. The managers can - perceive no occasion for being remind-

ed that the witness is under the protection of the court. They have no desire to

hurt the feelings of the witness, or to entrap him in his answers ; and there

was no need to invoke protection in his behalf. The counsel say that we wish

him to give a blind answer ;—to say nothing but yes or no ; and thus to bring

himself into contempt before the American people. We have no such desire.

No doubt the witness has a right to explain the nature of his feelings ; but we
beg leave to recall the court to what was the state of the case when the wit-

ness was interrupted. He was proceeding to give his views of the whole trial,

and of the principles on which the Judge ought to be acquitted. This is not

conformable to any law, or any practice. We object to the witness giving

his opinion, or trying the respondent, as to his guilt or innocence. He may
show that his bias is honest ; we have not even insinuated that it is not so ; but

prejudice has overcome the best of men; and we have a right to know how far

a witness is under its influence. [The question being again propounded, the

witness replied as follows :]

A. I desire, Sir, to answer the question propounded with the utmost candor
and fairness, and freely to state what my feelings in relation to this impeachment
are: but, I wish to be permitted to give also the reasons by which I am influenced
* * * [Here the managers withdrew the question, and it was not further an-

swered.]

Q. By Mr. Starrs. Have you made any publication, lately, on the subject

of this impeachment?
A. No.—I have referred to it in a circular which I addressed to my consti-

tuents.

Q. How many pieces in the papers have you written besides that?

A. I wrote out a speech which I delivered in the House of Representatives

on the general subject. Mr. Stansbury (who is here present) was engaged by
me (as I believe he was by other members of the House) to take notes of the

speech. He furnished me with the notes which he had taken, but said that he
was very much pressed, having many speeches to write out, and would be very

glad if I could write out the speech myself. I took his notes accordingly, and
from them I wrote out a full copy of my speech, and had it printed in a hand-
bill form. A speech delivered on the opposite side, and referring to that which
I had delivered, had been printed in a paper in this city, from which I found
that it was republished in Missouri. I therefore thought it a duty to myself to

have my speech also published.

Q. Have you made any other publication on the subject?
A. I addressed, as I have said, a circular to my constituents, giving the rea-

sons for the views I took ; and this I did, because efforts were making at home
to destroy me, in consequence of the course I had taken in relation to this im-
peachment.

Q. Have any publications appeared in the papers on this subject of which you
were the author ?
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A. None to which my name was not signed.

Q. You have not written for the papers on this subject?

A. Not that I remember. I may have forgotten, but I do not think there are
any articles of mine.

Q. Will you state this positively ?

A. I do not remember any. It is possible, and barely possible, that I may
have written in regard to that matter. I cannot swear positively, because I may
have forgotten. 1 am morally certain, however, that no other publications were
made by me on this subject.

Q. You have stated that Judge Peck was in ill health;—during how many
hours did he sit in court?

A. I do not remember,—this case I think happened in April,—at that season
of the year the courts usually sit in the forenoon,—adjourn about 1 o'clock,

and sit again in the afternoon.

Q. You have said that the Judge made a very long address;—was he much
exhausted?

A. He did appear very much exhausted.

Q. How many hours did he speak in the evening?
A. I cannot say, particularly; the argument commenced in the afternoon, and

continued till sunset.

Q. Was there not other business conducted at that District Court also?

A. I have no recollection of any. I think the Judge had some little business
before this affair came on.

Q. Was any business left unfinished at that term, in consequence of the

Judge's ill health?

A. I do not remember any.

Q. How many of your speeches did you print and circulate?
A. I do not remember exactly.

Q. One thousand? or two thousand?

—

A. I believe one thousand.

Q. Did you send that speech to the press? or did Mr. Stansbury send it?

A. 1 did. I did prepare another piece in relation to this matter, and I will

state why. I found in the St. Louis Beacon of the 14th October last, a violent at-

tack on my speech, and as I thought a gross misrepresentation of what I did say,

under the signature of" Luke E. Lawless." I then wrote an article in reply,

and sent it to the editor of that paper, who refused to print it, and was kind
enough to say, in a note in that paper, that he had examined my communica-
tion, and believing that it would lead to a breach of the peace, he had not pub-
lished it. I have the piece in my possession, and am willing it should be read
by the managers, or by this court. I did not know that the piece of Mr. Law-
less had been republished; but after I arrived here, several members of Con-
gress told me that they had seen such an article. [Here the managers inter-

posed, and said that they did not desire to hear any of the conversations of the
witness with members of Congress.] It was republished in the Telegraph.

Q. In what paper had your speech been published?
A. I took the manuscript of my speech to Duff Green's office, in order to get

it printed in pamphlet form ; and the foreman said, that he would have it insert-

ed in the Telegraph. I had got back the manuscript of my reply to the article

of Mr. Lawless from the printer at St. Louis; and as Mr. Lawless' article had
been reprinted in the Telegraph, my intention was, that the reply should also be
published there; but not having made the discovery till within a day or two of
the sitting of this court, I concluded to dispense with the publication, lest I

should be accused of some design to influence the minds of Senators and to af-

fect the cause.

Q. Have you made any other publications respecting Mr. Lawless? What
are your present feelings towards him? Are you and he on good terms?

A. We do not speak * * *

[Here the witness was proceeding, when he was stopped by the managers.]
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Mr. Slorrs. We cannot go into the quarrels between the witness and Mr.
Lawless. The rule on this subject is express. The question must be general.
By the President of the Court. Do the counsel for the respondent desire that

the witness should proceed?
Mr. Wirt. We wish him to answer, and he has been interrupted. If the

honorable managers wish to show any inveterate and deadly hostility in this

witness towards Mr. Lawless, the witness, certainly, may be allowed to show
that it is not so. We want to show the true nature and dimensions of his feel-

ings towards Mr. Lawless.

By the President of the Court. Do you wish the witness to proceed?
A. We do.

Mr. Buchanan. We understood that the witness was about to state the na-
ture of his difference with Mr. Lawless.

Mr. Pettis. I was going to state the time since which we had ceased to

speak. Some days after the delivery of my speech, Mr. Lawless met me, and
by his manner gave me to understand that he had no kind feeling towards me.
Mr. Storrs. You said it might have been an inference of your own.
Mr. Pettis. I did intend to state what our intercourse had been, and whe-

ther my feelings had been friendly or unfriendly towards Mr. Lawless since I

had been in Washington. We were on terms of civility till the time I made my
speech in the House of Representatives. I have no prejudice against Mr.
Lawless, according to my understanding of that term.

By Mr. Buchanan. I have not seen jour speech, and I am sorry I have not;

but
Mr. Pettis. I will show it to you.

Q. Does it not contain this statement, that Mr. Lawless was in the habit of
treating courts in a disrespectful manner?

A. I was commenting on the case before the House of Representatives and
citing authorities

Q. I wish a direct answer.
A. I did not say it in that way, and I will explain how I did say it. I com-

mented on this case, and I then referred to another case, the case which oc-

curred in the Supreme Court of the State of Missouri, before which tribunal

Mr. Lawless had been brought for a contempt of court, in making a publication

relating to a decision of that court, and added " thus we see "

[Mr-. Wirt. Is the speech in evidence?
Mr. Buchanan. No; but you may make any use of it that you please.

Here the witness resumed.]
A. I was commenting on the facts in this case, and I made use of these

words :

—

[Here the witness read an extract from his speech.*]

I beg leave here to state that I am not present as a voluntary witness. I

was called here against my will: having expressed to Judge Peck my desire to

be excused, if possible.

Q. By Mr. Buchanan. Did you think it a proper act on your part to publish
that speech pending this impeachment before the Senate ?

A. I would have preferred not to publish it ; but the speech of Mr. Elsworth
on the other side had been published here and republished in Missouri, and ef-

forts were making to misrepresent what I did say in my speech.

Q. By Mr. Wickliffe. Did you not take the manuscript of your speech to

the office of the Telegraph before you saw that of Mr. Elsworth?

. * A copy of this extract was promised to the Reporter ; but, through inadvertence, it was
never furnished.

28
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A. No. I did not know that his speech was republished in Missouri, till my
return from the North. I was then the more anxious that mine should be pub-
lished also, and I urged it accordingly.

Q. Bij Mr. JVickliJf'e. Have you not, since your return to Missouri, taken a
warm part in favor of the Judge?
A. I do not consider it so. I have only justified the cause I pursued in the

other House ; and that I was induced to do because I considered myself as out-

rageously misrepresented in the publication of Mr. Lawless.

Q. Bij Mr. Storrs. Did you not, as soon as you ascertained that witnesses

were to be examined before a committee of Congress, immediately write a letter

to Judge Peck?
A. Yes ; and to Mr. Lawless too : and I stated, in both letters, that I did

not wish to take a part on either side. I was desirous that this matter should

be fairly examined and judged of by members who knew nothing of the parties

or of the case. I considered it my duty to let both parties know what was the

state of the affair. Mr. Lawless had requested me to present his petition, but I

preferred that it should be offered by Mr. McDuffie, who at my solicitation did

offer it.

Q. By Mr. Spencer. Were you present when the rule was made against

Mr- Lawless?
A. I am not certain.

Q. Did Mr. Lawless appear on the day the rule was made against him?
A. Yes. He did appear. The two first days were occupied in the argument

on the rule against Foreman. I do not know whether the rule was made against

Mr. Lawless on the second day or not.

Q. Did the case of Mr. Lawless take up a part of two days?
A. Yes.

Q. Immediately on the conclusion of the argument, did the Judge proceed to

deliver his Opinion ?

A. That is my recollection, but I cannot say positively.

Q. Was Mr. Lawless present when the argument was concluded?
A. He left the court when the Judge was about half through with his stric-

tures.

Q. After all Mr. Lawless' counsel had gone through with their arguments for

Mr. Lawless, did the Judge immediately proceed to deliver his Opinion?
A. He did.

Q. Was Mr. Lawless then immediately called in?
A. I think not. I think there was a recess at that time.

Q. Were the counsel of Mr. Lawless precluded from arguing any point, on
the ground that that point had been decided?

A. I have stated that before. When Mr. Magenis was beginning to speak,
something was said by the Judge about not arguing .the question of misrepre-
sentation ; and he then went on to argue the general question of contempts.

Q. Was the question of misrepresentation argued again?
A. No.
Q. Bij 3Ir. McDuffie. Do you recollect in the Opinion as orally delivered

by Judge Peck, in the case of Soulard, hearing these words :

"The 14th section ofGayoso's regulations, operates directly upon the present
claims ; it declares, that "- the new settler to whom lands have been granted,
shall lose them without recovery, if, in the term of one year, he shall not beo-in

to establish himself upon them, or if, in the third year, he shall not have put un-
der labor ten arpents in every hundred."
A. I cannot say that I do, but I remember that the Judge talked about that

subject.

Q. Do you recollect hearing these words:
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" That the regulations, in which these sections are found, are of a date sub-

sequent, to the concession, in this case, forms no reason why they may not im-

pose duties on the claimant, and prescribe forfeitures for a failure to perform

those duties. Might not a forfeiture of the present claim have been adjudged
under each of these sections? No settlement, no improvement was made, as

required by either. This omission, is declared by each of these sections, is to

occasion a forfeiture of the claim."

A. I will not say that the Judge used these very words, but he spoke of that

subject.

Q. Do you recollect hearing these words:
" The first section of the regulations last mentioned, after having directed

the grants which are to be made on the Mississippi, directs that, if made at any
other place, the quantity which they shall be judged capable to cultivate, and
which shall be deemed necessary for pasturage for his beasts, in proportion ac-

cording to the number of which the family is composed."
A. The Judge covered that ground, I think, but I have no particular and

distinct recollection of the words he used.

Q. Do you recollect hearing these words

:

" Neither would the regulations of Gayoso, or of Morales, have authorized
the confirmation of the present claim. They present the same objections to its

confirmation that have been already adverted to, as growing out of the regula-

tions of O'Reilly. Each of these regulations contains provisions not to be re-

conciled with the idea that the present concession could have been confirmed,

in conformity with law, had no change of sovereignty taken place. They equal-

ly evince an intenion to authorize grants, with a view to tillage, and the settle-

ment ofthe country ; and to secure these objects, they required that, in all grants
to be made, regard should be had to the family and property of the grantee, to

determine the extent of the grant."

A. I think the Judge took that ground, but I do not say that he used these

words.

Q. Do you recollect hearing this sentence: "The regulations of O'Reilly

were made for the entire province."

A. I think he said so. I know that was his doctrine.

Q. Do you recollect hearing these words:

"It would appear that the policy apparent in O'Reilly's regulations did extend

itself to the province of Upper Louisiana. But it is a mistake to suppose that

a prohibition was necessary to deprive the Lieutenant Governor of the power
of making grants, and that, without a prohibition, his grant would be valid."

A. He adverted to that doctrine ; but I do not say that he used those words.

Q. To come to the point ; from what took place can you positively say that

any one of these clauses are printed in the precise words in which they were
orally delivered?

A. I would not say, or swear, that this is the same Opinion, as to its words,

as that which was orally delivered ; but if there was any discrepancy, it did

not occur to me.

Q. May there not have been in the Opinion various arguments, and those

too the very arguments referred to by Mr. Lawless, which you do not remem-
ber?

A. There may have been.

[A newspaper was here shownto the witnes s by Mr. Meredith, containing a
printed article signed by Mr. Lawless, for the purpose of having it identified

;

but objections having been made by the managers to going into the cause of dif-

ference between the witness and Mr. Lawless, after some discussion the in-

quiry was waived.]

Q. By Mr. Wirt. You were asked whether Judge Peck exhibited the same
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degree of indignation on any other occasion as he did on this. Have you ever
seen him at any other time, when engaged in punishing a contempt of court,

committed in a publication against himself ?

A. I have not.

Q. By 3Ir. McDnffie. It is not the custom in Missouri, is it, for judges to

punish contempts committed against other courts than their own?
A. It is not.

Q. By Mr. McvfJith. Do you know whether the Opinion of the Court, in

Soulard's case, was reduced to writing, in whole, or in part?

A. I cannot say.

Q. Have you not seen sheets containing the notes of that Opinion?
A. I have seen such sheets ; but whether before or after the delivery of the

Opinion, I cannot say.

Q. Do you know who assisted Judge Peck in writing at that time?
A. Either Mr. Primm, or Mr. McKnight, I believe.

Q. Do you recollect when Mr. Primm left the Judge?
A. I do not remember, whether it was before or after the delivery of the

Opinion.

Q. Though you cannot recall the words in the Opinion, yet you recollect the
doctrines and the general course of thought ; and they do not strike you as be-
ing different from the Opinion as delivered?

A. That is my answer.

Q. By Mr. McDnJJie. On what point did the Judge decide the case of Sou-
lard ?

Jl. I understood it to be this, that the ordinance of 1754 was not in force in

Upper Louisiana ; and if not, the power to make grants of the description of
that in Soulard's case by the Lieutenant Governors did not exist ; and he then
went on to show that even if that ordinance was in force, it would not authorize
such grants. He had before him the manuscript which I have seen referred to

in this trial, containing extracts from that ordinance. He then took a view of the
regulations of O'Reilly, Gayoso and Morales, and denied that, according to those

regulations, the grant to Soulard could be confirmed. The question was, wheth-
er the Lieutenant Governor had power to make such grants.

Q. By Mr. Wickliffe. Do you recollect what the Judge said in his oral

Opinion on this point in the cause, " that the uniform practice of the sub-dele-

gates or Lieutenant Governors of Upper Louisiana from the first establishment
of that province to the 16th of March, 1804, is to be disregarded as a proof of
law, usage or custom therein "?

Jl. That practice was adverted to either by the counsel or the court, as afford-

ing a presumptive evidence for the grant ; and the Judge, I think, said, that

though it did raise a presumption in favor of the grant, the presumption was not
strong enough to authorize a decision for the claimant. I do not remember the
precise words.

Q. Was the practice of the sub-delegates at all adverted to?
A. something was said about it : I think the Judge said that the practice was

without any authority of law.

Q. By Mr. Storrs. Did the Judge decide that the laws of the Indies applied

to Louisiana as a colony while it was in the hands of Spain?
A. I am not certain ; but I think he took the ground that they did not.

Q. Did he make a distinction between Louisiana as a province acquired, and
not a conquered province, as the reason why those laws did not apply to it?

A. I cannot distinctly remember.
Q. Did he make it one of the leading propositions in his Opinion?
A. Something w7as said about it ; but I do not remember whether it was made

a leading proposition or not.

Q. What did the Judge say about it ?
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A. I do not remember particularly. While the Opinion was in its delivery, I

paid the ordinary degree of attention which is paid to an opinion in which the

hearer has no personal and immediate interest. I had no case in court to be

affected by it, but I had talked a good deal with the Judge on the general sub-

ject, and read for him, as 1 before stated, many of the laws and ordinances to

which he wished to refer.

[Here the examination closed.]

The Court then adjourned till 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck. ,

Friday, January 7.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

Mr. Meredith asked leave that the Opinion of Judge Peck in the case of the

heirs of Chouteau against the United States, and in the case of the heirs of
Mackay Wherry against the United States, might be printed for the use of the

Senate. These Opinions had been given in evidence by the managers ; and as

the argument of Mr. Lawless in the case of Soulard's heirs had been printed at

the request of the other side, and as neither of the Opinions was as long as that

document, it was hoped the request might be complied with.

The managers said that they had no desire for the printing of these Opinions,

nor did they consider it at all necessary; since the copy, as printed in the news-
paper, might be consulted by any member of the court : but they should not

object to it.

The printing was ordered by the Senate.

John B. C. Lucas was called and sworn.

Q. By Mr. Meredith. Please to state to the court whether you were present

at any of the proceedings in the District Court of Missouri, on the rules against

Mr. Foreman and Mr. Lawless, and what took place.

A. I was present at a court, held by Judge Peck, in 1825. I do not recollect

whether the first sitting of that court was held in the baptist church, or not
;

but I do know that at one time the court removed its sitting from the church to

a private house, occupied by a Mr. Penrose. I do not know whether it was at

the baptist church, or in the house of Mr. Penrose, when Judge Peck first

brought into view the strictures published in a newspaper edited by Mr. Fore-

man, in an article signed " A Citizen." I recollect that the Judge requested

Mr. Edward Bates, who was at that time District Attorney of the United States

for the district of Missouri, to read that article, and Mr. Bates read it. I have
not a very distinct recollection whether Judge Peck remarked on each clause

as it was read, or made his remarks upon it after the whole had been read. I

remember that he wished to ascertain something about the editor of the paper,

whether Mr. Foreman or any one else, that he might proceed against him ; and

Mr. Lawless stated that Mr. Foreman was the editor. On that statement the

Judge directed Mr. Lawless to be sworn, and he was sworn ; when he said as

before that Mr. Foreman was the editor of that paper. Judge Peck made a

rule against Foreman, to show cause why he should not be attached, and so

forth, in consequence of the publication. I have a very imperfect recollection

of all which took place at that time : but I recollect that I was present again in

the court, and I am confident that it was then sitting at the house of Mr. Penrose
;

when Mr. Foreman appeared on the rule. I cannot relate the particulars, fur-

ther than that Mr. Foreman, having acknowledged that he was the editor of that
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paper, I discovered that after that acknowledgment Mr. Foreman and Mr. Law-
less removed a little, and insensibly approached very near to where I stood. I

am sure they did not notice me, as I stood in the crowd. They spoke together
for some time, in a kind of whisper. I was able to gather about one half of
what they said ; and I gathered the rest from their gestures. At that moment
they appeared under such excitement, that they accompanied all they said with
gestures, and very significant gestures too. I could discover, from this panto-
mime, that Mr. Lawless was intreating Foreman to take the whole responsibility

upon himself, and not give up the author ; and I discovered, in Mr. Foreman, a
constant repetition of a shake of the head, which satisfied me, together with such
words as I could hear, that he would not assent. The conversation ended

;

and, as 1 had expected that Mr. Foreman would not yield, I was confirmed in

that conviction by seeing him come forward in court, and give up Mr. Lawless
as the author of the article. I am satisfied that a great many things took place
which I do not now recollect: and when I do not state all that I have heard
stated in evidence here, it is not because I do not believe that it is true, but be-
cause I am unwilling to speak on the testimony of others. I do not remember
hearing Mr. Strother, Mr. Magenis, or Mr. Geyer speak, and I have been amazed
to find how my recollection is now failing me. I did not stay long in the court

;—whether I was unwell or not, I cannot tell, and I do not know how to account
for it, how many things took place of which I have no knowledge. I have laid it

on my years. I remember, distinctly, what took place twentyfive years'ago, while
I cannot remember what happened five or six years since, unless it was very
striking. I was again present in the same house, when Mr. Lawless appeared,
as I believe, under an attachment. A good deal was said, on his part, and not

a little on the part of the Judge. Both spoke with great rapidity, and the matter
excited intense interest. It excited an interest in others, which it did not in

me : my ideas had been made up long before. I had so little doubt on the sub-

ject before the court, that I paid little attention to what was said ; I should other-

wise have bestowed great attention, with a view to be enabled to form an opin-

ion. I must state, that when the proceeding originated, that is, when the Judge
first noticed the paper, he appeared serious, solemn and calm. I must also be
permitted to state, that the character of the Judge, so far as I have known him,
(and I have had a good opportunity,) is extremely delicate and respectful ; he
pays the greatest regard to the feelings of the gentlemen of the bar, and of all

other persons. He has a peculiarity in his expressions, which I might call im-
pressivencss ; so that the more a subject becomes interesting, and the more it re-

quires the best exertions of the mind, the more impressiveness and the more
earnestness he shows ; as if he was himself deeply impressed with the subject

;

and, as some might term it, the more like the nations of Europe south of Eng-
land :—I refer not to one part of the continent in particular, but to all I have
known of it, south of England. When he passed sentence on Mr. Lawless, there

was more intensity, more expressiveness (if that term is understood,) and more
impressiveness in his manner : and toward the end, when he passed the sen-

tence, there was a degree of warmth ; which, however, did not strike me as

improper, though it might have so appeared to others. I reflected

[Here Mr. Buchanan interposed, observing that they did not wish the witness

to state his reflections, but only the facts which took place.]

Well Sir, I do not force my reflections on any one. Either the whole of my
reflections must be given, or none at all.

[Bxj the President of the Court. The witness will confine himself as much as

possible to facts.]

There was a kind of rapidity on both parts, which almost degenerated into a

kind ofrapid colloquy. This continued, until the Judge delivered his sentence. I

then saw Mr. Lawless go out, with the marshal, to jail, in company with two
gentlemen. I have nothing more to state.
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Cross-examined by Mr. Wickliffe.

Q. Did you not write, and publish in one of the papers of St. Louis, an arti-

cle combatting the validity of these Spanish grants ? and at what time ?

A. I do not know whether I published anything in the paper ; I did, in a

pamphlet.

Q. Was it before, or after, the decision in Soulard's case ?

A . It was after.

Q. Try and recollect yourself. Were not several of the points in your pub-

lication the subject of investigation in the argument of Soulard's case ?

A. I must avow that I published several essays at different times. But I

have no recollection of having published anything, on the subject of Spanish

claims, in a newspaper. At any rate, I do not recollect writing anything in the

papers on Soulard's case.

Q. Did you not, after the question was brought before the District Court,

on the Spanish titles, publish anything combatting the validity of those titles?

A. I believe not. I cannot say whether I published anything on that sub-

ject before Soulard's case was argued or not ; but I am satisfied that after the

case had been heard, and before the Judge delivered his Opinion, I publish-

ed, in a pamphlet, what may be termed the substance of the argument which I

had urged before the court in that case : and I will not conceal the fact that I

sent a dozen, perhaps two or three dozen, copies, to gentlemen who were in

Congress at that time.

Q. You do not recollect publishing anything before the decision in Soulard's

case?

A. I have said that I do not.

Q. Let me refer you to this clause in Mr. Lawless' printed argument

:

" In a recent publication, signed John B. C. Lucas, which appeared in the

Enquirer newspaper of the 30th of August last, the writer appears to be of opin-

ion, &c."
A. Well, Sir, it may be. I told you I had no recollection of publishing any-

thing before the decision of Soulard's case : and I tell you so now.

Q. Were you not personally interested in defeating some of the land claims,

in the month of August, 1 825 ?

A. Not in defeating,—for there was nothing to be defeated.

Q. Were you not a defendant in some suit of that kind, and interested in

having it adjudicated against by the court ?—Perhaps you do not understand my
question.

A. I understand the question perfectly, and I do not wish to shun it. I will

state the facts of the case, and you may make your own inference, as to my
bejng interested or not. There was no suit against me : it was against the

United States. I do not wish to mention names, or to say anything of the char-

acter of the claim. I thought it a most extraordinary one, but it was before the

court ; and as the law of Congress required all claimants to give notice to all

persons who might hold any adverse possession, that is, who might be upon any
part of the land claimed, I received such notice : and I appeared in court, un-
der the expectation that the case would come forward : though the suit was be-
tween the United States and a land claimant, there was a wise provision in the

law which made me privy, if not party, to the cause ; and I might possibly aid

the United States Attorney by such depositions as I could make,—which would
redound to the benefit of the United States, as well as to my own. I had the

smallest possible interest in the suit ; and to show this, I am compelled to enter
into some details. The land I was in possession of, and which was in part the

subject of suit, I held in pursuance of what is known as the New Madrid Act :

—The thing v^as complete—a quid pro quo had been given to the United States.

The person un6*er whom I held had given up land in New Madrid, and received
other land in place of it ; so that I was not a dealer in what are called New
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Madrid claims. The land was not in my possession, because I availed myself
of that act : It had been bought at a sheriff's sale, and it had therefore ceased
to be a New Madrid claim.

Q. Had you a patent for the land?

A. Not at that time. I had a certificate ; but I have received a patent since.

I wish to satisfy this court that I had no possible interest in the suit.

Q. Bi] Mr. Storrs. Were any proceedings instituted against you, for making
any publications while Soulard's case was pending?

A. I had not gone through with the previous question—I am entitled to answer
one question at a time, and not to have questions accumulated upon me. The
gentlemen want to show that I had an interest : I will show that I had none.

I bought the land : my possession was reduced to a right, and I have got the

patent. It was provided by the act of Congress that if the United States had
disposed of any land held by a Spanish claim, ifthe holder should have his claim

confirmed, he might take the same amount of land in any vacant territory of
the United States. Supposing, then, that the claimant in that suit had establish-

ed his claim, he could not have touched my land, but must have gone somewhere
else ; so that, in any event, I was whole, and could suffer nothing.

Q. By Mr. Buchanan. I do not put the question from any impertinent curi-

osity, but I wish you to state to the court what is your age?
A. I will not pretend to say what my age is. I think you know I am old

enough to give testimony. 1 shall state my age if the court decides that I

must do so.

By the President of the Court. The witness will answer the question.

A. Well then, I was seventy the 13th of August last past.

Mr. Buchanan. We have done with the witness.

Mr. Lucas. But there was another question put to me by that gentleman.

(Mr. Storrs.)

Mr. Storrs. I shall not press it.—I waive the question.

[The witness, after some hesitation, retired.]

William C. Carr called and sworn.

Q. Please to state to the court, what you know in relation to the proceedings

in the District Court of Missouri on the attachment against Mr. Lawless.
A. I was not present during any part, of the argument in the case :—when

the proceedings against Mr. Lawless took place in the District Court of Mis-
souri, I was a private citizen, not holding any official situation. I happened to

ride in, from my farm, into St. Louis ; I think it was after dinner—when I ar-

rived in the street, I perceived much conversation in all directions on the case

then going on in the District Court, in which Judge Peck was about to proceed
against Mr. Lawless for a contempt. I saw a number of people collected in

groups, and as I passed them I could hear that they were all talking in reference

to this matter. I entered into one of these groups, and inquired what was the

matter? and being informed that proceedings had been instituted in the District

Court to punish Mr. Lawless for a contempt, I was asked by several persons if

I would not go there. I assented, and went,—in company, as I think, with

some other persons. When I arrived at the house of Mr. Penrose, the court

was not in session. There was a great crowd about the door, and the general

topic of conversation was the proceeding before the Court. A great deal of ex-

citement prevailed. I went into the court room, and the Judge was not there.

While I was conversing with Mr. Penrose or some other person, the Judge
passed near me, and took his seat upon the bench. A few moments after, he in-

quired whether Mr. Lawless was present in court? On which, Mr. Lawless

arose from his seat at the bar, and answered that he was present. The Judge

then remarked to him that the court had found him guilty of making the publi-
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cation, or guilty of the charge against him ; and that it was his privilege to have
interrogatories filed touching the alleged contempt. It was his right. Whether
the Judge directly asked Mr. Lawless whether he would have interrogatories

filed or not, I will not be positive ; but when the proposition was made by the

Judge, Mr. Lawless immediately, or very soon after, replied—(and in a man-
ner which I thought somewhat objectionable)—that he neither wished interrog-

atories filed, nor should he answer them if they were. It was at this moment,
I be'ieve, that Mr. Lawless, or perhaps Mr. Magenis, but I rather think it was
Mr. Lawless, took from the bar, or from his pocket, a paper, which he held in

his hand, and observed to the court that he held in his hand a paper which he
wished the Judge to sign, and admit on record ; or words to that effect. The
paper may have been read, but I do not recollect that it was. After some dis-

cussion, the Judge said, that he could not admit it on the record. Some in-

quiry was then made, by Mr. Lawless or Mr. Magenis, whether the paper could

be admitted, if it should be signed by the bystanders? to which the Judge re-

plied, that it could not. The Judge then stated that the court had found him
guilty of a contempt, and would proceed to pronounce the punishment. And,
after a few prefatory remarks, in which he adverted, I think, to the unpleasant

nature of the duty he had to perform, he declared the sentence of the court to

be, that Mr. Lawless should be imprisoned for .twentyfour hours, and be sus-

pended from practice before that court for eighteen months. Considering this

to be the conclusion of the affair, I left the court room, and went out into the

yard ; where there was a great multitude assembled. Great excitement seemed
to prevail,—some condemning, and some approving, the course which the court

had pursued. I do not recollect anything further.

Q. By Mr Meredith. Please to state to the court what was the manner of

the Judge, on this occasion.

A. I saw nothing remarkable in his manner. His manner on the bench, as

far as I know, (but I have not been in his court much, and have never appeared

before him I think but once) is very deliberate, and very solemn: and, at the

time of the delivery of the sentence, it appeared to me as destitute of passion

as could possibly be. I saw no passion, or excitement at that time.

Q. You said that when the Judge tendered interrogatories to Mr. Lawless,

there was something in the manner of Mr. Lawless' reply which appeared to

you " somewhat objectionable." Will you state what it was?
A. It may be possible that my imagination out-travelled the fact: but, asso-

ciating in my mind the situation of Mr. Lawless, at that time, and some other

things, I did think that his manner was somewhat offensive. It seemed to me
as if rather calculated to throw defiance at the court. This, however, was con-

fined entirely to his gesture and manner, his words being such as I have related.

His manner was very determined, and he spoke with a somewhat abrupt tone of

voice. This, I think, is as nigh a description as I can give.

Q. Are you well acquainted with Judge Peck?
A. I have been very well acquainted with him ever since he came to Missouri.

I was there before him.

Q. What is his general temper and disposition ?

A. As I remarked, I have seldom been in his court.

Q. I do not refer to his temper on the bench, but what is his general temper

as a man
A. His general reputation is that of being very mild and gentlemanly;—amia-

ble in his character and disposition, and much beloved by those who are intimate

with him—very much.

Cross-examined by Mr. Buchanan.

Q. Mr. Lawless, you say, when he rejected the offer of interrogatories made
use of no other language than that which you have repeated.

A. None that I recollect.

29
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Q. Your opinion, then, as to the manner of Mr. Lawless, arose altogether
from his gestures, and the tone of his voice?

A. Entirely.

Q. Were not the Judge's eyes bandaged at that time?
A. My impression is that they were. They were either bandaged, or covered

with goggles; I do not recollect which.

Q. Did you suppose that his manner was any other than that which is natural

to a man convicted of a gross contempt and about to be sentenced?
A. I thought it was.

Q. In what respect?

A. He did not show that submission to the judgment of the court which I

thought he should have done, seeing that any other course than that of a deco-
rous and manly submission could not avail him anything at all.

Q. In what manner, and with what tone, would you have thought it perfectly
decorous for him to have pronounced the words that he did ?

A. It is very difficult for me accurately to distinguish between the manner
and emphasis he used, and that which, in my judgment, would have been strictly

proper. It may be, as I have already remarked, that my imagination furnished
me with this belief, and there may be something about the ordinary manner of
Mr. Lawless which might make a different impression upon me, from that which
it does on those better acquainted with him.

Q. 1 ou spoke of his manner and gestures:—what gesticulations did he make?
A. In order to answer that question, it would be necessary for me to describe

the room in which the court sat, and the position of the Judge and Mr. Lawless
with regard to each other. Supposing the Judge to be situated as the Presi-
dent of this court now is, and the bar to be where I now stand, Mr. Lawless
rose at the bar, and I was standing in such a position that his side was towards
me. When the question was put to him,—whether he desired interrogatories

to be filed, he wheeled himself partly round, and braced himself back, as if

facing the crowd of spectators, and then said that he did not wish interrogato-

ries filed, and that if they were filed he should not answer them. His manner,
I thought, abrupt and somewhat offensive, and it seemed as if intended to show
the multitude that he was at the defiance of the court.

Q. Then he addressed the multitude, and not the court?

A. I did not say that. But he placed himself in a position partly to face the
multitude of people, while his words were addressed to the court.

Q. Did he turn his back on the Judge?
A. No: he turned his side toward him: he used a good deal of gesticulation,

but it may not have been more than ordinary.

Q. What gesticulation did he use?
A. I do not know whether you will call it gesticulation;—his manner was

that which I have described—he wheeled round, and turned himself towards the
multitude, in this manner. [Here the witness turned himself partially round,
raised his head and looked around him.]

Q. And that was all ?

A. That was all that I recollect. I do not say, or know, what his object or

intention was.

Q. By Mr. Spencer. After Mr. Lawless had declined the interrogatories

and had offered the paper to which you have referred, did, or did not, the Judge
say, that he had now committed a new and substantive contempt ?

A. I do not recollect any such thing. I have charged my memory, since I

found that that was a point of inquiry, and I cannot recollect it. It may be, and
I think the fact was so, that as soon as Mr. Lawless said he should not answer
interrogatories, some one touched me, and I was engaged in conversation.

Q. Did you hear the Judge say to Mr. Lawless, " you have now aggravated
the contempt?"
A. I did not.
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Q. By Mr. Wickliffe. Do you recollect having any conversation with Mr.
Lawless, on the day after this transaction?

A. It may be; for there was great excitement on the subject, and perhaps I

may have conversed with Mr. Lawless, as I did with many other persons. I

cannot positively say that I did, or did not, converse with him. It is very pos-

sible that I did. The matter was very variously stated to me by those I

conversed with.

Jesse G. Lindell called and sworn.

Q. Were you present in the court during the proceedings against Mr. Law-
less ?

A. I was in court for a short time, during the delivery of the Judge's
Opinion. The Judge, I think, was then commenting on a certain article signed

"A Citizen." What he said I do not particularly recollect ; but I will answer
any questions that may be put to me, as far as I am able. Mr. Bates I think

was reading the article, and the Judge remarking on it.

Q. What was the Judge's manner ?

—

A. It seemed to me to be animated.

Q. Are you acquainted with the Judge's ordinary manner on the bench?
A. I have frequently been in the District Court, having served there as a

juror; some times for a week or ten days at a time.

Q. What is his manner, when engaged in the delivery of long opinions?

A. His general manner is very mild; but I have seen him, in some cases,

very earnest, and much animated, when delivering an opinion. I remember one
case, in particular, of the United States vs. Brown and others.

Q. What was the nature of that case? Was it an attachment for a contempt?
A. It was a civil suit, against the Securities of Rector.

Q. Were important questions involved in it? or a large amount of money?
A. The bond, I think, was for $30,000. As to the law questions, I am not

a judge of them.

Q. Was the opinion, in that case, delivered much at length?

—

A. Yes.

Q. Did the manner of the Judge become earnest and animated?
A. Yes ; I thought so.

Q. Have you ever seen any passion and anger in his manner?
A. He showed much earnestness. I do not know whether it would be called

passion, or not. He was earnest and animated.

Q. Have you known Judge Peck for a length of time?
A. Ever since he has been in Missouri : for ten or twelve years,—probably

more.

Q. What is his general character as to temper and disposition?

A. He is very mild and amiable in private life.

Q. How is he on the bench?

—

A. Very mild, so far as I have seen.

Q. Did you say that the Judge's manner, in the case of Mr. Lawless, was
not more earnest than in the case of the United States vs. Brown?

A. I said that I could not discover any material difference, while I was in court.

Robert Wash called again.

Q. Will you state to the court whether you were present when Judge Peck
delivered his Opinion in Soulard's case?

A. I am unable to state : my belief is that I was not present ; but I have been
told, since, by others, that I was ;—and it is not impossible. I knew the Opin-
ion before it was delivered, and I saw it afterward.

Q. What opportunity had you of seeing this Opinion?
A. I saw it in portions, while it was preparing.—I was in habits of intimacy

with Judge Peck ; and I visited him often while he was preparing the Opinion.

He would, from time to time, show me written sheets.

[Here the managers interposed.

Mr. Storrs. If the Opinion was written, it can be produced ;—if those

sheets contained it, or any part of it, they can be shown.
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Mr. Meredith. Perhaps the Opinion was written out. I do not know how
the fact was. We may be able to show that it has been destroyed, or lost. I

have not inquired what the facts are ; but evidence has been given of the con-
tents of papers, on the other side, without any difficulty on our part. The
objection takes us by surprise.

Mr. Buchanan thought there was no occasion for any expression of surprise.

—It was certainly of consequence to know whether the Opinion of the Judge
was delivered extempore, or from memoranda prepared beforehand. It was
entirely decorous, and need excite no surprise, that, in the conversation across

the table, the counsel should be asked whether those memoranda were in their

possession or not? If they were, the managers would be glad to see them ; if

not, or if they had been lost, or destroyed, then they must put up with inferior

evidence.]

Q. Did you see the Opinion as published ?

A. I have seen it frequently. I read it soon after it was published.

Q. Have you read it more than once?
A. Yes;—three or four times,—that is, I have read parts of it as often as

that.

Q. Have you any means of knowing whether the Opinion, as published, is

in substance the same as that which was prepared to be delivered from the

bench ?

[This question was objected to, and the managers required that it should be
reduced to writing ; which was accordingly done. The question was then of-

fered in the words following :]

Q. Have you any means of knowing whether the Opinion, as published, is the

same in its substance and course of reasoning as the Judge had prepared in

Soulard's case?

[Mr. Wirt. I will state the object which the respondent's counsel have in

view, in putting this question:—we have already asked a witness whether the

Opinion, as printed, is the same, in its substance, and course of reasoning, with

that which was delivered orally? and it wps answered, without any objection on

the part of the managers. It appears, now, that the witness was intimate with

the Judge, and knew, in advance, what the grounds of the Opinion would be.

One argument which has been made in this case on the other side is, that the

Opinion, as published, is not the same as that delivered from the bench;—that

it was to be considered as an anonymous argument, published in the papers, in

defence of a decree which had been made in court; and being so, and appear-

ing in a public newspaper, it was such a subject for criticism as it would not

have been if it had been the Opinion of the Judge, as delivered from the bench.

Our object is, further to confirm the testimony already given, that the Opinion,

as published, was in substance the same as that delivered; or, that the prepared

Opinion, or the premeditation of the Judge's mind, (whether that premeditation

was communicated verbally, in conversation, or was embodied in written notes,)

was a means by which the witness was enabled to judge whether the Opinion
published was, in its substance and course of reasoning, the same with that de-

livered. Our object is, to establish the identity of the two. I do not know
whether it is the force of the objection, that if the printed Opinion did differ

from that delivered, it is on that account any the more liable to animadversion:

but, if such should be the opinion of any member of this court, it becomes im-

portant to us to rebut that. We do not wish to prove the contents of papers;

We do not wish to show the trains of thought which they contained; but we de-

sire to ask this witness, if he had any means which will enable him to say, whe-
ther the two Opinions were, in their essence, the same?
Mr. McDvffie. Our object is to save time. The ground of our objection was

this, that the witness is called in to show what Opinion the Judge frepared ?

whereas, the question to be settled is, what Opinion did the Judge deliver ?

But we are willing that the witness should go on.]



TESTIMONY. ' 229

A. I do' not know that I distinctly understand the language of the question
when it refers to the means I had. I can state what I know, and how and why
I know it. I was intimate with the Judge. I knew, from conversations with
him, what were his general views. He exhibited to me a number of sheets,

which I read. I do not know whether these are now in existence, nor do I

know whether they contained the grounds of the Opinion only, or the Opinion
as it was delivered. All I know of that is from conversations with the Judge.

Q. Did the Opinion, as published, correspond with the principles which the
Judge announced to you in conversation?

[This was objected to, as a leading question. After some conversation, the
form of the question was changed.]

Q. From the means you had of knowing the Judge's views, how far does, or
does not, the published Opinion correspond with them?

A. His general principles, as I understood them, before the Opinion was de-
livered,; are disposed of, in the published Opinion, very much as I knew that

they would be ; but, in so long an Opinion, there may be some principles em-
bodied which had not been committed to paper, or mentioned in conversation.

But the leading principles are such as the Judge had settled, and such as were
contained in the written sheets which he submitted to me.

Q. Are you acquainted with the probable number of persons interested in

the land claims of Missouri?

A. Not exactly. The body of claimants was considerable ; I have seen lono-

lists of unconfirmed claims.

Q. You say that you read the Opinion after it was published. Did you read
it before the article signed "A Citizen " appeared?
A. Yes, I read it immediately.

Q. When you read the strictures in that article, did they strike you as mis-
representing the Opinion of the Judge in a manner calculated to awaken the
contempt and excite the disrespect of the land claimants?

[This question was objected to by the managers, who required that it should
be reduced to writing, which was accordingly done ; Mr. Wirt observing that

he had anticipated an objection to it, and the question was presented in the
words following :

When you read the strictures signed " A Citizen," did they strike you as
misrepresenting the Opinion of the Court in a manner calculated to awaken the
contempt and indignation of the people of Missouri, and to impair the confidence
of the suitors in that court in the intelligence and integrity of the tribunal ?

Mr Storrs. As the counsel for the defendant had anticipated objection to
this question, he must have been aware of the principles on which it would be
founded. These indeed are so obvious that he could not in common candor
have failed to confess the anticipation. The question which has been proposed
is this: [Here Mr. S. read the question as above ;]—that is, in other words,
" on comparing the whole evidence exhibited in this trial and on comparing the
Opinion with the strictures upon it, what judgment should this court pronounce
upon the facts." The question for the court to settle is this. Did the stric-

tures misrepresent the Opinion? That is a question which must be decided on
facts. The witness is^now asked his conclusion, but is that an evidence of fact?
We thought that this was to be a trial of fact, and that as to the conclusions from
the facts it was the court that was to make them. This witness might as well
be asked what is his inference from any other part of the testimony. Why not?
Why not as well ask him, Do you think that Mr. Lawless in his testimony, has
spoken the truth ? as ask him, Is it your opinion that Mr. Lawless in his printed
article has misrepresented the Opinion of the Court. That is a matter of which
this court are to judge. If questions of this kind are to be admitted, this will be-
come atrial not of Judge Peck, but ofthe opinions of the witnesses ; and where is

this to lead? The next question in natural order will be, In what particulars is

the article a misrepresentation ? If this question is competent, that is ; then we
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must go into a comparison of the article and the Opinion, paragraph by para-

graph, (we have seen something already, of a process of this kind,) then we are

to examine the witness as to his knowledge of facts, and the extent of his legal

information ; and when we have done all this, we shall just have commenced,
so far as one witness is concerned ; then we may be called to go through with

forty others ; after that we may call forty or one hundred more to deliver their

opinions on the other side.—We may include the whole House of Representa-

tives.—We may then proceed to the spectators, and after we have emptied the

galleries we may then go into the street. Is the witness called to testify to any

fact from which the court can form an opinion ? None. Where is this to end ?

What satisfactory result can be arrived at from such a course ? If the respon-

dent is to have a witness argue the point on one side, the managers will demand
the same privilege on the other—then the counsel must be heard—then the man-
agers, and then we shall have got round exactly to the point from which we
started, viz. what is the opinion of the court ?—that is the question—that is the

true question.

It is true that Mr. Lawless was asked questions somewhat of this kind ; but

it was on the cross-examination, when the counsel for the respondent went into

an elaborate examination, in order to show whether he was sincere in the repre-

sentation he made, or whether it was made against light and knowledge, and his

own convictions. The respondent put that examination on the ground that he

should be able to show from Mr. Lawless' own answer, that there was no sem-
blance of excuse, even according to his own showing, for the positions he had
taken in the article—that he had not even sincerity to shield him. On this

ground the court permitted the examination to be gone into, although the mana-
gers, as was their duty, protested against it. But this is a very different ques-

tion— it might perhaps have been proper to ask whether Mr. Lawless could

show any plausibility in his representations as a proof that he might have been
sincere in making them ; and the respondent undertook to show that this could

not have been the case, but that Mr. Lawless must have had some other motive.

But now the counsel call other witnesses, not with that view, but to find out

whether, in their judgment, there was anything that might justify Mr. Lawless

in writing that article. The difference between the two cases need not be

pointed out—it is seen by intuition—the circumstances are not the same,—the

reasons are not the same—the object is not the same—the conclusion is not the

same. Every principle on which the counsel contended that such an examina-

tion was necessary in the case of Mr. Lawless fails here. This in our appre-

hension is a good objection to the question.

Mr. Spencer. It would seem to me that the question proposed by the respon-

dent's counsel is not highly complimentary to the intelligence of this court: it

seems to imply that the court is incapable of discriminating between the stric-

tures of Mr. Lawless and the Opinion of the Judge, and of determining whether

the one is or is not a misrepresentation of the other : when I should suppose

that this can be determined only by a comparison of the article with the Opinion,

a comparison which every member of the court must at last make for himself,

unless I have completely forgotten and unlearned all the law that I ever knew.

It is not competent to ask the opinion of a witness as to any matter unless it is

a question belonging to his own trade or profession, as when a surgeon is asked

to say whether in his opinion a certain wound might or might not produce death
;

and even here it is allowed purely on the ground of necessity. It is not possi-

ble that the rest of the community should be as competent to form an opinion

on such a subject as one who has devoted his whole life to the study and prac-

tice of anatomy and surgery. But can this case possibly be put upon that

ground? Will gentlemen pretend on that principle that Judge Wash is more
competent to form an opinion Avhether one paper misrepresents another. Is

any professional knowledge here required? surely not. A simple collation

must be sufficient to show whether there is a material misrepresentation or not.
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I should like to hear the distinction which the counsel will take on a rule of
evidence so plain and so well established.

It appears to me that this is a decisive objection.

Mr. Meredith observed, that notwithstanding the objections which had been
urged, he still thought that the question proposed to be asked of the witness

was a proper one. A main inquiry in this case is, whether the publication

which was treated by the respondent as a contempt, was or was not a misrepre-

sentation of the Opinion of the Court in the case of Soulard. This inquiry then

obviously demands a comparison of the publication with the Opinion, and it is

as obvious, that such a comparison cannot be made, without a previous ac-

quaintance with the peculiar doctrines and principles involved in the case, and
a knowledge of the Spanish laws and ordinances, from which they chiefly arise.

Presuming, as we think we may with the most perfect respect presume, that

the members of this honorable Court, called for the first time to the considera-

tion of such a subject, are not prepared to make a satisfactory comparison for

themselves, we offer the result of a comparison made by others, under circum-
stances entitling it, as we think, to respect and confidence.

The question we propose to ask of the witness now before the court is,

whether when he first read the publication of Mr. Lawless, he considered it as

a fair statement, or as a misrepresentation of the Opinion. Of whom is this

inquiry to be made? Of one, enjoying peculiar means of information ;—familiar

with the whole ground of the controversy between the heirs of Soulard and the

United States,—with the doctrines of the Opinion, and the course of reasoning by
which they are established, and with the Spanish ordinances and regulations on
which the decision ultimately rests. Does not the reason then of the rule of

evidence adverted to by the honorable manager who has just addressed the

court, forcibly apply to this case? Does it not in principle extend to all cases,

in which, from the peculiarity of the questions they involve, the tribunal whose
province it is to decide, cannot be presumed to possess the requisite knowledge
to enable it to form a correct judgment, unassisted by the opinions and conclu-

sions of others ? The rule is founded in necessity, and applies to every case in

which the necessity exists. If it does not exist in this case, I am willing to ad-

mit, that upon this ground, at least, the question is an improper one. If the

court have all the information necessary for the comparison ; ifthey are familiar

with the peculiar nature of the controversy ; if they have had time and opportu-

nity carefully to examine these foreign laws and ordinances in all their bearings

upon the questions decided ; if they have mastered the reasonings and conclu-

sions of the Opinion ;—if in one word they require no further aid, then indeed

the rule adverted to can have no application. But if, on the contrary, they be-

lieve that they have not the necessary materials for a just comparison, it follows,

looking to the reason on which this rule of evidence is founded, that the ques-

tion proposed to the witness, is proper and admissible.

But again, another great question in this cause, is the intention which actua-

ted the respondent, throughout the transaction that has given rise to this im-
peachment. If this honorable Court shall ever believe, that the publication

contains a fair statement of the doctrines and conclusions of the Opinion, this

question of intention is still open, and becomes a very important one. May not

the respondent have erred in judgment only, and not in motive? It will be con-
tended, however,—it has indeed already been contended in the opening, that

malice is in this case a necessary inference. It may again be asserted, as it has

been asserted, that to all minds but the mind of the respondent, the publication

must be considered fair, candid and accurate; that he stands alone in the estimate

which he formed of it, and that nothing but malignity itself, could have tortured

such a publication into an intentional misrepresentation of the Opinion. Now
we desire to meet this argument by proof ; to array facts against hypotheses, and
to beat down this inference of malice, by showing, as we are prepared to show,
that the respondent was by no rneajis singular in his opinion of the nature and ten-
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dency of the publication, because not only this witness, but several others equally

respectable and intelligent, equally acquainted with all the facts of the

case, and competent in all respects to form a correct judgment, came to the

same conclusion, and believed, and do now believe, that the publication of Mr.
Lawless is a gross and intentional misrepresentation.

Again, the question proceeds a step further : it proposes to inquire of the

witness, what effect the publication of Mr. Lawless was calculated to produce
on the people of Missouri, and especially upon the land claimants. Now I

would respectfully ask the members of this court, whether they are in a situa-

tion to judge for themselves of the impression which such a publication would
make ? Are they so intimately and thoroughly acquainted with the habits, feel-

ings and views of the people of Missouri,—with the intelligence and course of

thinking of the land claimants as a body, as to render the question unnecessary

or improper ? The respondent avers that this was a designed misrepresenta-

tion ;—that its purpose and object were to inflame and irritate the public mind,
and more especially the claimants against the court ;—to bring it into

ridicule, contempt and abhorrence, and ultimately to break it down, or at

least to prevent the continuance of its powers beyond the period limited by the

act of Congress. Now this averment is the proper subject of proof; it bears

upon the question of intention, and, established by proof, frees the case from the

uncertainty of inference. Is it not proper ? Is it not necessary? It is not,the

evidence of opinion but of fact ; for I am instructed to say, that we shall show
not only the impression which the publication was naturally fitted to produce,

but the impression which it did actually produce, upon the public mind. For
these reasons I consider the question a proper one.

Mr. Wirt. I should not trouble the court with any additional remarks, if it did

not strike me that there was a hazard that a principle familiar to us all, should,

in the hurry of the moment, be applied to this case, to which I think it wholly
inapplicable. We place the question on two distinct grounds, but before I pro-

ceed to discuss these, let me first be permitted to make one or two general re-

marks on the law of evidence, particularly as it applies to an impeachment. In
the well-known case of Warren Hastings, which occupied England so long, a

most able and masterly protest was entered by Mr. Burke and the managers on
the part of the House of Commons against the application of the rigid rules of

evidence which governed the practice of courts of law. It was contended
before that tribunal, that instead of the strict and iron rules of a law court, the

field was broad and liberal, and to be controlled by no rule but the Lex et con-

suetudo Parliamenti. The protest is extended, very learned, and rests on nume-
rous authorities; and if this court could have an opportunity to review it, they

would not feel the least hesitation as to the fact that they are not to be tram-
melled and hemmed in by the rigid rules of evidence. I find that in the remarks
of the Federalist respecting the High Court of Impeachment erected by the

constitution of this country, the writer lays it down as a conceded point, that

the strictness which prevails in the ordinary criminal courts does not apply here,

nor is it required that the article of impeachment should be drawn up with all

the rigid precision of an indictment. The proceedings in this highest court are

to be more liberal and free, and nearer substantially to the course pursued by
courts conversant with the civil than the common law. Mr. Rawle has the

same idea. And the question would be, ifthe original view could now be before

this court, whether this tribunal, which is not an apellate court on all questions of
law, and is not therefore conversant with the strict rules of law, but whose whole
jurisdiction has respect to impeachments alone, should or should not open itself

to all lights which can be brought to bear on this decision, and whether more
injustice would not accrue from narrowing the apertures through which light is

to be received, than from opening them in all directions from whence a single ray

can touch them. But I waive this.

We affirm that there are no rules of evidence which bind even courts of law
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themselves in all cases. The affairs of human society are perpetually undergo-
ing new modifications; and in the progress of human things, questions are con-
tinually presenting themselves in new lights, and men are from necessity driven
to resort to first principles and natural reflections instead of abiding by rules
which relate to a different state of things. A conviction of this truth induced
Lord Mansfield to say, We will not take our rules of proceeding from Siderfin

and Keble, but we will make new rules, and apply principles already established,

to new cases. When a new emergency arises, we are are not to bring it to the
bed of Procrustes, or pare it down to antiquated rules which have become in-

veterate in the courts of law. But admitting that the laws of evidence were to
be inflexibly applied, is it only in regard to the mechanical or liberal arts that

the opinion of a witness may be asked? How is the whole body of foreign law
proven? the law of France—the laws of Spain—the unwritten usage of foreign
countries? Is it not to be proved by the opinion of enlightened men, intimately
conversant with those laws, and who have made them the subject of laborious
study? Are they not admitted to prove them, not as principles of law, but as
matters of fact? Cuique in sua arte credendum est. The shipwright is permitted
to be heard in matters of naval architecture—the surgeon is permitted to speak
on questions of anatomy—and on the same principle, the man acquainted with
foreign law is permitted to testify in cases where a knowledge of that law is in-

dispensable. On what law did the decision rest, in Soulard's case? on the
laws of America? on the written laws of Spain? Was there no discussion as to

Spanish usage and the unwritten law of the Provinces? Were not the grounds on
which that decision rests compounded of written regulations, royal orders, and
the usages of the Spanish authorities? And is it disrespectful to say that this

court may receive light from the opinion of one who has made those laws his

study? If the question to be decided, depended on a knowledge of the law of
Persia, or the law of China, would you consider yourselves in as favorable cir-

cumstances to form a judgment concerning it as a professional man long and
intimately acquainted with the laws of Persia or of China? I apprehend not.

The question we propound does not go to the naked inquiry whether the article

of Mr. Lawless misrepresents the Judge—it looks to the bearing of that Opinion
beyond its actual limits, and as combined with usages and the existing state of
society, which vindicates it from the imputation of being in the slightest degree
disrespectful to this court. But it goes beyond this—it takes for granted a dif-

ficulty which is not imaginary—a difficulty which I have myself felt, and to

overcome which, I have been obliged to make the laws, ordinances, and cus-
toms, which prevailed in Louisiana a subject of laborious study. I was unable
to grapple with the Soulard case, till after a long and patient study of those laws;
—and the Supreme Court of the United States, to whom the cause went by ap-

peal, acknowledged themselves to be baffled by the same want of knowledge in

relation to the Spanish law, and confessed their incapacity to form a right de-
cision without the aid of new and farther lights. This court does not possess
the same advantages for a decision as that did. Its members cannot rise to ad-
vise; they are obliged to decide rapidly and on the spot. I ask if they feel as

though they were able to embrace the whole subject embraced in this cause: I

ask whether no fair and candid light may be thrown upon it by the views of one
intimately conversant with that portion of it with which they are of necessity
less acquainted.

But the question goes further: it asks whether the misrepresentation was of a
nature to affect the people of Missouri, and to awaken their indignation against
this Judge? Are you masters of the temper of the people of Missouri? of their

tone and character and views? are they not as far removed from you as to any
local question as would be the people of Persia or of China? the question ap-
peals to the operation of this publication on the people of Missouri. The Judge
was punishing a contempt committed in the midst of a very peculiar community,
a community generally acquainted with the subjects to which the publication of

30



234 TRIAL OF JUDGE PECK.

Mr. Lawless and the Opinion of the Court had reference, and the question asks,

Was the tone and temper and character of that people such that a statement like

that contained in the article was likely to awaken resentment? You are not to

ask what would be its effect on yourselves, on your own enlightened minds, but

What was likely to be its effect on the people among whom it was thrown?
would it not awaken their contempt? Would it not shake their confidence in the

court, and induce them rather to fly from it as weak or corrupt, than to look to it

for the pure administration of justice? As anew question, having an application

to local feelings, local prejudices, local professions, we wish to ask this gentle-

man to state his impressions as one who knows the people of that part of the

country. We insist that it is a proper question and a necessary question, be-

cause it is a question as to what would be the effect of such an article there, on
the spot; because the question is new, because the law is new, and the opinion

of one familiar with it is a better opinion, and because the feelings and opinions

of the people of Missouri can only be rightly judged of by one of the people of

Missouri. This is our first ground of argument.
But we take another ground, and one which appears to my mind perfectly

unanswerable. We cannot anticipate what this court may decide, but we put it

to the court whether in investigating the intention of the party, this question

may not have an important bearing ? No proof of that intention is adverted to

in the article of impeachment. That article says that the Judge was actuated

by an intention wrongfully and unjustly to oppress and injure Mr. Lawless.

There is no positive proof as to that intention : there is no proofof any previous

hostility towards Mr. Lawless on the part of the Judge, but the intention is left

to be inferred by putting together this and that patch. What was the grand
point assumed and pressed with great ardor by the eloquent managers? It was
this, not only that the article contained no misrepresentation of the Judge's
Opinion, but that no one but a man infatuated by malignity, could possibly think

it so, and the argument is that the common sense of Judge Peck was enervated

and obscured by his malice. If this court can come to the conclusion that the

article signed " A Citizen " contains no misrepresentation ; and if it can then go
one step farther, and hold (hat its fairness is so palpable that malice only could

distort it and see it writhe, there may be some proof of the Judge's guilt. But
if it can be shown on his behalf that intelligent and dispassionate observers on
the spot, having no personal interest in the case, did of themselves regard it not

only as a misrepresentation, but as a misrepresentation of alarming aspect and of

fearful consequences; ifwe can bring before you one, two, three, four, halfa dozen
such individuals, who held, separately, the same opinion, then what becomes of

the argument that the Judge must have been infatuated by malignity ? We meet
the patched up inference of the other side by showing that enlightened men
besides the Judge thought the article a dangerous one ; and if so, might not can-

dor allow that the Judge himself might think so to ? As bearing on the question of
intention, (the great and vital question in this cause,) when the argument is that,

the Judge's mind was obscured by malignity, surely the proof that others thought

as he thought, and those, men well calculated to judge, effectually removes
the ground of the impeachment, so far as it charges malice on the accused.

An honorable manager remarked, that I had admitted an anticipation that this

question would be objected to. It is proper therefore to state, that that remark
was founded on a deposition from Missouri, which had been submitted to them,

and from which they proposed to expunge all that part which this question goes

to cover ; and the understanding between us was, that a question like that now
proposed should be submitted to this court. It was from this circumstance

only that I was led to anticipate the objection which has been raised, and not

from any inherent sense of the impropriety of the question.

Mr. Buchanan. The counsel for the respondent, in arguing the present ques-

tion, have clothed it with so much matter foreign to its nature, that it will be
necessary for the managers to strip it of some of the splendid attire with which
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it has been adorned. What is the naked question now before the court? The
respondent has been arraigned before this tribunal, for having violated the laws
of the country with a criminal intention ;—for having illegally and oppressively

imprisoned and suspended Mr. Lawless, under the color that he had been guilty

of a contempt of court.

The respondent's counsel contend that the publication of which Mr. Lawless
is the author was a contempt of court which he had a right to punish ; because
it was a libel on the court, and contained a gross misrepresentation of its Opin-
ion. What then is submitted to you to decide, composing as you do, the high-

est court of the nation, and, in my opinion, the highest tribunal in the world,

not excepting the High Court of Peers in Great Britain? You are asked to re-

ceive the mere opinion of a gentleman from Missouri for the purpose of
guiding your judgment, not upon any question involving a knowledge of any
particular art or science in which he professes to be an expert, but simply upon
the question, whether the publication now before you is a libel or not,—whether
it is a misrepresentation or not. If a court ought to be capable of deciding any
question, and of drawing an inference from any fact, it is whether a given pa-

per contains a libel. This is a mere question of law, the determination of which
belongs exclusively to the court. So clear has the general proposition been
considered, that in England, until the passage of Mr. Fox's celebrated bill, the

courts, even in criminal cases, decreed to juries the right of participating in the

decision of the question. They decided all questions of libel, as they did

the interpretation of written instruments which were exclusively within their

province.

And now this court is called upon to take the opinion of Judge Wash, wheth-

er a certain article published in one newspaper is or is not a misrepresentation

of an Opinion published in another newspaper ; whilst both these documents

are in their possession. Nay more;—you are not only asked to receive his

opinion en the question of misrepresentation ; but it is also proposed to submit

to his judgment to decide what would be the effect of this publication on the

people of Missouri. This tribunal, representing as it does each State in the

Union, and embracing within its view the whole Union, is to be enlightened by

the opinion of the judge, upon the avowed principle that its members are igno-

rant of and cannot be presumed to understand what would be the effect of a li-

bel upon the people of the State of Missouri.

[Here Mr. Meredith interposed, to explain. He had not said that the court

did not possess sufficient information to decide the question whether a written

paper was a libel or not ; but that as this publication dealt in principles of foreign

law and referred to circumstances which the court could only know from testi-

mony, it was not improper to take the views of a witness in relation to it.]

There is another palpable view of this subject. The counsel of the respond-

ent, in framing their question to be put to the witness, have used almost the ve-

ry terms employed by the respondent in a most material part of his answer to

the article of impeachment. This will be made manifest from a bare compari-

son. The language of the answer is that " the immediate tendency and object

of the publication were to prejudice the public mind with regard to these claims;

to excite the resentment and hostility of the numerous and influential body of

land claimants in Missouri, and their connexions, against the Judge, who alone

composed the court,; to destroy the public confidence in the integrity and judg-

ment of the tribunal." The question now proposed to be put to the witness is,

" When you read the strictures signed < A Citizen,' did they strike you as mis-

representing the Opinion of the court in a manner calculated to awaken the

contempt and indignation of the people of Missouri, and to impair the confi-

dence of the suitors in that court in the intelligence and integrity of the tri-

bunal?"
This question in four lines embraces the very essence ofthe respondent's defence,

—the very question to be decided by the court, and asks the witness to substitute
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his opinion for the judgment of the tribunal. I ask, is there a court in the

United States, however inferior its grade, which, on the trial of an indictment

for a libel, would not, without an argument, overrule the opinion of a witness,

as to whether the matter charged to be libellous was or was not a libel, and what
would be its effect on the public mind ? Does it not strike every one at the

first blush that no such court could be found in any portion of this country?

The gentleman who last addressed the court has argued the question with

very great ingenuity, and has presented a variety of topics introductory to the

new doctrine which he has advanced concerning the law of evidence. He at

the first contended, (though he afterwards waived the point,) that the rules of

evidence, by which all other courts of the United States are bound, ought not

to be applied in their strictness to this High Court of Impeachment ; and to sus-

tain this proposition, he cited the celebrated protest of Mr. Burke upon the trial

of Warren Hastings. But the gentleman seems to have forgotten, that in that

far-famed trial this very question was fairly made and decided ; and it was held

that the House of Lords, when sitting as a High Court of Impeachment, was
bound by the same rules of evidence which regulated the proceedings of the

most inferior court in the kingdom. The whole trial of Judge Chase proceeded

upon the same principle.

But even without such a precedent, could there be a reasonable doubt upon
this question? What, Sir? Against whom is it that this tremendous power of

impeachment is invoked? Is it not against high state criminals? Men of stand-

ing and influence and character? And when the House of Representatives

bring a culprit of this description to trial, are they to be toidthat in crimes affect-

ing the whole nation, and which, in their consequences, may bring ruin upon the

people, that the accused shall enjoy rights and privileges and immunities which
are denied to any ordinary citizen, when arraigned before the most inferior court

in the land? We deny the existence of any power even in this high court to

dispense with the rules of evidence. When the House of Representatives be-

come accusors, it is their right to have these rules administered here, as they

are administered by the Supreme Court and the other tribunals of the country.

There is another point of view in which the doctrine for which we contend

will appear peculiarly proper and necessary. Will not the proceedings upon this

trial be regarded as a precedent? And if this court shall decide questions of

evidence against the laws of the land, will not such decisions bring the law of

evidence into doubt and confusion throughout the United States?

The gentleman has also invoked the Federalist to his aid ;—and what
does it say ? Does it declare, that on the trial of impeachments, there is to be

a departure from the established rules of proceeding ; and that testimony

is to be admitted here which ought to be rejected in a court of law ? By no
means. It merely recognizes the principle of the English law, that " in the de-
lineation of the offence,"—in the form of the article of impeachment, the same
rigid exactness is not required which is necessary in framing an indictment.
There is not the least intimation that this court, in the progress of the trial, ought
to depart from the ordinary rules of evidence.

The gentleman proceeded to observe, that new cases were continually arising

in the progress of human society, and that new rules must be made for such
cases; and he appeared insensibly to betray to all who heard him his own opin-

ion upon the question now before the court, (in the manner in which it has been
said Mr. Lawless discovered himself to be the author of the article signed "A
Citizen.") He has also cited the remark of Lord Mansfield, that he would not

take his rules of proceeding from Siderfin or Keble.
But, Sir, is this a new case demanding a new rule? Is there any peculiarity

in the question now before you, requiring the court to depart from the established

law? You are not now called upon to decide what are the laws of Spain, of
Persia, or of China. If this were the case, I admit, that what those laws are
would be a question of fact, and like any other fact, they might be proved by
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competent witnesses. But no such question arises upon the trial. This court

has a far less perplexing duty to perform. It has not even to decide whether
the Opinion of Judge Peck be right or wrong ; but merely whether the infe-

rences drawn from it in the article signed " A Citizen," were fairly drawn. How
then can the argument of the gentleman apply, when this court is neither sit-

ting to settle a question of foreign law, nor even to fix a construction upon the

royal ordinance of 1754, or the regulations of O'Reilly, Gayoso, or Morales;

but simply to say whether an article in one newspaper be or be not a misrepre-

sentation of another article in another newspaper. Whether this publication was
likely to draw down upon the Judge the indignation of the land claimants in Mis-
souri, or not, is purely a matter of opinion. All that is sought by the question

is opinion, and but opinion, from first to last. The witness is not asked what ef-

fect had this publication in Missouri, but what effect, in your opinion, was it cal-

culated to have? The public feeling itself would not be evidence; but this is only

the opinion of a witness as to what would be that feeling. It is barely the

opinion of one man in relation to what would probably be the opinions of other

men.
The learned counsel says that this testimony may be very important on the

question of intention. Let me be indulged in a few words on that subject.

How are a man's intentions to be ascertained but from his actions? If one man
wilfully and deliberately kills another, shall he be allowed to excuse himself by
declaring that he had no intention to commit murder? If a man with coolness

and skill counterfeits my name for his own benefit, would any court in order to

convict him of forgery require me to prove what was his intention? The criminal

intention is always to be inferred from the facts and circumstances attending

the criminal action. If on the present occasion we show a case, where a mem-
ber of the bar, merely because he had made a commentary on the Opinion of

the Court in a cause finally decided, was dragged before the Judge, was im-

prisoned, and Vas suspended from the practice of his profession for eighteen

months, and was thus not only disgraced before the public, but deprived of the

means of supporting his wife and children ; it will require most powerful testi-

mony indeed to show that such a Judge had no improper intention. His inten-

tion is to be inferred from these actions, and not from the opinions of any man.
Whether the article of Mr. Lawless made a favorable or unfavorable impression

upon the witness, is wholly immaterial. You, and not the witness, are the

judges of the respondent's intention; and I admit that if you can have a reason-

able doubt in relation to it, it will be your duty to acquit. The offer is but the

opinion of the witness as to the intention of the accused;—and has it ever been
heard of, in any court of justice, before this case, that after the facts on which
the prosecution rested had been fully established, the opposite party was per-

mitted to show by the mere opinion of witnesses that the evil doer had no evil

intention?

The gentlemen have not touched the objection of my colleague, who first

addressed you, to the admission of this testimony. Should the question be put,

will it not open a wide,—a boundless field ? In that event, when is this trial to

close ? It will then become the duty of the managers to cross-examine Judge
Wash in the same manner that the counsel for the respondent have cross-ex-

amined Mr. Lawless. Opinions on this subject differ in Missouri; and after we
examine all the witnesses on both sides, what shall we have obtained 1 Not fact

against fact, but opinion against opinion; and that forsooth to enlighten this

Body. Mr. Buchanan concluded his remarks by reading to the Senate the

question proposed to be put to the witness.

Mr. Storrs. I confess I feel alarmed to hear it gravely urged here that an
impeachment is to be governed by other rules than the well-known and long

established rules of evidence. Rules of evidence are as much a part of the

law of the land as any other part of it, and they constitute the security of every
man. A more dangerous principle could not be broached, or a more alarming
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principle established, than that in the trial of an impeachment the ordinary rules

of evidence are to be relaxed; and I was, I confess, surprised that the respon-

dent should seek to unsettle a principle, the overturning of which might easily

lead to the most unjust and oppressive proceedings. If this is to be done in

favor of the respondent, will it be clone to favor him alone, or may not State fa-

vorites be shielded or State victims destroyed by the same process? I know in-

deed that Mr. Burke was very much dissatisfied with the rules, and was very de-

sirous that when the House of Lords were engaged in the pursuit of a great

criminal, he might have found it very expedient that the laws should be changed;
but the court left him to his protest, and they did wisely. I was surprised that the

counsel should urge as a principle to govern this court that which was overruled as

soon as offered. The time may come in this country, and it has long since come
elsewhere, when impeachments shall be used for purposes which he would as

little approve as I, and this in particular reference to the judicial department.

I should esteem it as a great public misfortune if the argument which that gen-
tleman has offered to this court should be listened to with any more respect

than that which is always due to him personally. I could not ask, if I was the

worst enemy of my country, for the establishment of a more dangerous prin-

ciple.

It is worthy of remark too that the learned counsel takes it for granted that

he must impress this court with the necessity of relaxing the rules of evidence
before such a question can be admitted to be put. He says that the opinion he
wishes to get at may be received, because it is a professional opinion, and the

witness is a professional man. A professional opinion? And on what? As to a

fact? No. We ask a witness indeed what is the law of Missouri? What is the

law of Spain? What is the law of China? And why ? Because that is a species

of knowledge peculiar to him. So in the case of a shipwright; in the case of
a surgeon. We ask a surgeon, Is this a wound which would naturally produce
death? The answer is an opinion, but it is an opinion on a subject peculiarly

within his grasp; and even then we must accompany his opinion with the rea-

sons on which it is founded. But this witness is not asked for his professional

opinion as to any point in the laws of Missouri. He is only asked for his

opinion as to the effect of a certain printed article. The counsel said that the

Supreme Court itself was at a loss, when the case of Soulard came up before

it. Very true; and what did that court do? Did it ask for the opinion of a wit-

ness? No. It asked for facts. It called for transcripts, for ordinances and
regulations. Did it ask for an opinion in those ordinances? No: it was not

so senseless. The counsel says, this court, before it can rightly compare
the strictures with the Opinion, must know the Spanish laws and ordinances.

Let him prove them then.

And now on the other branch of the argument, they wish to ask whether the

article of Mr. Lawless was calculated to produce the impression in Missouri
that justice was not administered in their District Court. Very well. If they
want to show this, let them ask what are the facts. What is the character of
the people of Missouri? What is the tone of feeling there? What are their pre-

possessions and prejudices? When these questions are answered, the court

can judge for itself what effect such a publication as that of Mr. Lawless
was calculated to produce. If these questions were asked first, and then

such a question as this was proposed, the court would in a moment see it to

be improper. If they first asked the witness, what are the feelings and
prejudices of the people of Missouri? and then asked the witness, what is

your opinion as to the probable effect of such an article upon them? every

one would see at the first blush that the question would be an improper one.

Is it any the less improper for being put first in order? This is the whole argu-

ment : it was covered, I admit, with most ingenious phases ; but after all, we
come back to the simple inquiry, Is this question calculated to elicit fact, or to

elicit the opinion of a witness?
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The question was then put hy the President of the Senate, " Shall this ques-

tion be put to the witness? " and decided as follows: yeas, 7—nays, 35.

So the question was overruled. ,

The court then adjourned to Monday next.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Monday , January 10, 1831.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel, also attended.

Mr. Meredith apologized for the absence of Mr. Wirt, whose indisposition

confined him to his chamber.

Robert Wash called again.

Q. By Mr. Meredith. Do you think that the publication signed " A Citizen"

was calculated to incense the claimants against the court, and to impair, in their

minds, their confidence and respect for the court ?

[To this question the managers objected, and it having been reduced to

writing, the question was taken whether it should be answered by the witness;

—and decided in the negative, by yeas and nays, as follows:

—

Yea.—Mr. Noble.
Nays.—Messrs. Barnard, Barton, Bell, Brown, Burnet, Chambers, Chase,

Clayton, Dickerson, Dudley, Ellis, Foot, Forsyth, Frelinghuysen, Grundy,

Hayne, Hendricks, Holmes, Iredell, Johnston, Kane, King, Knight, Livings-

ton, McKinley, Marks, Naudain, Robbins, Ruggles, Sanford, Seymour, Smith

Md., Smith, S. C, Sprague, Troup, Tyler, White, Willey, Woodbury.
Mr. Meredith then stated that in consequence of this decision of the court,

as well as that made on Friday last, he had striken from the depositions, taken

in Missouri, and now to be offered in evidence, all that portion which was cov-

ered by the principle of the decision. The depositions had been examined

jointly by the managers and himself, and the portions to be expunged had been

mutually agreed upon. He then offered the following depositions.

Depositions of witnesses taken and subscribed before William C. Carr, Judge of

the Circuit Court of the Third Judicial Circuit of the State of Missouri, to

be read on the trial of an impeachment now pending before the Senate of the

United States, against James H. Peck, for high misdemeanors in office.

Deposition of Samuel Merry.

I was at the court during the last day of the rule against Col. Lawless. [Here

a clause was stricken out, by agreement of counsel.] I went to the court the

next day, and was present during the sitting of the court, or until the Judge
had pronounced his final sentence. Col. Strother appeared that day as counsel

for Col. Lawless. He spoke for some considerable length of time, taking the

same grounds of defence which he had informed me that Col. Lawless' counsel

had previously taken:—that is to say, that the Judge could not punish at that time

for a contempt, but might indict Col. Lawless :—whereupon Judge Peck inquir-

ed of Col. Strother if he had not seen the case reported of which I spoke above
;

when Col. Strother replied, he had not seen it, but had heard that there was
such a case. Judge Peck then mentioned the case ; upon which Col. Strother

replied to the Judge, that he had no further defence to make ;
and turned

around to Col. Lawless, and advised him to make explanations. Col. Lawless re-

fused to do so. Judge Peck then asked Col. Lawless whether he had any fur-

ther defence to make? or whether he would answer questions? To which Col.

Lawless replied, that he had not, nor should not. Whereupon Judge Peck pro-
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nounced his sentence. Judge Peck's manner was courteous and polite, as far as
I could discover, both to Col. Lawless and his counsel. His manner was some-
what warm and animated; but I thought, not more so than it was, always, when
in conversation, or in an argument. Col. Lawless appeared much irritated and
excited. [Clause omitted.] Judge Peck was a very considerable length of time
in delivering his Opinion, or commenting upon the discrepancy between his

printed Opinion and the publication made by Mr. Lawless.

Q. By Judge Peck. Please state whether the court was abusive or used
epithets unbecoming the bench or the occasion, during the delivery of its

Opinion.
A. I did not think so.

Q. By the same. Did Col. Lawless, after the delivery of the Opinion, and
about the time he was called upon to receive his sentence, endeavor to impress
the bystanders, by anything that he said or did, that what he had written was
true, and that he was about to suffer for publishing the truth?

A. I do not recollect of any such conduct.

Q. By Mr. Lawless. Were you present when the order for the commitment
was made ?

A. I was.

Q. By the same. Was I present the whole time that you were in court?
A. You were, to the best of my recollection.

Q. By the same. Do you recollect my leaving the court at any time while
you were present?

A. I do not.

Q. By the same. Did you ever read the article signed " A Citizen," or the
Opinion to which it refers?

A. I do not think I ever read either entirely through, or ever compared
them together.

Samuel Merry.

Deposition of John Bent.

I was present at the District Court of the United States held at St. Louis,

Missouri, during part of the proceedings against Luke E. Lawless, for a con-
tempt of that court, for publishing in the St. Louis Enquirer certain stric-

tures on the Opinion of Judge Peck, delivered in the case of Soulard's heirs

against the United States for the confirmation of 10,000 arpents of land. I do
not think, however, that I was present when the court first expressed an inten-

tion of proceeding against the author of that piece or those strictures for a con-

tempt. My impression is, that it was after hearing that such proceedings would
be had, that I was induced to attend. I think, when I first entered the court

room, during the pendency of the proceedings on this subject, Col. Lawless was
addressing the court, against the rule on the editor. Col. Lawless spoke, on
that subject, at great length, as did also Capt. Geyer. I do not recollect wheth-
er any other member of the bar addressed the court on that subject, or until the

rule was made against Col. Lawless himself. I think Col. Lawless was also

again heard by the court, on this subject, the following day
;
perhaps Capt.

Geyer also. They spoke very much at length, and with considerable warmth,
although I cannot say that I discovered anything very extraordinary in the man-
ner or matter of Col. Lawless. He is constitutionally sanguine, and generally

vehement and determined in his manner, appearing in all cases, great and small,

to have convinced himself of the truth of his positions and the strength of his

arguments. I recollect that as to Capt. Geyer, it was matter of some remark,
among my associates, that he made more of a popular speech than a legal one,

and that he seemed to rely more on such arguments as would be likely to ope-

rate on the feelings of his hearers, than on such as should correct the opinion

of the court in point of law. The arguments ofthe counsel, in resistance of the

rule against Col. Foreman, and in showing cause on the rule against Col. Law-
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less, were so similar in their general scope, as to render it impossible for me,
at this distant time, to separate them in my mind : or for me to say what partic-
ular difference was taken on the two occasions. It was, however, contended
on both these occasions, that the mode of punishment indicated by the rule was
unconstitutional, dangerous to the liberty of the citizen, and destructive of the
liberty of the press : that the strictures over the signature of" A Citizen," were
nothing more than a libel, and should be proceeded upon as libels are required
to be proceeded upon at common law, &c. The author might be indicted, but
could not constitutionally be punished as was indicated by the rule. It was also

insisted that according to the course the court were then pursuing, the court
would be sitting both as judge and jury, and that on the trial of his own cause :

considerable warmth and earnestness was used on these points, by the counsel,
and they were several times interrupted by the court during their arguments,
with a view, as I thought, of turning the attention of the gentlemen to some
particular point, or to a different view of the point under discussion, from that

which counsel seemed to have taken ; but on what particular point I cannot
now recollect. The Judge, at such times, seemed rather more firm and posi-

tive than is his general custom, but I did not think it either violent or disre-

spectful. Mr. Lawless, particularly, while endeavoring to show that the
strictures contained a true representation of the Opinion of Judge Peck, was
several times interrupted by the Judge, as I think, to correct Col. Lawless in

his construction of that Opinion, or rather, in his quotations from it. After the
rule had been made against the editor, (I think on the third or fourth day,) Col.

Foreman, the editor, came forward in person, and on oath purged himself of
the contempt. The precise words used, or statement made, by Col. Foreman,
I do not now recollect : but it was considered sufficient by the court, and the
rule thereupon, discharged ; and a rule dictated by the Judge against Col. Law-
less, who had been given up by the editor as the author of the publication sign-

ed " A Citizen."

I was, at that time, deputy clerk of the District Court ; and I think I either

wrote out the rule, as dictated, or made a copy of it for the marshal, but am in-

clined to think I wrote the rule as dictated by the Judge. After the rule had
been made against Col. Lawless, he appeared by his counsel, Capt. Geyer,
Mr. Magenis, and Col. Strother. The same positions were now assumed
which had been taken in the argument against the first rule, except, that the

court, refused to hear anything which might go to show that the matters contain-

ed in the publication did not amount to a misrepresentation of the Opinion of
the Judge—that question having been previously decided. The manner of
counsel was, as I before stated, animated, and somewhat pointed. After the

counsel had finished their arguments, the court proceeded to deliver its opinion,

considering and treating separately the different points which had been made
by counsel, and endeavoring, as well as I recollect, to show the necessity

of summary punishment for contempts, and bringing the strictures within the

class of offences so punishable ; and insisted that such mode of punishment, so

far from impairing the liberty of the citizen, was one of its surest guarantees,
by arresting the publication of such matters as were calculated to weaken the

confidence of the public in the uprightness, integrity and capacity of their

judges, and bring into contempt their decisions. I am not certain that I was
in the court room when Judge Peck commenced the delivery of his Opinion. If

I was, I was not attending particularly to the proceeding.
The Judge, I think, in the conclusion of his Opinion, requested Mr. Bates,

the District Attorney, to read, from the newspaper, the strictures signed " A
Citizen," by paragraphs ; which he did. The Judge animadverted on them as
read, stating that such and such were slanderous, libellous, or defamatory.

I do not, however, now recollect that these epithets were used as applicable

to Col. Lawless generally, but as applicable to the piece, and probably to the

31
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author of the piece then under consideration. I do not now recollect that Col.

Lawless was directly addressed, at all, by the Judge, during the delivery of his

Opinion. The manner of the Judge was somewhat more positive and animated

than usual with him ; he is ordinarily quite mild and placid. This was a case,

however, in which I rather incline to believe not only the Judge and counsel,

but a greater portion of the standers by, labored under more or less excitement.

I did not, for my own part, think that either Col. Lawless, or Judge Peck, man-
ifested as much excitement as I expected on that occasion, from the relative

situation in which they stood, and the known irascibility of Col. Lawless.

Q. By Judge Peck. Were you present, generally, from your first appearance

in court, during the proceedings above referred to, until the final judgment of

the court was rendered against Col. Lawless?

A. I was, according to my present recollection, nearly the whole time.

Q. By the same. Where did the court sit when Mr. Lawless and Capt. Geyer
were first heard against the rule ?

A. I think, in the baptist meeting-house.

Q. By the same. Were they heard on the same rule whilst the court sat at

any other place ?

A. Col. Lawless was, and I think Capt. Geyer also, heard, when the court

had removed its session to a house then occupied by Clement B. Penrose,

Esq.

Q. By the same. Were many persons present in court during the proceed-

ings above referred to?

A. There were generally, during the whole proceedings, a considerable con-

course of people, and at times quite a crowd.
Q. By the same. Did it occur to you that the arguments of counsel were

intended more for the bystanders than the court?
A. I cannot say it occurred to me that the arguments used were intended

more for bystanders than the court ; but I thought that the arguments against

the proceeding, on the ground that it was unconstitutional, and dangerous to

the liberty of the citizen, and of the press, were more frequently repeated, with

little or no variation, by the different counsel, than is usual in arguing a point

of law. The same points were made, and similar arguments used, by all the

counsel, except perhaps Col. Strother, who said but little,—who when, as well as

I recollect, he was attempting to show that the publication referred to was not

of that class of offences punishable as a contempt, was interrupted by the court,

and his attention referred to a decision reported, (I think in Wheaton's Reports.)

He said very little more, and concluded, as I thought, under the impression that

argument on any other point was useless.

Q. By the same. Did it occur to your mind, during the whole of the pro-

ceedings, either against Col. Foreman, or Col. Lawless, that any remark of the

court, or any part of its conduct had for its object to provoke Col. Lawless
into the commission of any act of impropriety which might serve as a pretext for

his punishment?
A. It did not.

Q. By the same. Was the positive manner of the Judge of which you have
spoken, calculated, in your opinion, to prevent, rather than excite to, the com-
mission of such impropriety ?

A. As I have just stated, I did not think the manner of the Judge at all cal-

culated to excite improper conduct in Col. Lawless ; and it might well have in-

duced the belief, that any such impropriety, should it take place, would be
promptly punished by the Judge. In short, the manner of the Judge was such
as seemed to me natural and proper, in a Judge determined to enforce and pre-

serve order in his court, as well as due respect for its decisions.

Q. By the same. In the Opinion which was delivered by the court, after

the final argument of Col. Lawless' counsel, were the objectionsdiscussed and
considered which had been raised by the counsel, and the question of con-
tempt, generally, examined by the court ?
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A. I think, according to my best recollection, the whole were adverted to by
the Judge.

Q. By the same. In the delivery of that Opinion, did it occur to you that
terms or epithets were used which were either unsuited to the occasion, or un-
called for by the nature of the discussion, or the questions under considera-
tion ?

A. It did not.

Q. By the same. How long had you resided in Missouri? and how long
since you were admitted a member of the bar?

A. I came to St. Louis in 1806, and have resided here nearly all the time
since. I was admitted to the bar in St. Louis, I think, about three or four years
ago.

Q. By the same. Had you read the Opinion in the case of Soulard's heirs,

and Col. Lawless' strictures upon that Opinon, prior to the proceedings had
against him?

A. I had, and think I had also compared them.
[Here clauses are omitted.]

And further this deponent says not. John Bent.

Deposition of Edward Bates.

In the matter of the impeachment of James H. Peck, Esq. Judge of the Uni-
ted States for the Missouri district.

The deposition of Edward Bates, a witness sworn, charged, and examined,
on behalf of said James H. Peck, before William C. Carr, Esq., Judge of the

Third Judicial Circuit of the State of Missouri, at the chambers of the said Judge
Carr, near the city of St. Louis, in Missouri, on the 20th day of October, 1830.

The said Edward Bates, being duly sworn, on the holy evangelists of
Almighty God, doth depose and say, that he has been summoned to appear be-

fore the Senate ofthe United States some time in December next, he thinks the

thirteenth of that month, to give testimony in the matter of the impeachment of

Judge Peck. That he cannot obey the said summons, because he is now a member
of the Missouri Senate, and considers himself under a paramount obligation to

attend the session of the General Assembly which, by law, ought to be held on
the third Monday of November next, and will probably continue from that time
until the first, and perhaps the middle, of January next ensuing.

This deponent was the attorney of the United States for the Missouri district,

from April or May, 1824, until February, 1827 ; and in that capacity had a di-

rect connexion with the District Court, and a knowledge of its proceedings, un-

der the act of Congress of 1824, providing for the adjudication of the French
and Spanish land claims : although, from the lapse of time, he cannot now pre-

tend to exact accuracy in his remembrance of those transactions. He defend-

ed the interests of the United States against the petition of Soulard's heirs, for

10,000 arpents of land, and argued the cause at length, both on a demurrer to

the original petition, and at the hearing of the cause on its general merits : and
also attended to the taking of all the testimony in the cause.

And at the time of the proceeding against Mr. Lawless, on which the impeach-
ment of the Judge is founded, this deponent retained a distinct recollection of

the material facts and principles ofthat case, (though, now, many of them have
escaped his memory) and was familiar with all the public proceedings had there-

in. After a decree was rendered against the claim, there seemed to be a gen-
eral wish, as far as my acquaintance extended, that the Opinion of the Court

should be published, in order that those interested for and against the land

claims, might know the grounds and principles upon which the court might be
expected to proceed in the future, and shape their own course accordingly ; as

it was generally considered that the claim of Soulard had been selected to be
first tried, as a test cause. Accordingly, the Opinion was published in the

Missouri Republican newspaper, in the latter part of March, 1826. A short
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time afterwards, I read, in the paper, called " the Missouri Advocate, and St.

Louis Enquirer," of the 8th of April, 1826, the article signed "A Citizen :
"

for the writing of which Mr. Lawless was afterwards punished. [Clauses omitted.]

I do not believe that I spoke with Judge Peck upon the subject. I am sure I was
ignorant of the course lie intended to take with the author of the article, until

he mentioned the subject in open court, with a view to prosecution.

On the first day of the term, (fay referring to the record I suppose it was the
third Monday of April, 1826,) after the disposal of some ordinary business, the

court being in session, Judge Peck exhibited a copy of " the Missouri Advo-
cate," containing the article signed "A Citizen," and called upon me, officially,

as District Attorney, to ascertain, by proper proof, who was the printer and
publisher of that paper ; announcing, at the same time, his purpose to proceed
against him for a contempt, in making that publication. Some conversation

ensued between the bench and me, in which I engaged to procure the necessa-

ry information by the next meeting of the court. During that conversation, Mr.
Lawless stated that he could give the required information; that Stephen W.
Foreman was the editor and publisher of the paper in question ; and at the re-

quest of the court, stated the fact on oath : and thereupon a rule was entered,

which the court dictated to the clerk, upon Stephen W. Foreman, to show
cause why he should not be attached. Mr. Lawless undertook to appear for

Col. Foreman, and show cause against the rule. Both Mr. Lawless and Mr,
Geyer argued at much length against the rule, and I thought in a most anima-
ted and exciting manner. Mr. Lawless contended, strenuously, that the arti-

cle signed "A Citizen" was true, and did not misrepresent the Opinion and
proceedings of the court, but was a fair and candid exposa of the printed Opin-
ion ; and in the course of his remarks, read passages from the one, and the

other, alternately. In this part of the argument, the Judge several times inter-

rupted Mr. Lawless, and pointed his attention to correlative passages in the
Opinion and the article ; and, in allusion to parts of the article, said more than
once,—" The statement is false,"—or words to that effect. I believed then,

and believe now, that Judge Peck, as an individual, did not doubt, from the be-
ginning, that Mr. Lawless was the author of "A Citizen." But if he had
doubted before, he must have been convinced by Mr. Lawless' argument on the
rule against the printer. For often, during the argument, Mr. Lawless iden-

tified himself with the author, by speaking of him in the first person singular.

For instance ; in explaining the motives and objects of the writer, he several

times used expressions like these: " I thought so and so," " I intended to con-
vey the idea," &c. And the Judge seemed to adopt the same course : for he
several times addressed Mr. Lawless as the author, in expressions like this :

"You say in your piece, so and so." But whether this was done by design, or

through inadvertence, by both, or either of them, I am unable to say. The cir-

cumstance struck the attention of others also, and it seemed to be understood by
those with whom I conversed about it, that, whatever the forms of law might re-

quire, as regarded the printer, both the Judge and the counsel had their minds
directed to the author of the piece under criticism. As well as I remember,
Mr. Geyer, in his argument, did not touch the question of the truth or falsehood
of the article signed "A Citizen," but contended, (as also did Mr. Lawless,)
that the article, however false and libellous it might be, could not subject the
publisher to a summary trial and punishment, as for a contempt. That the
cause to which it related being adjudged and ended, the publisher could only
be reached by indictment as in ordinary libels ; and this, both by the common
law, and under the constitution and laws of Missouri. In the course of the ar-
gument, both of the counsel dwelt, with much earnestness, upon the popular
topics which stand connected with such a question. They expressed lively ap-
prehensions for the freedom of the press, and the rights and liberties of private
citizens, and seemed to consider that that freedom and those liberties and rights
would be prostituted and crushed by the encroaching power of the bench, if the
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Judge persevered in the course indicated by the rule. The Judge was striking-

ly represented as sitting in judgment on his own case, to punish a personal af-

front offered to himself; and many remarks were made whose keenness and

piquancy I thought well calculated to touch the feelings of the Judge, to

excite the audience, and make impressions on their minds prejudicial to the

court and its proceedings.

The objections taken by the counsel were overruled by the court ; but wheth-

er the rule against Col. Foreman was made absolute, or only an intimation giv-

en that it would be so, I cannot now remember. [Clauses omitted.] I stated

his request to the court, and thereupon he was sworn, and declared, in sub-

stance, that Mr. Lawless was the author of the piece, signed " A Citizen,"

and procured its publication. That he, as editor, had examined the manuscript,

as he commonly did the communications made to his paper, to ascertain that it

was decorous in its terms and manner ; that finding it unexceptionable, in that

respect, and having a responsible author, he published it, without knowing or

inquiring into the truth or falsity of the statements it contained. And that,

in doing so, he had no intention to commit a contempt, or treat the court with

disrespect. And thereupon the rule was discharged, and a rule to show cause
was entered against Mr. Lawless, the terms and object of which will appear by
the record, better than I can state them. Against this rule, cause was shown
by Messrs. Magenis and Geyer, as counsel Tor Mr. Lawless. Mr. Strother,

also, spoke for a short time, and was beginning to make some remarks, which
as I understood them were rather of an apologetic character, when he was
stopped, I think, by Mr. Lawless ; and did not, that I observed, take any further

part in the proceeding. Mr. Magenis, who, I think, opened the question, be-

gan a course of remarks to show that the article signed "A Citizen" was a
true and fair account ; but was stopped by the court, and informed that that

question had been fully argued and decided on the rule against the printer ; and
no further argument was heard on that point. In other respects the argument
was pretty much the same as that used on the rule against the printer, of which
I have already spoken ; except perhaps that the counsel indulged in a higher
and more impassioned tone, gave additional force and pungency to remarks af-

fecting the Judge personally, and a more extended and popular cast to their il-

lustrations of the evils they depicted as consequential upon the course which
the Judge had adopted. The objections taken were disallowed. The rule was
made absolute, and Mr. Lawless was committed to prison, and suspended from
practice in that court for eighteen months. After remaining in jail a few hours,

he was brought, by habeas corpus, before the Circuit Court of St. Louis County,
and by that court discharged, because the warrant of commitment was without
a seal. Before the commitment, Mr. Lawless was brought into court, in custo-

dy of the marshal, and was informed by the court that it was his right to purge
himself of the contempt ; and if he desired it, interrogatories would be exhibit-

ed to him. As well as I can now remember, Mr. Lawless replied that he did

not wish interrogatories exhibited, and would not answer them if they were.
The Judge, in delivering his Opinion, called upon me to read the article

signed " A Citizen : " which I did, pausing at the end of each paragraph, and
the Judge commented upon it much at large, with the intent to show that it was
a contemptuous and malicious misrepresentation of his published Opinion, and
the course he took in Soulard's case.

He often referred to passages in the printed Opinion, and contrasted them
with the corresponding passages in the article ; and several times applied to the
latter the terms " false and malicious." He renewed all the grounds assumed
by counsel in defence, and dwelt, with warmth, and occasional vehemence, up-
on the evils which the country would suffer by the interruption of the course of
justice, and the degradation of its tribunals, if the court should tamely suffer

themselves to be contemned by falsehood and calumny, such as he considered
the article signed "A Citizen." Among other things of illustration, he spoke
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of a custom of the Chinese, of punishing the calumniator by blacking his house,

that the world might know his vice, and guard against it. I have read the tes-

timony taken by a committee of Congress, and perceive that several of the

witnesses were then asked, if they thought the Judge intended to apply

the harsh epithets he used to Mr. Lawless personally. I certainly do not

believe that Judge Peck sought the occasion to offer personal insult to Mr.

Lawless, but that his purpose was to ascertain the true name and character of

the offence with which he stood charged, and to designate the offence, and the

offender, by apt and suitable words. I cannot doubt, however, that the harsh

terms might apply to Mr. Lawless. He was the acknowledged author of the

article which the court had pronounced a false and malicious contempt : and

in such a case my mind is not sufficiently abstract to discriminate between the

offence and the offender, to separate the falsehood from him who tells it, es-

pecially, as the proceeding was instituted to punish, not the article, but the wri-

ter of it.

The Judge was a good deal excited while delivering his Opinion ; but not

more so than I have often seen him, both at the bar, and on the bench, in causes

which presented nothing to touch his feelings, or arouse his passions, beyond
the importance of the principle under discussion, or the magnitude of the inte-

rest involved in the cause. His general manner is mild and placid : he almost

always begins in that manner, and when the subject is trivial, or the argument

short, he commonly continues so to the end. But when the subject is important,

or the argument long, it is the general fault of his delivery to excite himself by

the mere act of speaking ; and he is almost sure to wax warm and vehement,

as he proceeds. He did so in the present instance.

[Clauses omitted.]

Questions by Judge Peck.

Q. 1. Were you present when the final Opinion in the case of Soulard was
delivered?

A. I was, generally, present during the session of the land court, as my offi-

cial duty required me there. I was present when an Opinion was delivered in

that case, in which the whole merits of the claim were considered ; but I think

the course was left open, then, inconsequence of the temporary absence of Mr.
Lawless ; and to afford him an opportunity of further argument, if he should de-

sire it. Whether the Opinion I heard delivered was the final one, as printed, I

cannot now recollect.

Q. 2. Was Mr. Lawless present when the bills of exceptions were taken

which appear in the case of Soulard?

A. I believe he was. He was the leading counsel in that cause, was engaged

in many other land causes, and was generally present during the session of the

court.

Q. 3. Was it the general understanding of the counsel concerned in the case

of Soulard, on both sides, as well as the general understanding of the bar, that

the decision in that case would control the majority of the land cases?

A. I do not know what Soulard's counsel, in particular, expected as the

consequence of that case ; but it was the general understanding and belief, that

that cause would test the validity, or invalidity, of the great mass of the claims.

Many suits were kept back, awaiting the decision in that cause.

[Clauses omitted.]

Q. 4. Was any evidence offered, or given, at the time of SoulardVcase,

that incomplete concessions, whether floating or located, were^treated and consid-

ered by the government and population of Louisiana, previous to the cession,

as property, saleable, transferable, and the subject of inheritance and distribu-

tion ah intestate-!

A. I do not think any such was given. If it was, it must be embodied in the

record ; as I well remember'that great care was taken in the preservation of all

the evidence given. In the argument of the cause, however, Mr. Lawless did
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assume it as a fact publicly known, that incomplete land titles were considered,

and treated, as propety, under the former government, and relied upon it as a
presumption in favor of the claim then pending.

Q. 5. Have you reason to believe that the Judge was, or was not, a sub-

scriber to " the Missouri Advocate, and St. Louis Enquirer," or whether he had
personal knowledge of who was the editor or publisher of that paper?

A. I was in habits of friendly association with the Judge, and was frequent-

ly at his chambers, and do not remember to have seen the Advocate there. Al-

though it was publicly known that Stephen W. Foreman was the editor of that

paper, I do not suppose the Judge had any other knowledge of the subject than

what might be derived from common fame, as I believe he had no intercourse

with Col. Foreman beyond a street acquaintance.

Q. 6. Did it appear to you that the court interrupted counsel, for the mere
purpose of embarrassing him, or for the purpose of directing his attention to some-
thing which was deemed material to be considered by him, or for the purpose
of correcting what the court supposed to be a misapprehension or misstatement

of the Opinion on his part?

A. I did not then, nor do I now, believe, that the Judge interrupted the counsel

for the purpose of embarrassing him : but I believed then, and I believe now,
that it was for the purpose of directing his attention to matter which the court

thought material to the point at bar.

Q. 7. Did it enter your mind, during any part of the proceedings referred

to, that any part of the conduct of the court towards Mr. Lawless proceeded
from an intention to provoke or irritate him into the commission of any impro-

priety, or contempt, which might furnish the court with a pretext for his punish-

ment?
A. No such idea occurred to me.
[Clause omitted.]

Q. 8. Whether was the conduct of the court rather calculated to suppress,

than to excite, such impropriety of conduct?
A. The Judge is generally pretty strict in enforcing order in his court. On

that occasion, I cannot say that I was struck with anything peculiar, tending

either to strain, or relax, the rein of authority.

Q. 9. Were there many persons attending the court during the proceedings

referred to?

A. After the first day's argument, the court room was crowded.

[Clauses omitted.]

Q. 1 1. Was the publication of the Opinion calculated to increase the dissatis-

faction of the claimants with the court?

A. I do not think it was.

[Clauses omitted.]

Q. 13. Was it a matter of notoriety that Mr. Lawless had, for many years,

directed his attention to the subject of the Spanish land claims, had written a

pamphlet on the subject, and had attended two sessions of Congress, as an agent
on behalf of some of the claimants?

A. I knew that Mr. Lawless had devoted much attention to the subject of
the claims, and had heard of his pamphlet, and his attendance at Washington,
and suppose the same was generally known at St. Louis, and especially among
the claimants.

[Clauses omitted.]

Questions propounded by Mr. Lawless.

Q. 1. State how long you have resided in the State of Missouri? Whether you
are acquainted with the character and habits of that part of the population of St.

Louis and Missouri composed of those persons who were subject to the King of
Spain, or the French government ; and of their descendants? And if so, state

whether you believe those people to be either " formidable for their numbers," or
" still more formidable by the absence of moral restraint, and by their frontier
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habits of life," or to be on the contrary of a mild and supine character, and
few in number?

A. I came to Missouri while it was a territory, and have lived in St. Louis
upwards of sixteen years. My acquaintance is pretty general in this part of
the State, with all classes, as well the ancient inhabitants, as the new settlers.

It is impossible for me to say whether I believe the ancient inhabitants and their

descendants to be formidable from their numbers. I can only say that I sup-
pose they amount to eight or ten thousand in number. In a moral point of view,

I am not able to point out any marked distinction between them and ourselves,

the new settlers. I believe they have the same views of their interest, which
we entertain of ours, and use the same means to secure it.

Q. 2. State whether, in your opinion, at or after the date of the decree pro-

nounced by Judge Peck, the said Judge was in any danger of " rude assaults,"

or the " summary process of self redress," on the part of the suitors in his court,

or the Missouri land claimants, or the people of St. Louis generally.

[Answer omitted.]

Q. 3. State whether you have ever observed, among those people above[men-
tioned, any disposition to disobey or to disrespect the authority of* the law, or of
courts ofjustice in general, or that of Judge Peck in particular.

A. In that respect I know of nothing to distinguish them, materially, from
the rest of the community.

Q. 4. State whether you believe that the claims, surveyed or unsurveyed, pro-

perly within the jurisdiction of Judge Peck under the act of 1814, amounted
in number to " thousands ; " or to what number they amounted ; and please

state the grounds of your belief, whatever they may be.

A. I have no means ofjudging, with accuracy. No record was kept of con-
cessions granted after the year 1796, or 1797, by the Lieutenant Governor of
the Illinois ; and consequently, we are left to guess at the number made, and
not surveyed. Shortly after the passage of the act of 1824, the subject was
much talked of, and various conjectures were made, as to the probable number
that would be put in suit. Relying upon the opinion of some well-informed

claimants, I had limited my conjecture to about one thousand.

Q. 5. State how many claims, within your knowledge, have been submitted

under the law of 1824, which have not been previously submitted to the Com-
missioners, or the Recorder.

A. It is impossible for me to say. While I was District Attorney, I kept an
abstract of all the bills and citations served on me, and among other facts, noted

the one in question : but I have not had time, lately, to examine my old docket,

and cannot speak on the subject from memory.
Q. 6. State how many claims, to the best of your knowledge and belief, are in

existence, which have not been submitted to the former Boards of Commission-
ers or the Recorder ; and what proportion they bear in number to those so

submitted ?

A. I have no knowledge and no definite belief.

Q. 7. State whether, or not, you, as District Attorney of the United States,

were consulted by Judge Peck as to the course he should pursue towards the
author of the article signed "A Citizen," which appeared in the St. Louis Ad-
vocate of the 8th of April 1826, and what advice, on that subject, you gave
Judge Peck?

A. Judge Peck did not consult me on the subject. I knew nothing of his

purpose to prosecute the author until he announced it in open court. After the

proceeding was begun, I was requested by the Judge to collect law cases for

him, (his eyes being then too weak to read,) which I did. Pending the rule

upon the printer, I was about to volunteer advice to the Judge, that in point

of policy it would be well to let the matter drop as easily as possible, if it could
be done. But he gave me promptly to understand that his course was taken,
and that it was matter of duty which could not be omitted.
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Q. 8. State whether or not it is the usage and custom, in Missouri, to remune-
rate counsel in a cause, and particularly in land claim causes, by giving them
a proportion of the land confirmed ; and whether, in general, any other means
exist within the possession of the parties to remunerate their counsel ?

A. It is not uncommon, in Missouri, for counsel to be paid in part of the land

recovered. The land claimants, I have heard, have very generally engaged
counsel in that way. As to their other means, I am ignorant.

Q. 9. State whether you have been present when it has been suggested by the

court that counsel for the petitioners should act as interpreters ; and if so, what
counsel, and in what cause?

A. I think I have known such instances : but what counsel, and in what
cause, I cannot now remember. I think I have seen Mr. Lawless, as inter-

preter, by the permission and perhaps at the suggestion of the court.

Q. 10. State whether it has not been frequently difficult to procure a compe-
tent person to act as interpreter in the hearing of the petitions for confirmation of
Spanish and French concessions, in the United States District Court of Missouri?

A. It has; insomuch, that I urged the court to appoint an interpreter, and
certify his account as a necessary incidental expense of the court.

Questions by Judge Peck.

Q. 1. What counsel of land claimants, according to the information of which
you spoke above, have engaged to conduct the causes of their clients and receive
their remuneration in part of the land to be confirmed?

A. I have heard that Messrs. Lawless, Strother and Benton have made nu-
merous engagements of that sort, and suppose that others have been made.

Q. 2. Please state whether the land claimants, including not merely the ancient
inhabitants, but all, by assignment or otherwise, do not form a very wealthy and
influential portion of the community, whose good, rather than ill will, would be
desirable to any public officer or individual?

A. Certainly, they do. Many of the richest, most intelligent, and respect-

able men in the State are land claimants under incomplete Spanish grants.

Q. 3. Please state whether a great portion of the ancient inhabitants of this

country, who may be numbered among the land claimants, would be likely to re-

ceive their impressions from counsel in relation to the measure ofjustice which
was distributed to them, or to form their opinions upon this subject from their

own observations or reflections ?

A. The mass of land claimants, among the ancient inhabitants, comprises
every class, and every degree of information, from the highest to the lowest.

The better informed, I suppose, would form their own opinions on the subject.

The ignorant, I have no doubt, would adopt the views of the counsel in whom
they had placed their confidence, and to whom they had trusted the manage-
ment of their causes.

Q. 4. Have you reason^to believe that, prior to the occurrence which is the
subject of your deposition, Judge Peck entertained any malevolent feelings

towards Mr. Lawless?
A. There was not much intercourse, and no intimacy between them ; but I

have no reason to believe that there was any malevolent feeling between them.
Q. 5. Do you remember how many land suits had been brought at St. Gene-

vieve prior to the publication of the article signed "A Citizen"?
A. I do not remember, exactly ; but between ten and thirty.

And further this deponent saith not.

Edward Bates. -

I certify that the foregoing depositions of Samuel Merry, John Bent, and
Edward Bates, Esqrs. were severally written and subscribed by them, respect-

ively, in their own proper hand-writing, before me, at my chambers, in the pre-

sence of Judge Peck and Luke Edward Lawless, Esq. with the exception, that

after the deposition of Samuel Merry was finished, and the body of that of Ed-
32
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ward Bates, and both read by the witnesses themselves, in the hearing of Mr.
Lawless, he submitted interrogatories in writing, which, he stated, were all he
wished Mr. Bates to answer: and they were each of them answered, and num-
bered, from one to ten progressively. He then stated he did not wish to put any
interrogatories to Mr. Bent, and absented himself.

The examination of the witnesses commenced yesterday, and was by adjourn-

ment continued until to-day. They, the said Samuel Merry, John Bent and
Edward Bates, having been by me first duly sworn to state the truth, the whole
truth, and nothing but the truth, in the matter of the impeachment stated in the

caption of their depositions. Given under my hand and seal, at my chambers,

this 21st October, 1830. William C. Carr.

Daniel Hough called and sworn.

Q. By Mr. Meredith. Please to state to the court whether you were present

during the proceedings in the District Court, in the rules against Mr. Foreman
and Mr. Lawless? and all that you observed on those occasions.

A. I was present during most of the proceedings. On the first day I under-
stood the court sat in the baptist church. I was not present there. The next
morning it removed to the house of Mr. Penrose. As I entered the court room,
Mr. Lawless was engaged in addressing the court, and resisting the rule made
upon Mr. Foreman the printer, for the publication of an article signed "A Cit-

izen." He was followed by Mr. Geyer, and I think the argument of these two
gentlemen consumed pretty much the whole of that day. On the succeeding

morning, I entered the court room before the court met. On the meeting of the

court, Mr. Foreman came forward and gave up Mr. Lawless as the author of
the article. A rule to show cause was then made upon Mr. Lawless, who I be-

lieve was not present. He was sent for, and came in, soon after, and stated to

the court that he was, at that time, engaged in a cause then under trial in the

Circuit Court, on which account he asked for some indulgence—which was
granted. When the court again sat, whether it was that afternoon or on the

next morning I cannot tell, Mr. Lawless, I think, opened the argument, (though
of this I am not certain,) and was followed by Mr. Magenis, Mr. Geyer, and
Col. Strother; who successively addressed the court in resistance of the rule.

All their objections, however, were overruled by the court; and Mr. Lawless
was sentenced to be imprisoned for twentyfour hours, and suspended from the

roll for eighteen months. He was then delivered into the custody of the mar-
shal, and sent to prison.

Q. What was the manner of the Judge on this occasion? violent and pas-

sionate ?

A. During the argument on the rule against Mr. Lawless, Mr. Lawless him-
self went into a comparison of the strictures with the Opinion of the Court, in

order to prove that the strictures did not misrepresent the Opinion; in the
course of which something like a colloquy took place between the Judge and Mr.
Lawless, as to some of the points of the comparison; in which the Judge some-
times said to Mr. Lawless, " But in such and such a place, you say so and so."

This continued but for a short time, during which I saw nothing unusual.

Q. Are you acquainted with the Judge's usual manner on the bench?
A. I have frequently seen him on the bench.

Q. Was his manner on this occasion, different from his ordinary manner?
A. During the delivery of his Opinion I observed much warmth and energy,

on certain occasions, but noticed nothing in his manner which was more ani-

mated than I have often seen him exhibit by the fireside on very common topics.

Q. Does the Judge frequently become much animated in private conversation ?

A. He often becomes warm and energetic in conversation.

Q. Do you recollect his alluding to a law or custom of China? and how it

was introduced?
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A. Mr. Lawless and his counsel had contended that, even if the article were
a misrepresentation, still it was harmless, as the Opinion had first been published

before the strictures upon it, and if there was anything wrong in it the reader

would be able to correct it. The Judge replied that the Opinion had been pub-

lished in one paper, and the strictures in another;—that many would read the

strictures who would never read the Opinion, and that the people could not

know, intuitively, whether the article were false or not, from merely reading it

:

and that if they could, there would be no reason or propriety in that law of China,

which required that the house of a slanderer should be blackened, in order that

the whole world might know and avoid him.

Q. Were you present when the printer was discharged from the attachment

for a contempt ?

A. Yes.

Q. Did the court deliver any opinion in that case ?

A. I do not recollect that it did.

Q. Were you present when the Opinion of the Court, in the case of Mr. Law-
less himself, was delivered; and when the rule was made absolute against him?

A. I was.

Q. Had the court any recess, after the Opinion was concluded?
A. Mr. Lawless was not present. He was sent for.

Q. Did the eourt take any recess?

A. I do not recollect any. I think there were a few minutes of detention.

Q. At what time of day was the Opinion concluded ?

A. It was nearly night. It was near sunset, but I do not think the sun was
down.

Q. Was there any interval of time, or any recess of the court, between the

concluding of the Opinion, and the appearance of Mr. Lawless?
A. I do not recollect that there was. When Mr. Lawless was brought in,

he was informed that it was his privilege to have interrogatories filed, and to

purge himself from the contempt; but he refused to have them filed.

Q. Do you recollect his reply, when he so refused?
A. I think it was, as has been stated by other witnesses, that he did not wish

any interrogatories filed, and that he would not answer them, if they were.

Q. Do you recollect his offering any paper in the nature of exceptions?

A. He read a paper, which, I believe, reaffirmed what he had endeavored to

prove in his argument, viz. that the strictures were true, and denied the right

of the Judge to punish in the way that was threatened. I do not recollect whe-
ther he asked that any proceedings might be had on this paper, or not.

Q. Was the court room crowded?

—

A. There were a good many there.

Q. Was there much excitement among the people?

A. There was some, as there always will be, on occasions of that kind.

Q. Do you recollect the language of Judge Peck, when commenting on the

article signed " A Citizen " ?

A. He frequently used the words u false," " malicious," and perhaps, " con-

temptuous."
Q. Did he apply those terms to the article? or to Mr. Lawless?
A. I supposed them to be applied to the article, and by inference might be

applied to the person who wrote it. Mr. Bates read, the article, paragraph by
paragraph, and Judge Peck commented upon each, as it was read. He used
the words " false and malicious."

Q. Did he apply these terms to the author? or only to the publication?

A. I took them to apply to the publication; and if they applied to that, and
were true of the publication, I supposed that they would apply to its author.

Q. This, then, was your inference, and not the assertion of the Judge?
A. It was my inference.

Q. Was there any personal allusion made by the Judge to Mr. Lawless?
A. I think there was none.
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Cross-examined.

Q. By Mr. Spencer. Was there any interval, between the close of the ar-

gument of counsel, and the commencement of the delivery of the Opinion? or
did the Judge go on immediately ?

A. I do not recollect.

Q. Was there any, to the best of your recollection?

A. I cannot tell whether there was or not. The argument and the Opinion
were both in one day ; but I do not recollect whether there was an adjourn-
ment of the court, or no.

Q. By Mr. Storrs. Do you recollect whether, in commenting on the article,

the Judge said anything about Mr. Lawless' employing the terms " the Judge,"
and " Judge Peck," and his inferring that Mr. Lawless meant to reflect upon
him personally?

A. I have no recollection of that. The room was much crowded, and con-
versation was occasionally going on.

Q. Do you remember his adverting to this expression, used by Mr. Lawless
in his article, " although the Judge has thought proper to decide against the
claims " 1

A. I do not recollect it.

Q. Will you briefly repeat what you said in reference to the Chinese custom?
[Here the witness repeated his former testimony.]

Q. When you replied before, you used the word " intuitively."

A. Yes ; I believe such a word was used.

Q. Did you ever see, in print, such a passage as this?

—

" Do you recollect that in the argument against the rule, the counsel had insist-

ed that the Opinion being published made it public property; that, if it had been
misrepresented, the Opinion itself could be recurred to, to correct any misrep-
resentation which had been made of it ; and that the court, in reply to that ar-

gument, said, those who might see the misrepresentation, might never see the
Opinion which had been misrepresented ; that men could not know, intuitively,

whether what they read was true or false; and that if they could, calumny would
cease to be mischievous, and would not require punishment; that there would
be no wisdom in that law of China by which the dwelling of the calumniator
was painted black, as emblematical of the heart of the calumniator, while it af-

forded an admonition that what he should say should be harmless."
A. Yes : I saw it last spring, in St. Louis.

Q. Do you mean, during the session of Congress last year?
A. Yes. I believe after Congress had adjourned.

Q. Have you seen the same paragraph, since you attended here this winter?
A. No.
Q. Who showed you the pamphlet in St. Louis? Did Judge Peck?
A. Judge Peck, I believe, brought it to St. Louis ; but I do not know who

showed it to me, whether Judge Peck or Mr. Spalding.

Q. By Mr. Buchanan. How long was Judge Peck occupied in delivering
his Opinion?

A. Two hours, or more.

Q. Did he not repeatedly use the words " false, slanderous, malicious, ca-
lumnious," &c. ? •

A. Frequently; at least I am confident he used some of those words several
times.

Q. Was not his manner, on this occasion, more violent than you had ever
before seen it, on the bench?

A. He exhibited more warmth and energy than I had ever before Avitnessed
in him, when on the bench. I think, however, that I had never heard him de-
liver an opinion from the bench but twice before.

Q. Was not the Judge much excited?

A. He exhibited, as I said, much warmth and energy, and much decision.
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Q. Have you been intimately acquainted with the Judge ?

A. I have, for several years.

Q. What is your profession?

A. I am in the mercantile business, at this time.

Q. Do you say that, when the rule was made against Mr. Lawless, Mr.
Lawless himself took part in the argument ?

A. Such is my impression, though I cannot be positive. I recollect his speak-

ing, either then, or in the argument on the rule against Foreman.
Q. When Mr. Lawless was engaged in the case against Foreman, was he

not frequently interrupted by the Judge?
A. When Mr. Lawless was comparing the article and the Opinion, to show

that there was no misrepresentation, he was interrupted several times.

Q. Did you not, on that occasion, hear the Judge frequently say to Mr.
Lawless, " It is false " ?

A. I do not recollect whether it was then that he used the term " false," or

when he was delivering his Opinion. Perhaps it was on both occasions: I do
not remember.

Q. Brj Mr. Spencer. Are you confident that Mr. Lawless spoke in the ar-

gument on the rule against him?
A. I cannot be confident; but I should have said so, without doubt, previous

to what I have heard on this trial. I remember that he spoke on one of the rules,

if not on both: such, at least, is my impression.

Q. By Mr. Storrs. Did he speak before, or after, Mr. Magenis?
A. My impression was that he spoke after Mr. Magenis.

Q. And after Mr. Geyer ?—A. No ; I think before Mr. Geyer.

Q. What particular point did Mr. Lawless state, in his argument?
A. He argued, either then, or in the rule against Foreman, the general point

that the representation in the article was true.

Q. Did Mr. Magenis speak in Foreman's case?
A. He might; but my impression is, that he did not.

Q. Is that your opinion, on your best recollection?

A. I cannot recollect the exact order in which they spoke. I know that those
gentlemen I have mentioned did speak, on one rule, or the other, or on both.

George H. C. Melody, called and sworn.

Q. Were you present during the proceedings against Mr. Foreman and Mr.
Lawless?

A. I am under the impression that it was on the first day of these proceed-
ings that I was passing by the baptist church, and heard Mr. Lawless speak-
ing. There had not been any court held there, and I stepped into the church

;

when the first person I met was Col. Foreman. I asked him what * * *

[Managers. Pass over that conversation.]

Mr. Lawless was speaking. I remained in the court house fifteen or twenty
minutes. While I was there, Judge Peck set Mr. Lawless down. I was behind
Mr. Lawless, as he sat down, and heard him mutter out some remarks'about the

blindness of the Judge's mind ; observing that the avenues to his mind were as

blind as his eye-sight, or something ofthat purport. I remained in the court room
till he got up again, and began to speak. I was at the court the next day, per-

haps ; but whether I was in the court room, or not, I do not recollect. I was
on the steps, and at the door. The court house was crowded. I was present

in court when the Judge told Mr. Lawless that he had an opportunity of purg-
ing himself from the contempt.

Q. After these proceedings were over, were you present during a conversa-
tion with Mr. Lawless? or did you hear him make any remark on Judge Peck,
or on the course of proceeding? if you did, relate the circumstances.

A. A few days after Mr. Lawless had iJeen imprisoned, Mr. West and my-
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self went into a porter-cellar. Col. Lawless and Mr. Magenis were there.

When we went in, they were talking about a trial of Col. Chouteau. Mr. West
and I had not been long there, before Mr. Lawless spoke of the trial between
himself and Judge Peck, and he remarked that every person ought to feel as
if it was his own case. He talked for some minutes, and wound up by saying
that " he did not care about it ;

" " that he had Peck then where he wanted
him."

Q. What further did he say?
A. There was not anything more said about the trial.

Cross-examined by Mr. Buchanan.

Q. How near were you to Mr. Lawless when the court set him down?
A. Within four feet

;
—within three, or four feet, perhaps. 1 was immediately

behind him.

Q. To whom did he make the remarks you mentioned?
A. He appeared to be talking to himself.

Q. How loudly were the words spoken?

—

A. In a low tone.

Q. You say he " muttered out " those words. What do you mean by that

expression ?

A. I meant that he was talking in a low tone of voice.

Q. Was it possible for the court to hear the words, at the distance at which
the Judge sat?

A. I should think not.

Q. Who sat beside Mr. Lawless at the time?
A. I do not now recollect.

Q. Did the court set him down more than once?

—

A. Not that I saw.

Q. What did the court say to him? Did the Judge order him to sit down?
A. The court pointed out one article in the paragraph, and observed " that is

false," and some other remarks passed.

Q. Did the court order Mr. Lawless to sit down ? or did he sit down of his

own accord?
A. Of his own accord my inference is.

Q. What other remarks did the court make?
A. I do not recollect now.
Q. Was this in the baptist church?

—

A. Yes.

Q. How long did Mr. Lawless continue to sit and the Judge to speak, before
Mr. Lawless rose again ?

A. I do not know ;—three minutes, perhaps : probably two or three minutes.

Q. And now, as regards the conversation in the porter-cellar. You told us
that Mr. Lawless said that every one should make the case his own ; that then he
made some other remarks, and that he concluded by saying he had Peck where
he wanted him ;—what were those intermediate remarks?

A. I do not recollect, particularly. I think he went on to speak of the liber-

ty of the press, and the liberty of speech.

Q. To whom did he address these remarks?
A. To Mr. Magenis ; but he appeared to be addressing me and Mr. West :

—that was our opinion of it.

Q. By Mr. Wickliffe. How long were you in the court house at any one
time?

A. About twenty minutes, in the baptist church.

Q. Do you recollect telling any one, since you were now in Washington,

that you knew little or nothing about the matter, and that you had no recollec-

tion of what took place in the court house?

A. Yes: that is, I said I could not tell a connected story. I was not in the

court house every day.

Q. Did you not tell me, that you knew nothing about the matter, and did not

know why you had been sent for?
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A. I did not. I said that all I knew could be proved by others, and that I

did not know much about it.

Q. By Mr. Storrs. You say, I think, that Mr. Lawless made use of this re-

mark, " I do n't care anything about it, for I have got Peck where I want him? "

A. Yes ; that was about the amount of it.

Q. What time of the year was this?

A. In the spring of the year.

Q. How early in the spring ?

A. I think in the month of April.

Q. April of the next year? or the same month in which this took place?

A. A few days after the commitment of Mr. Lawless.

Q. By Mr. Wickliffe. You were subpoenaed by the United States,—were
you not ?

A. I was.

Q. Repeat the conversation you had with Mr. Lawless when he applied to

you to ascertain what you knew about it.

A. I met Mr. Lawless, about the middle of October last, in St. Louis. He
met me at the corner of a street, and said he had been hunting me, all over
town. He then asked me whether I had not been in the habit of being at Judge
Peck's house ? I told him that I had. He then asked me if I had ever heard
Judge Peck speak disrespectfully of him, at his house? I told him in reply

that 1 would not volunteer my testimony. He asked me if it would be inconve-

nient for me to go on to Washington ? I told him that it would be. There were
some other remarks passed between us, when he observed that he wanted re-

spectable persons as his witnesses. 1 then turned round and left him.

Q. Did not Mr. Lawless inform you that Col. Strother told him that you would
be an important witness for the United States?

A. He did not.

Q. Did he not ask you whether you knew anything material, and request, if

you did not, that you would inform him of it?

A. He did not.

Q. Do you not recollect that you told him that you knew of something mate-
rial for the United States?

A. No.
Q. By Mr. Storrs. You told him it would be inconvenient for you to come?
A. Yes.
Q. Why did you not tell him that you knew nothing material ?

A. Because I considered his question impertinent, and I was somewhat in a
passion.

Q. Was the cause of your being in a passion this,—that you thought the

question impertinent, when Mr. Lawless asked you whether you had heard
anything disrespectful of him ?

A. Yes ; I did consider it an impertinent question.

Q. And was that the reason that you submitted to the inconvenience ofcoming
to Washington?
A. Yes ; I considered it as impertinent.

Q. By Mr. Buchanan. Did you bring any company with you from Missouri?
Was not your lady along with you ?

A. Yes—a part of the way.

Q. How far ?

—

A. She is now in Virginia.

Q. To what part of Virginia did she accompany you ?

—

A. To Shenandoah.
Q. By Mr. Storrs. Have you not been subpoenaed on both sides ?

—

A. Yes.
[JVfr. Meredith. We have subpoenaed him since you dismissed him.]

Q. By Mr. Storrs. Were not you and your lady about to visit Virginia this

winter, whether you were subpoenaed or not ?

A. We were.

Q. By Mr. Meredith. I am requested to ask you whether, from the time
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these proceedings were had, until you were discharged by the managers, you
have had any conversation whatever with Judge Peck ?

A. I have not.

Q, By Mr. Buchanan. Did you ever tell one of the managers what you knew
in relation to this ?

A. Mr. Wicklilfe asked me up to his house, to have an interview with him.

I called at his lodgings, but he was not in. On the morning after, I met him at

the house where I put up. Then he asked me what I knew.

Q. By Mr. Slorrs. What did you tell him ?

A. I told him that I did not know much about it.

Q. Did you mention to him any of the particulars you have now related ?

A. I did not. I could not tell him any connected story.

Q. You did not tell him any particulars, then ?

—

A. No.
Q. Did he not tell you, then, that you might be discharged ?

—

A. No.
Q. By Mr. Meredith. Have you been particularly intimate with Judge Peck?
A. I have not.

Q. Have you been often at his house ?

—

A. I have been at his house.

Q. Was your acquaintance with him, or with some member of his family ?

A. I was acquainted with a brother of his.

William C. Carr called again.

Q. By Mr. Meredith. Were you not appointed as agent of the United States

in 1825, to appear before the Board of Commissioners for the trial of land claims?

A. I was.

Q. What was the number of the land claimants, or what is their number now ?

—are they a numerous body?
A. I believe they are very numerous ;—but I cannot pretend to tell their

number ; and it would be a wild guess in me to attempt it : there are many
claims not decided.

Q. What is the character of the claimants, generally?

A. They comprise persons of all descriptions. Some of them are very
wealthy, and very respectable. I suppose there may be some of an opposite

character.

Q. Do you know the effect of the decision of Soulard's case, or the claimants

generally ?

[This question was objected to ; but the objection was afterwards waived.]

A. I am unable to say. I have not had much communication with the land

claimants since the decision:—shortly after, I was appointed a Judge of the

Circuit Court, since which I have had but little intercourse with them. It is

not in my power to state what their impressions were.

[Mr. Buchanan. We do not wish you to state your impressions.]

Q. Do you know, from general reputation, what was the effect of that de-

cision on the claimants ?

[This question was objected to by the managers, and after some conversation

the counsel for the defence concluded not to press it.]

Q. Are you well acquainted with Mr. Lawless ?

A. I have known him ever since he came to Missouri.

Q. What is his general reputation, as regards his deportment towards courts?

[Mr. Buchanan. We do not consider this to be evidence ; but we are very

willing the inquiry should be fully gone into.]

A. Does the question apply to his talents ? or to what ?

Q. Is his demeanor towards courts respectful, or disrespectful ?—what is it ?

A. It is a matter of great delicacy for the judge of a court before which Mr.
Lawless is a practitioner to answer such a question.

Q. What is his general reputation on this subject ?

A. I take a distinction between what is his general reputation, and what is

his general deportment. Replying to the question in the first of these senses,

I answer, that I have heard more objections to him on that subject than to any
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other gentleman of the bar in Missouri, arising, however, more from the pe-
culiar organization of his mind, I presume, than from anything else. He is never
satisfied with a decision, if it goes against him ; but is very apt to murmur, and
to speak harshly of the court making such decisions.

Q. What terms is he reputed to use on such occasions ?

A. I do not know that I can designate particularly. Expressions have been
mentioned to me, as uttered by Mr. Lawless, which I consider highly deroga-
tory from that respect which should always characterize the deportment of gen-
tlemen who are members of the bar, toward the court. The expressions to which
I allude were such as these,—calling the members of the court " asses ; " speak-
ing of them as " very stupid men, who could not understand either what was
said to them, or what they read."

Q. What has been his deportment in your own court ?

A. I must say that it has sometimes been not so respectful as I could wish.
So much has this been the case, that I have been compelled to admonish Mr.
Lawless, that if he did not desist from the repetition of such conduct, I should
be constrained to punish him. I think, however, that of late it has been less

his habit than formerly.

Q. Within what space of time has this change been observable ?

A. During the last eighteen months, or two years, he seems to have become
more sensible that he should submit to the decision of the coui't, whether he
considered it as proper or improper : because, as I have frequently stated to

him, if my decisions were wrong, he had an obvious mode of redress, by appeal-
ing to a higher court.

Q. By Mr. Storrs. You say he had an obvious mode of redress ?

A. Yes ;—either by an appeal or writ of error, to the court above, where
any error that I might commit, would be corrected.

Q. Was there not a case in your court where a man was flogged, and the

sentence was afterwards reversed by the court above ?

A. There was such a case.

Q. Did not the case produce great excitement ?

A. There was such a case. A negro man was sentenced to be flogged, and
the sentence was afterwards reversed.

Q. Did he not ask to have the sentence suspended?
A. I cannot say:—I think it is probable: it is more than probable that he did.

Q. Are you not sure of it ?

A. I am not. I have said that I think it quite probable that such a request

was made, but I do not remember that it was.

Q. And you executed the sentence, after an appeal had been taken.

A. Yes; the sentence was executed.

Q. Has not Mr. Lawless found a great deal of fault with your sentences?
A. He has found a good deal of fault.

Q. This was a negro man, was it ?

A. Yes. But it would have been precisely the same if he had been a white

man: no distinction is made in carrying the laws of the country into effect, be-

tween a white man and a black one.

Q. Was he in custody ?

A. I cannot certainly say whether he was in custody, or on bail. It seems
to me that his master was bail for him.

Q. By Mr. Wickliffe. Has not Mr. Lawless reversed a great many of your
decisions ?

A. If he has, the record will show;—some have been reversed.

Q. By Mr. Buchanan. Has he ever taken a writ of error from your decision

in any case in which the decision has not been reversed?
A. Yes, a good many. There may, however, have been more reversed than

confirmed. I cannot say, with any certainty.

Q. By Mr. Storrs. But what is your judgment about it?

33
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A. I have no opinion upon it;—none on earth;—not the slightest.

Q. How, then, could you say, that more of your decisions had been con-

firmed, than reversed?

A. I never said that: I said nothing like it.

Q. Was not this decision of yours reversed without argument?
A. I cannot say. I am not counsel in the Supreme Court. It might be that

the court decided after Mr. Lawless had argued the question on one side. I

cannot tell what was done in the Supreme Court.

Q. Have you not heard to the contrary?

—

A. I have not.

Q. Was not Mr. Lawless stopped by the court, and told that he need go no
further?

A. I cannot say. The case made very little impression on me; though I

perceive that it has made a great impression here.

Q. Did not the case come back to you?

—

A. I do not recollect.

Q. Was not the man acquitted ?

A. I do not remember: as I have already said, the matter made very little

impression upon me.

Q. Did you not say that if the sentence was reversed, they could not get the

lashes off?

A. I do not remember:—it is possible I may have said so. I can't say whe-
ther I did, or not.

Q. Was the appeal taken before the man was flogged? or after?

A. I suppose it was taken before. If there was an appeal, I suppose it was
taken immediately after the sentence. I have but a very vague impression of

what took place, and I cannot detail the records of the court.

Q. By Mr. Buchanan. The execution of your sentence would not form a

part of the record, would it ?

A. It would not.

Q. Had you not a conversation with Mr. Lawless the day after Judge Peck
imprisoned him?
A. I do not remember:—I may have had:— it is very possible I had.

Q. Do you not believe that you had?
A. I have no belief on the subject. I cannot say yea or nay.

Q. Did you not tell him that you protested against the proceedings of Judge
Peck, as illegal, unjust, and arbitrary?

A. I do not recollect saying so; but it may have been.

Q. Had you not this conversation with him sitting on horseback, opposite his

house, the day after the trial?

A. I do not know; I cannot now even recollect whether I was in town or not
that day.

Q. Have you taxed your recollections respecting it?

A. I have, and cannot recollect anything on the subject.

Q. Can you say that you had not such a conversation?
A. I cannot. It is probable that I may have had a conversation of the kind,

for the matter was represented to me very variously, and in very strong colors,

and some persons condemned the conduct of the Judge very decidedly.

Q. Were you not present, yourself, in the court house at the time, and would
you take the representations of others about a matter that you saw yourself?
A. I was present in the court house, but only at the conclusion of the affair

;

I did not know the facts; I had not heard the argument; I had not read the
Opinion; or seen the article signed "A Citizen."

Q. By Mr. Buchanan. Why had you the negro flogged? and why did you
not suspend the execution?

A. The punishment was inflicted in pursuance of the laws of the country I

do not know that the law fixes any particular time in which the sentence is to

be executed. The usual mode in Missouri is to have the sheriff sworn to exe-
cute the sentence of the court without favor or partiality.
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Q. But had you not power to suspend the execution?

—

A. Possibly so.

Q. Do you not know that you had?
A. It is possible I had. I believe so. The man might possibly have been

out on bail; but it is not usual to postpone the sentence longer than four days,

unless asked for.

Q. Was not the writ of error taken immediately?

A. I suppose it was; I believe it was. Writs of error usually are.

Q. Has not a writ of error, by the law of Missouri, the effect of a supersedeas?

A. Not unless that effect is given it by the Supreme Court, or one of the

Judges of that Court.

Q. Cannot the court below fix a day for the execution, so as to allow the writ

of error to have that effect?

A. It may be so in some cases. I am not certain that I can state the law

on that subject.

Q. How long have you been upon the bench ?

A. For some three or four years.

Q. How long were you a practising lawyer?

A. I had been many years out of practice, when I went on the bench.

Q. By Mr. Wicklife. Was this one of the cases in which you considered the

conduct of Mr. Lawless objectionable ?

A. I believe not.

Q. Can you state the cases where any disrespectful conduct has occurred?

A. I cannot refer to particular cases. The individual cases are not so re-

markable, as the general fact.

Q. Have you any idea of the number of claimants under the New Madrid
certificates?

A. Not the least in the world.

Q. By Mr. Spencer. Do you mean to be understood that the conduct of Mr.
Lawless is rude and disrespectful?

A. His manner is offensive.

Q. How?
A. He continues arguing the case after the court has decided it. He will

get up, and ask the court whether it is possible that the court can think of estab-

lishing such an absurdity as that ? It is possible that much of this is the effect

of his temperament.
Q. Is he not obedient? Does he not sit down when he is ordered?

A. He has been obliged to be more obedient of late.

Q. Has he ever refused to sit down when ordered by the court ?

A. Yes, he has. I once had to order him twice, before he would take his

seat. He then said that he did not wish to be punished by the court, and that

he had no intention of committing a contempt.

Q. Is he not a gentlemanly man ?

A. He is, in general, very gentlemanly in his private deportment. No man
is more so in private life, as far as I know.

Q. It does not then appear to be his intention to commit a contempt, but

rather to be the effect of his peculiar temperament?
A. I should wish to believe so; but his conduct is sometimes very reprehen-

sible ; and you need not be told that the public cannot always make allowance

in these cases.

[Mr. Buchanan. We have not yet come to the matter of public opinion, nor

do we wish any testimony on that subject.]

Q. By Mr. Slorrs. What was the offence of the negro who was flogged?

A. I think it was larceny.

Q. Was he convicted by a jury?

—

A. Yes.
Q. What was the point of error on which the cause was appealed?
A. I think it was the admission of some part of the evidence.

Q. What? was it a confession obtained "nder the lash?
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A. The confession was made, I believe, under the lash ; but after hearing all

the evidence, I was well satisfied that the declarations of the negro were not

made with any view of getting rid of the punishment: I hope I know, that that

would be improper.

Q. But the confessions were made under the lash?

A. At the time the confession was made, I believe they were not flogging the

negro. I think he had been whipped previously.

Q. But his confessions were not the effect of the lash?

A. That was my opinion.

Q. He had been whipped to make him confess where the money was?

A. I suppose so.

Q. And they were going to whip him again ?

A. I believe they were.

Q. Did not Mr. Lawless express himself very freely on that occasion?

A. I do n't remember that he did.

Q. Did he not say that it was a cruel proceeding?

A. I do not recollect. Perhaps he did.

Q. Did he read any law to show that confessions taken under the lash were

not evidence?

A. I have no doubt that he did read law.

Q. Was any law read by the court, to prove the contrary ?

A. I cannot say ; but think none was read by the court to that effect.

Josiah Spalding called and sworn.

Q. What is the general reputation of Mr. Lawless, as to his deportment be-

fore courts?

A. I have heard what may be called his general reputation ; but it is confined

chiefly to members of the bar, to judges, and to the clerks of court. He is a

man of warm temperament. During the earlier part of his practice at the bar

he was more unruly than in latter times. The report circulated, within the

limits I have already stated, is, that he is very restive, that he does not willing-

ly submit to the decisions of court, that he is apt to use harsh expressions in

relation to them, and to enter into controversy with the judges in relation to

his cases.

Q. What are the remarks he is in the habit of making ?

A. Am I asked what remarks I have heard him make ?

Q. Yes, or what is his general reputation?

[Mr. Buchanan. We object to that question. The witness is a professional

man, and we are willing that he should give his own opinion of Mr. Lawless'

deportment, so far as it rests on his own observation.]

A. He is in the habit of making rather harsh expressions respecting the court,

when under the excitement produced by a decision against him. I have heard

him use such expressions as were mentioned by Judge Carr, and I have heard

him call the three Judges of the Supreme Court " three judicial monsters."

Q. By Mr. McDuffie. Did he say this to the court ?

A. No. He said it to me in my office. I remember the expression, because

it diverted me much at the time, but I never heard him use such language in court.

His demeanor in court is such as arises mainly from his peculiar temper. He
shows great warmth, insists on talking, and re-arguing a case after it has been
decided. He seems to wish to crowd on the court, and will interrupt the court,

perhaps, while giving its decisions.

Q. By Mr. Meredith. What is the number of the land claimants in Mis-
souri?

A. I do not know the number: I have had very little connexion with the land

causes.

Q. How long have you been in Missouri ?

A. Ten years.
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Q. Are there not many influential and respectable men among the land

claimants ?

A. Some of them are among the most so in the State.

Q. Are there many ignorant and unlearned men among them?

A. There are some such. I recollect an instance or two.

Q. You have said that the general reputation of Mr. Lawless with regard

to his deportment toward courts is disrespectful. What are the terms in which

he speaks of them?
[Mr. Buchanan. In court, not out of court. We shall object to testimony as to

his expressions concerning judges when out of court. We wish the question

reduced to writing. This was accordingly done, in the words following :]

Q. What are the terms in which Mr. Lawless, according to general reputa-

tion, is in the habit of speaking of courts, both in their presence, and out of

court?

[Mr. Buchanan. There is one part of this question to which we object,

more for the sake of saving time than on any other ground. Our objection is

chiefly intended to prevent the examination of others upon this subject ; because
the witness now under examination has already, in fact, answered the question.

He has referred to conversations which took place between Mr. Lawless and
his companions at the bar, whilst he was smarting under the decisions of the

court ; and has told you that Mr. Lawless on one occasion called the Judges of

the Supreme Court of Missouri "judicial monsters." The managers, so far

from being unwilling, are, on the contrary, desirous and anxious, to go into a
full examination of the deportment of Mr. Lawless before the courts in Missou-
ri ; and have no objection to indulging the examination upon that subject to any
and to every extent ; not because it has any relation to the guilt or innocence
of the accused, but because it may have an important bearing on the character

and reputation of Mr. Lawless. We were perfectly willing that Mr. Spalding,

a lawyer of ten years standing, should fully declare his opinion of the demeanor
of Mr. Lawless towards courts. He has done so:—but the question is now
passed one step farther:—it is asked what, according to general reputation, are

the terms used by Mr. Lawless in speaking of judges when out of court? Do
counsel suppose that this court will admit in evidence all his conversations with

respect to the character and conduct of all the judges in Missouri? We know
how lawyers are sometimes in the habit of talking about judges among them-
selves, and the question now to be decided is, whether all such tittle-tattle,

such loose conversation, is to be detailed before this court? We trust that the

Senate will never permit what this gentleman has said in porter-cellars, and
lawyers' offices, in moments of unreserved and unguarded conversation, to be
given in evidence. We object to it.

Mr. Meredith. I should not have asked the question, but for what I under-
stood to be the consent of the managers. Conversations which took place out

of court in moments of excitement I should have deemed inadmissible, had we
not received carte blanche as I supposed from the managers. But we regard
the question of general reputation, as perfectly competent and proper. There
are two questions before the court. The first is, whether Judge Peck possessed
the power which he exercised ?—whether he had a right to punish for a con-
tempt? If this shall be decided in the affirmative, another question arises:

—

Was the punishment proportioned to the offence? or was it so severe as to justify

the inference of malice? Is it not then competent to show what considerations

governed the respondent in inflicting the punishment? Is not this evidence

which must have influenced his judgment ? Was it not proper for him to inquire

into the general deportment of the individual he was about to punish towards
courts of justice? whether it was respectful or otherwise? whether this was
his first offence of this description? If it was, might not a punishment which
would otherwise have been considered proper, be justly pronounced arbitrary

and oppressive ? Are there no extrinsic circumstances which a judge may
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and ought to take into consideration, where his power of punishment is discre-

tionary? Is not the previous conduct of an offender a common inquiry in courts

of criminal judicature? and does not the extent of punishment very often de-

pend on such inquiry ? Might not Judge Peck very properly have asked, " Is

this his first offence? Has Mr. Lawless heretofore been uniformly respectful

to courts? Is this a mere act of inadvertence, or produced by sudden excite-

ment? or is he known to be in the habit of speaking of courts, of judges and of

their decisions in the most contemptuous manner " ? The question, as I have

observed, is, whether the punishment was in proportion to the offence? admit-

ting the Judge to possess the power to punish. To ascertain this, we consider

the evidence as competent and proper.

Mr. McDuffie. There is a single point, on this subject, which, I think, must

be perfectly conclusive. The gentleman seems to suppose that if a part of the

question has been admitted, the whole has been ; whereas the converse is true.

The admission of a part excludes the residue. The question now proposed by
the respondent's counsel has for its object to establish particular facts, by a gen-

eral reputation. General reputation is one thing, and facts are another. The rule

is, that general reputation must be proved by general rumor. You may not even

prove it by facts : but was such a thing ever heard of as an attempt to prove par-

ticular facts by general reputation? We are called upon by gentlemen to permit

them to establish, first, the general reputation of Mr. Lawless, as to his mode
of speaking to judges in their presence, and then his mode ofspeaking of them
out of court; and we are called to establish the terms that he uses by general

rumor. This we consider utterly objectionable.

Mr. Storrs. The objection which has just been urged by my colleague,

is, I think, quite conclusive. We have already consented that the question

should be put as to Mr. Lawless' reputation, concerning his conduct when in

court; even this is admissible only because it is consented to ; but, we object

to the other branch of the inquiry, because to do so, is the only means of put-

ting any limit to this inquiry. Under our admission of a part, the counsel now
seeks to draw us into an admission of the whole.

But there are other objections to such a question. Is it to be maintained that,

without open inquiry, without giving any notice to the opposite party, and mere-

ly on secret inquiries of the judge, a man is to be punished, or the degree of

his punishment to be regulated? If it can be shown to the court that the indi-

vidual has been guilty before, it is a valid reason for increasing his punishment;

but that must be shown. If it is proved that a man has had thievish habits pre-

vious to the present theft, his punishment may be increased ;
but now we hear,

that without any opportunity being afforded to the party to meet and to rebut

the proof of previous delinquency, the judge is to be permitted to set on foot a

secret inquisition, and that, too, in the case of an attachment, of all other cases,

where the proceeding is summary. The judge, to be sure, has a discretionary

power ; but this is not to be his mere arbitrary caprice. It is a judicial discre-

tion. It is not his mere fiat that is to measure the punishment. The punish-

ment must be in proportion to the atrocity of the offence, as that atrocity is shown

to the judge. Is a judge to take that opportunity to avenge himself for secret

expressions which have passed in the freedom of private intercourse ?—and is that

one of the grounds under which the respondent seeks to shelter himself? I was

surprised that, his counsel should take for him a ground like this. He presents

the respondent before this court in an attitude like this, that he may call into

view any conversations of his victim that he has ever heard of, and take them

into the measure of punishment, though the very conversations themselves, if

confessed, or proved in open court, would not be punishable. If Mr. Lawless

did say that the judges were stupid men, and could not understand what they

read, the words are not punishable if uttered out of court. A man may attack the

capacity of any and of every judge. Yet now it is pretended that such expres-

sions may have been looked to in measuring out the punishment of Mr. Law-
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less, though they would not, themselves, have been punishable if proved. Any
man is at liberty to say of any court that it is " a stupid court," and that its deci-

sions are "monstrous." Admitting that Mr. Lawless did use disrespectful ex-

pressions, shall we be permitted to show that he spoke the truth? Why not?

Are we not to have the license in this case which we had in the case of Judge
Carr? and if he did say that the judges were "judicial monsters," is he not to

be allowed to prove it, if he can? and if it has been a decision of which all pro-

fessional men not only may, but ought to speak, are they not the sentinels whose
official duty it is to protect the rights of all the community? I was reluctant to

go into this inquiry before : but if it is now insisted that they may prove the

terms he used, we shall insist on proving that he was justified in using them.
It must not be gratuitously assumed that he was unjustifiable. It may as well

be assumed that he used epithets which embodied the feelings of every man in

the community. We are willing to go into the inquiry. We shall be able to

show that in a dozen cases the decisions of these courts have been reversed
without argument. We know that they were the decisions of men high in sta-

tion. It was their infirmity. We do not complain cf them. We have admit-

ted that Mr. Lawless has, sometimes, exhibited a want of due respect in his de-

portment in court, and that fact might be an item in making up an opinion on
the intention of the Judge ; but they may not go out of court to show this; and,

above all, not to show facts by general rumor.
The question was now put by the President of the Court on admitting the

question, viz. " What are the terms in which Mr. Lawless, according to gene-
ral reputation, is in the habit of speaking of courts both in their presence and
out of courts,"—and decided in the negative, by yeas and nays, as follows:

Yeas,—Messrs. Noble, Ruggles, Smith of S. C—3.

Nays,—Messrs. Barnard, Barton, Bell, Brown, Burnett, Chambers, Chase,
Clayton, Dickerson, Dudley, Ellis, Foot, Forsyth, Frelinghuysen, Grundy,
Hayne, Hendricks, Iredell, Johnston, Kane, King, Knight, Livingston, Mc-
Kinley, Marks, Naudain, Robbins, Sanford, Seymour, Silsbee, Smith Md.,
Sprague, Tazewell, Troup, Tyler, Webster, White, Willey, Woodbury.—39.

So the question was overruled.

Q. Is it the general reputation of Mr. Lawless, as to his deportment toward
courts, that he is generally respectful, or otherwise?

[Mr. Buchanan. In court.

Mr. Meredith. Yes,—in court.]

A. I might say that his general reputation is such as I have before stated,

viz. that he is apt to be disrespectful to them. The epithet disrespectful, how-
ever, I should not choose myself, by which to designate his character, but rath-

er call it troublesome and turbulent. This would be my conclusion from conver-
sations with members of the bar. I have frequently conversed with them on
the subject, and what I heard produced that impression upon my mind.

Q. Is it his general reputation that he is disrespectful toward courts and
judges, when not in court?

[Mr. Buchanan. That is the very question which has just been rejected.

Mr. Meredith. No: it is not the same question ; but if it is objected to, we
waive it.]

Cross-examined.

Q. By Mr. Buchanan. What, in your opinion, (and as a lawyer, you have
had an opportunity to judge,) has been the conduct of Mr. Lawless, when in

court, towards Judge Peck, or towards any other judge, from the beginning of
the year 1823, to the present time? First, toward Judge Peck.

JL. I cannot say that I have observed any disrespectful behavior on his part,

toward Judge Peck, within that time, or at any time. I was not present during
this affair.

Q. Now please to state your own opinion, from your own personal observa-
tion, of his deportment in other courts than Judge Peck's.
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A. It has been somewhat of the character I before stated, but rather less so
than formerly. I have seen some instances where he would maintain a contro-

versy with the court, until the court would become a little excited, and would
tell him to stop. 1 have seen him very ardent and impetuous, so that he would
not listen to what the court would say; and have known him to be very trouble-

some in that way.

Q. Before what court?

—

A. In the Circuit Court.

Q. Is that Judge Carr's Court?
A. Yes. I have seen him conduct somewhat in the same manner in the Su-

preme Court.

Q. Do you recollect any instances?

A. I do not recollect any instance, in the Supreme Court, when he has been
particularly boisterous and troublesome. They argue, there, none but questions

of law, and there is not the same opportunity.

Q. Then it has been confined to Judge Carr's Court?
A. Chiefly in that court ; both since Judge Carr presided, and in the time of

his predecessors, Judge Stewart, and Judge Tucker
Q. Is not his manner, except when excited, very respectful towards the

court ?

A. Very much so, until he becomes earnest in a cause.

Q. By Mr. Spencer. He then becomes impatient of contradiction, or inter-

ruption ?

' A. Yes, very much so. This is his character, both at the bar and in private

life.

Q. By Mr. Buchanan. You say that his general manner is respectful, except

when excited by his cause : have you often seen him thus excited, since 1823?

A. I have, a number of times.

Q. Never, you say, before Judge Peck?
A. I have not observed anything of that kind in him before Judge Peck.

Q. By Mr. Storrs. He is a man, you say, of warm feelings and ardent tem-
perament ?

A. Particularly so.

Q. By Mr. Buchanan. Even when he is excited, is not his language to the

court perfectly respectful?

A. Sometimes it is not. He will sometimes make observations which seem
disrespectful. He will go on, and argue on the absurdity of a decision, after

it has been made by the court.

Q. Is he singular in that? or has not such conduct been frequent in Mis-
souri ?

A, It has been somewhat the case with others, but Mr. Lawless has been
more remarkable than any one. Formerly the bar of Missouri were pretty trou-

blesome to the court,—about six years back. But under the present Judge of

the Circuit Court, there has been very little of this generally.

Q. By Mr. Spencer. Were you present in that court on the trial of the case

of the negro, which has been referred to?

A. I was, during part of the time, in and about the court. I have heard much
said of it

.

Q. By Mr. Meredith. Was the society in which Judge Peck moved in Missou-

ri composed chiefly of land claimants? Were not his personal friends and ac-

quaintance among them?
A. I imagine that must have been the fact.

[Here the examination closed.]

Mr. Meredith. We offer now in evidence a copy taken from a record in Mis-

souri called the Livre Terrien, in order to show that no such practice has, does,

or can exist, as is referred to in the 1 5th specification of Mr. Lawless' article
;

which is in these words : " That the uniform practice of the sub-delegates or
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Lieutenant Governors of Upper Louisiana, from the first establishment of that

province to the 10th of March, 1804, is to be disregarded as a proof of law,
usage, or custom therein." We otfer it, to prove that from the year 1766, down
to 1191, not a single grant has been made for services: nor any one for more
than a league square : and to show that no such evidence could have been of-

fered to the court in Soulard's case, and of course, no such evidence was " dis-

regarded."
Mr. Buchanan. If the counsel had simply offered his book, we should have

made no objection to it. We are indeed anxious that the book shall be pro-
duced. The Judge puts his whole case, in deciding against Soulard, on the
point, that the sub-delegates in Upper Louisiana had no power to make conces-
sions of land ; and this book will show that they were in the constant practice

of making such concessions.

Mr. Meredith. If the honorable manager makes out that proposition, I agree
to give up the cause. I aver that the whole doctrine of the Judge's Opinion is

directly the reverse, and that he admits throughout, that the Lieutenant Gover-
nors were authorised to grant concessions.

Wilson Primm called and sworn.

[A paper being handed to the witness,]

Q. Is this, or is it not, a list of all the grants for tracts of land of over three

hundred arpents, contained in the Livre Terrien ? Has it been examined by
you ? and was it copied from the original book ?

[_Mr. Buchanan. Are not all the concessions there ?

Mr. Meredith. Only those over three hundred arpents.

Mr. B. Have you no copy of the whole book?
Mr. M. No.
Mr. B. Have you not the book itself ?

Mr. M. No ; the book is a record, and is in a public office in Missouri.
[The paper having been examined by the managers, was objected to.]

Mr. Meredith. This paper is a list of all concessions over three hundred ar-

pents, down to the year 1796. I hold it to be admissible. What is the rule?

that it is competent to produce an examined copy of a record in evidence : and
that it is sufficient to produce that part of it which is relevant to the matter in

question. (Here Mr. M. read from Starkie.) What is the matter in question

here ? it is to show that during a certain period not a single grant was made for

more land than a league square. What concessions were made for quantities

under 300 arpents cannot be material. This is a list of all grants which exceed-
ed that amount.
Mr. Buchanan. It is admitted that this is not a copy of the record. We

are willing to admit that the Livre Terrien is a record ; but this is not a copy
from it.]

Q. By Mr. Meredith. How was this copy taken by you ?

A. It was compared by me with the grants recorded in the Livre Terrien.

This book contains the concessions made by the Lieutenant Governors of Up-
per Louisiana. The list I have in my hand does not give the form of the con-
cessions : it is an abstract from those above 300 arpents, giving their date, the

number of arpents, the person to whom the land was granted, and the Lieu-
tenant Governor by whom it was granted. In some cases the date of the con-
cession is omitted in the record.

Q. By Mr. Buchanan. Does the book consist only of lists like this? or does
it contain the concessions themselves?

A. It contains the concessions.
[Mr. Buchanan. We find that this is a copy of nothing. It is a copy, neither

of the entire record, nor of a part of the record. It is a mere list, compiled
from the book by somebody. We hoped that the book itselfwould be produced.

34



266 TRIAL OF JUDGE PECK.

We were anxious that it should be, for several reasons. We were most anxious,

because it would show whether the concessions, on the face of them, had been

made, subject to the regulations of O'Reilly, Gayoso, or Morales. We expected

a copy of the book,—and instead of that, we have an abstract—a list—which

merely states the names of the grantees who obtained concessions for more than

three hundred arpents, the dates of their concessions, and the number of arpents

in each. Admitting the Livre Terricn to be a book of record, (which we are

not disposed to dispute) this paper cannot be received, as it is neither a copy

of the whole, nor of any part of it.]

Q. Have you examined the Livre Terrienl

A. I believe I have examined the whole of it.

Q. From beginning to end ?

A. From the beginning to the end, with attention.

Q. Of how many books does it consist ?

A. Of six :—five of them contain the records of concessions, and the sixth

a record of surveys.

Q. Did you examine the whole of each of these books ?

—

A. Yes, I did.

Q. Did you find, throughout the whole, one single grant made for services ?

A. I did not.

Q. Did you find any grant of a tract exceeding a league square ?

A. I do not recollect any. All the concessions over three hundred arpents,

are in this list.

[Mr. Wickliffe. Do the counsel mean to prove the contents of the book by

parol testimony?

Mr. Meredith. Not at all ; we only wish him to explain the nature of the list.]

Q. By Mr. Buchanan. Are not all the concessions in those five books, con-

cessions made by the Lieutenant Governors of Upper Louisiana ?

A. I will look at the memorandum which I made at the time I examined the

book.

Q. We do not ask you for the contents of your memorandum ; we wish you

to give a prompt answer,—as you did to the former question, put by the coun-

sel on the other side. You answered his question so promptly as not to allow the

managers time to object. Please to answer ours in the same manner.

A. I believe I have a right to refer to my memorandum ; but since this is

objected to, I answer without such reference that I think they were.

[Mr. Meredith. There is no need of any solicitude on that subject : the fact

is admitted :—we have never disputed it.]

Q. In the concessions recorded, does any reference appear, on the face of

them, to the regulations of O'Reilly, of Gayoso, or of Morales ?

A. Those names are not mentioned, that I recollect ; but all the grants are

made on the condition of cultivation and settlement within a year and a day,

except in the case of stock farms, where it is extended to three years.

Q. Are there any grants which refer to the regulations of O'Reilly, Gayoso,
and Morales by name ?

A. I do not recollect any.

Q. Do you mean to say that every grant in that book had reference to some
sort of cultivation ?

A. Yes ; under the circumstances that I mentioned.

[By the Court. Do the counsel for the respondent wish this paper to be re-

ceived in evidence ?

Mr. Meredith. We shall not press the document.

Mr. Buchanan now produced and delivered over to the opposite counsel a
written translation of the objections of Lieutenant Governor Delassus to the

regulations of Morales. ^
Mr. Wickliffe applied for the printing of a deposition of Maria P. Le Due as

having a bearing on the Opinion delivered by the District Court in the case of

Mackay Wherry.
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Mr. Meredith applied for a Sabjxxna duces tecum to obtain from the Commis-
sioner ofthe General Land Office, an abstract of complete titles under the Span-
government of lands and a part of the province of Louisiana from the year 1771
to the cession of Louisiana to the United States.]

The Court then adjourned to 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Tuesday, January 11.

The managers, accompanied by the House of Representatives, attended;
James H. Peck, the respondent, and his Counsel also attended.

Mr. Meredith. We offer the transcripts of certain concessions granted by
the Lieutenant Governor of Upper Louisiana for services rendered or to be ren-
dered; with a view to show that there were cases of that description pending in

the District Court at the time the decision was made in the case of Soulard.
Mr. Buchanan. Please to reduce your offer to writing, and we will then

take the opinion of the Senate upon it.

Mr. Meredith. We will waive it, for the present.

Judge Peck. We wish to offer to the court seventeen complete records of
cases pending before the court at the date of the publication of the " Citizen ":

in eight of which Mr. Lawless was solicitor. They have his signature attached
to them, and are partly in his hand writing. We offer them to show that at the
time of writing that article he was apprised of the pendency of cases similar to

that on which he affected to comment, and to show that there were many of
these cases which embraced all the points in that of Soulard. They are com-
plete records, and duly certified, according to the acts of Congress.

Mr. Buchanan. Read them to the court.

Judge Peck. We do not wish to detain the court by reading the whole of
them. We only wish them to be in evidence, in order that we may refer to

them, and read such parts as may be necessary.

Mr. Buchanan. For what purpose are they offered in evidence? I really

have not ingenuity enough to discover with what view they can have been pre-

sented.

Mr. Meredith. A single word will be sufficient to show that. One ground of
complaint against the publication of Mr. Lawless was, that it seemed designed
to affect the public mind with regard to cases then pending, and which were
similar in their circumstances to that of Soulard. This testimony is offered, to

show that there were many such.

Mr. Buchanan. Very well You have already proved there were many such
cases.

Mr. Meredith. Only by parol;—this is documentary proof.

Judge Peck. We have also copies of all the petitions that have ever been
filed before me, amounting to upwards of two hundred. We produce them, that

it may be seen whether the commentary of Mr. Lawless had reference to these,

or to the case of Soulard. We present them all; and the gentlemen can make
such use of them as they may think proper. I deem it necessary to show that

the counsel who practised before me were generally concerned in these land

causes; that the parties concerned in them were numerous, and powerful, and
exercised great influence in the State; that there were many counsel employ-
ed on the one side, while, on the other, there were none but the attorney for

the government, and that it was intended to array those numerous claimants

against the court, as well as to bring it into ridicule and contempt, and break
down its authority. We propose to adduce this proof to show the necessity and
the obligation under which the court felt itself bound, to resist and to punish

such an attempt. We offer them, in order to show this court that these two
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hundred cases were not pending at the time of the publication of the " Citizen,"

but that twentythree of them and no more were depending at St. Louis at that

date and sixteen at St. Genevieve, and that all except those thirtynine were

brought afterward, and almost immediately after the appearance of the article

signed "A Citizen." The witness, Mr. Lawless, tells this court, that a great

amount of costs have been incurred in vain: and that these costs amount to near

four thousand dollars. Even admitting that statement to be true, these papers

will show that the court is not chargeable for that result, because a large pro-

portion of the suitors brought their cases after the views of the court had been

fully given. These records as well as the testimony of Judge Wash will

prove that Mr. Lawless had not eighty cases depending as he has stated, but

only eight. We shall present a certified copy of the docket, in order to show

the number of them, and that the rest were filed after the decision, and the pub-

lication of the strictures.

Mr. Buchanan. Some remarks have fallen from the respondent which, as

one of the managers of this impeachment, I might consider it my duty to an-

swer: but I waive this right. The petitions to which the respondent has refer-

red, and all other documents in his possession, he is at liberty to produce, with-

out any opposition on our part. We shall admit, so far as we are concerned,

all the records which have been filed in his court.

Robert Wash called again, and examined by Mr. Meredith.

Q. Have you examined the docket of the District Court? and if you have,

can you state what was the number of cases upon it on the 8th of April, 1826?

A. I have examined the docket, exhibited to me by the clerk of the court,

and have compared it with this paper. In glancing into the causes, I extracted

some facts, which Judge Peck requested I would note. I did so, and have the

memorandum now in my hand.

Q. By Mr. Buchanan. Are these notes taken from the record?

A. No: from the petitions. In looking over the petitions filed during Sep-

tember term, 1824, I found that the first No. was written partly in the hand

of Mr. Strother, the conclusion by Mr. Lawless, and it was signed by Mr.

Lawless. The second is in the hand-writing of Mr. Strother, and signed by

Mr. Lawless. No. 3 and No. 4 are also signed by Mr. Lawless. Of the pe-

titions at March term, 1825, No. 1 is not on file, No. 2 is in the hand writing of

Mr. Benton, as is No. 3 also. Nos. 4, 5, 6, and 7, are in the hand writing of

Mr. Lawless. The remaining two, Nos. 8 and 9, in that of Mr. Hempstead.

Of the petitions of May term, 1825, there are more by Mr. Lawless. No. 1 is

by Mr. Benton; No. 2 by Mr. McGirk; the rest are by Mr. Cozens. Of those

at July term, 1825, No. 1 is by Mr. Lawless; No. 2 is in the writing of Mr.
Strother, but signed by Mr. Lawless; and Nos. 21, 23, 24, 31, 37, 38, 107, and

117, were drawn and endorsed by Mr. Lawless, but stand on the docket in the

name of Mr. Strother.

Q. By Judge Peck. This was after the 26th of April?—A. Yes.

Q. That is, after the publication?

—

A. These are up to July term, 1826.

Q. Are these all the cases which were filed by Mr. Lawless?

—

A. Yes.

Q. Are they in the same order as on the docket ?—Yes.

Q. By Mr. Buchanan. How many of these claims were on the Docket pre-

vious to the decision of Soulard's case?

A. I do not know, indeed.

Judge Peck. There were twentythree in St. Louis County, and sixteen in St.

Genevieve, brought previous to the publication:—all the rest were brought with-

in a little more than one month after the publication of the "Citizen."

Q. By Judge Peck. Can you certify this paper to be in the hand-writing of

Judge McGirk of the Supreme Court of Missouri?

A. Yes.
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Q. Bij Mr. Meredith. Will you state what is the general deportment of Mr.
Lawless in the courts in which he practised ?

A. It would be a difficult matter for me to describe his deportment with ac-

curacy. He is of a hasty, impetuous temper, and he displays it often when
cases are decided against him.

Q. Is his deportment respectful, or otherwise?

A. He is deemed troublesome in court, when cases go against him. He is

apt, on such occasions, to rise hastily,—I should say—to hop up, and to suggest

something to the court which he presumes it has overlooked. He is apt to use

strong terms, and not always well weighed. He will say, for example, that " he

hopes the court does not intend to establish such a monstrous doctrine." But,

he does not do this so frequently of late, as he formerly did. He is of a warm
temper, and takes hold of the cause of bis client with all his might and soul,

and is unwilling ever to be beaten. He carries this feeling much too far in

court, as I have told him. When not excited, his conduct is respectful, and

perfectly decorous. But under these excitements, he seems to use terms

stronger than he is aware of.

Q. Bij Judge Peck. Are you acquainted with very many of the land claim-

ants of Missouri? How long have you resided there?

A. I have a very general acquaintance through the State. I have lived there

for twenty years. I know many of the land claimants intimately, and a large

proportion of them by reputation.

Q. Are many of these claimants of my acquaintance? Were many of them
among my friends? and do many of them form in part the society into which, as

a citizen of St. Louis, my associations must necessarily lead me?
A. Yes, many of them.

Q. Among that large body of the community, do you know any one individual

to whom you believe me to have been personally inimical at the date of my
Opinion in the case of Soulard's heirs?

A. I have no knowledge that would induce such a belief—none whatever.

Q. Do you know, whether, ever since your residence in Missouri, there has

not been a general rumor and belief of the fraudulent character of those claims?

[Mr. Buchanan. We object to that question. We are not to try land titles

by common rumor. Let the question be reduced to writing, and submitted to

the court.

Mr. Meredith. The object to which this question is directed, was distinctly

announced in the opening of the respondent's case. The situation of the Dis-

trict Court with reference to these claims, their number and peculiar character,

was decribed, and it was urged as one of the grounds of the defence, that al-

though in an ordinary cause, in a private controversy between individuals, the

court might not perhaps have felt itself bound to interfere; yet when it looked to

the publication as bearing upon hundreds of claims still undecided; when cau-

tioned by the act of Congress and the general rumor of the country, to remem-
ber that many of these claims were fraudulent, and would be pressed upon the

court for confirmation, the respondent was imperatively called on to gather
around him all the guards with which the laws of his country furnished him, to

defend the authority of the court, from what he considered as the first attack,

which if unresisted, might invite further assaults.

The act of Congress is before the court. We now desire to prove by this

witness, that such a report and belief prevailed in Missouri.

The question having been reduced to writing, was offered in the following

words :

" Do you, or not, know that at and before the time of the publication there

was a general report and belief in the State of Missojuri that many claims to

lands in that State under Spanish grants were fraudulent?"
Mr. Wickliffe. I do not know whether the managers would not be consulting

their duty, if they should submit this question without argument. There has
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been a latitude of investigation, and an extent of topics, heretofore indulged in

the course of this impeachment, which has gone far beyond any conceptions of
mine, as to the rules of evidence: but the present question is, I think, the most
extraordinary of any which has yet been proposed. In the trial of a District

Judge, for the imprisonment of a citizen without law, and unjustly, the court is

to be led off to the trial of fraudulent land claims in Missouri, and to the trial

of them by common rumor. To what will this lead ? Are Ave not to have the ru-

mors on the other side? Might it not be insisted that although the United States

are represented as being mainly interested in the resistance of these claims,

the owners of New Madrid certificates are principally interested in the defeat

of them? Is the court to be led off by an inquiry into the comparative merits
and documents of land jobbers in Missouri? We should object, even if there

were positive proof of the fraudulent character of these claims. There may, no
doubt, exist, such a rumor 5 and it may have been set on foot in order that the

owner of New Madrid certificates might get the lands claimed under Spanish
titles. But a rumor may be proved, on the other side, that the Spanish grants
are valid, and this, in like manner, may have been designed to aid the holders

of the Spanish grants against those of New Madrid certificates. Where is this

to end? We object to any such question.

Mr. Meredith. We are willing, and ready, to prove fraud in particular cases.

Mr Buchanan. In Soulard's case?
Mr. Meredith. Yes ; we are prepared to show, by his own letter, and his

own acts, that there was fraud in that concession. But in addition to the rea-

sons I have urged for the admissibility of this proof, there is another view of

the subject which may be presented to the court. One of the " assumptions"
ascribed to the respondent in the publication of Mr. Lawless is this ;

—" that the

uniform practice of the sub-delegates, or Lieutenant Governors of Upper Lou-
isiana, from the first establishment of that province, to the 10th of March, 1804,
is to be disregarded, as a proof of law, usage, or custom therein." Now, in his

answer, the respondent avers that no such uniform practice was made out by
the evidence in Soulard's case, and that all the proof offered upon that subject

was not only disregarded, but admitted and considered. In order to show that

no proof amounting to an uniform practice was given, we have endeavored to

show that such proof was impossible. We have shown, by a copy of the Livre
Terrien, that for thirty years there is not a single instance of a concession con-
trary to the regulations of O'Reilly ;—that none were granted as rewards for

services, and none for more than a league square (which is 7056 arpents.)

But a practice may be relied upon subsequent to the date of the Livre Terrien,

from the time when Antoine Soulard was appointed surveyor general, down
to the cession of the province to the United States. And to rebut this proof,

we desire to show that at the close of the Spanish government, and with a full

knowledge of the treaty of Paris, concessions were granted in fraud of that

"treaty, and were antedated to conceal the fraud. We are sincerely desirous of

avoiding all unnecessary proof ; but this examination will take but a short time,

and I hold it to be very important to the defence of the respondent: I should

not otherwise press it.

Mr. Storrs. The question is this,—Was there a rumor in Missouri, in 1826,

that there existed then many fraudulent land titles? The question is not, on
what was the usage of confirming concessions founded? but, whether there was
a rumor that there existed many fraudulent land titles? Does the respondent

raise this argument in favor of the decision of the court ? Is there any court

which dare,—I say dare,—in making up its opinion upon a case before it, suf-

fer itself to look to the rumors afloat in the community ? (Here Mr. Meredith

interposed, wishing to explain.) I understand the gentlemen perfectly. He need

not explain. I understand the force of the evidence, when admitted. He will use

it to show that the decision was correct, because some land was saved to the

United States. But is that to form an item in an impeachment? Is the consti-
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tution of the United States to be bartered away for land? The gentle-

man did not press it in these points of view, I know ; but said that it was
necessary that the court should draw around itself all the authority which
had been conferred upon it by law. Admitted. But the question whether the

claims were fraudulent, or not, does not touch that ; the court would have that

right, whether the claims were fraudulent or not. But is rumor evidence in

any ce.se? Can the gentleman find a single case in which rumor was ever given
in proof? If the claims were fraudulent, how is it to be proved? By prov-
ing that there was such a rumor? Is that the sort of evidence which the

House of Representatives have to meet? I know that general reputation may
be admitted, in certain cases ; but whether these titles were false, or not, is im-

material to the matter in hand. The court, unquestionably, was authorized to

draw round itself all the power which the law had given it ; but not any power
which the law had not given it. How are we to meet this inquiry? By proving
a counter rumor ? Or are we to prove that there was no such rumor? the rumor
is to form the ground of a presumption that some of the claims were fraudulent;

but the Judge could not act upon rumor. In truth, the whole question is so

bald that it defies all argument. I do not know that I ever saw such an in-

quiry proposed to a court. Suppose it could be proved that there are ten thou-
sand fraudulent land claims in Missouri ; what bearing has it on the question
of this impeachment? The question is, whether Mr. Lawless fairly represented
the Opinion delivered by the court? or whether the Judge might commit him
for a contempt in publishing such an article? Admit, even, that the claim of
Soulard was fraudulent ; that claim is not in issue here : we are not to try the

merits of the Soulard case. But there is one fact staring the respondent in the

face, which, one might think, ought to have deterred him from bringing forward
such an argument as has been now urged. There is a verdict of a jury,

rendered in his own court, when this case was under his immediate care, and
which he is not at liberty to controvert, even by a suggestion. There is an in-

decorum in doing so, which ought to have presented itself to his mind. Had
he not the power, if the verdict was erroneous, to set it aside ? But that is no
branch of this inquiry. We will relieve the gentleman from the burden of all

such proof : we shall draw no inference from the Opinion ; whether it was cor-

rect or not, whether it was not an able Opinion ; whether it was not conclusive;

or whether it was not founded on the testimony: we shall not go into that ques-
tion, and the inquiry seems to be now proposed only with a view of bringing

into this court some of the paraphernalia of the Soulard case. It has no bear-

ing on this impeachment, and we are now in a court which well knows whether
it has, or not. We should not raise these legal objections had we not cherished
the belief that we were now near the close of the testimony, and were we not

unwilling further to prolong the proceedings.

Judge Peck. The Hon. manager thinks that we may not go into the proof
of the rumors which prevailed in Missouri ; but we consider it proper, to show
what facts the court might fairly have had in its mind when the proceeding against

Lawless was had. If the court believed that the publication contained a mis-
representation of the Opinion, and was intended to show that the claims were
of a fair character, and that an Opinion which pronounced them otherwise was
absurd and ridiculous, might it not have supposed, that these claims were thus
to be pressed through the court, whether fair or otherwise ? and if so, was it

not the duty of the court to repress such an attempt? to discourage it? and to

punish and make an example of those who were guilty of it ? Can it be believed
that I had resided so long in Missouri, and did not know what the general im-
pression with regard to these claims was? In all controversies there are two
interests involved

; and was the court to sit still while the interests on one side

of the question were attempted to be beaten down, without endeavoring to pro-
tect them? Is it not among the highest duties of courts to see that all who come
before it, whether as parties or triers, should come free from prejudice? Are
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not the rights of parties committed to the protection of the court ? and may not the

court consider it a duty to punish any invasion of those rights,even the smallest?

If the court had reason to believe that the party making these impressions

was acting against his own knowledge and belief, was the court to be blind to

that fact ? and if the paper represented facts as the court had reason to believe

they did not exist, might not that be shown? As to disrespect towards the jury,

it was not the duty of the court to set aside the verdict, if no application to

that effect was made. The court might not have felt itself authorized to in-

terfere though it was not without suspicions as to the fairness of the claim. It

might be inferred that suspicions of fraud in relation to the case of Soulard's

heirs were entertained, from the reference of the question of concession or no
concession to the jury.

As to what has been said in relation to the duty of the court, to set aside the

finding of the jury if it was not satisfied therewith,—the answer is, that it was
not for the court, but for the officer of government, to search for evidence, and
move to set the verdict aside. The question proposed does not reflect on the

jury, or their finding.

Mr Meredith here modified the question, by striking out the words " re-

port and."
Mr. Buchanan. We supposed we had closed this argument ; but as the re-

spondent has seen fit to make some observations, I shall offer one or two words
in reply. I begin to fear that we shall, in our arguments, become as discursive

as we have been in the testimony ; and when this cause is to end I really

cannot anticipate. What is the question before the court? The respondent,

a Judge in Missouri, believing or affecting to believe, that certain strictures on
his Opinion, published in a newspaper, were a contempt of his court, became
himself both the accuser and the judge ; and has, according to his own sense

and measure of justice, condemned and punished Mr. Lawless for this alleged

offence. The question is, was he justified in so doing? The whole merits of
the case lie within a nut-shell. The Opinion of the Court, the article of Mr.
Lawless, his deportment and the deportment and acts of the Judge during
these proceedings comprise the whole cause. But we have been wandering
about, till we have now got before us the records of all the land causes in the

different land districts of Missouri ; and the gentlemen can, if they please, ex-

amine each of these records, and if they contain any proofs of fraud they can
use such proofs as they think proper. After thus exhausting the records of the

court, and after our free admission of the whole, they now produce Judge
Wash to prove that there was, in Missouri, a general belief that many of these

claims were fraudulent. Great Heavens! and is the respondent, who is charged

with being guilty of cruelty and oppression against Mr. Lawless, to excuse him-

self by offering evidence that there was a rumor or a belief that some of these

claims in which that gentleman was concerned, as counsel, were fraudulent ? Ru-
mor! and is rumor to justify a judge in pronouncing, and carrying into effect,

a severe sentence of imprisonment and suspension for an imaginary contempt ?

And this rumor is neither pointed at nor confined to the case of Soulard, but ex-

tends, in the general language of the offer, to " many claims to lands " " under
Spanish grants " in Missouri! I shall not repeat the argument just urged by
my colleague: I will merely advert to one thing. The Judge says that he was
suspicious of fraud in the case of Soulard.

[Here Judge Peck explained. He had said that it might be inferred that he
had suspicions, from the fact of his having required a jury.]

Yes : but if the Judge entertained such suspicions, could he not, without dif-

ficulty, have suggested and procured a motion for a new trial? Was not Mr.
Bates the District Attorney? Was he not known to be an able and efficient

officer? Did not the jury, under the Judge's immediate direction, find that the

representations of the claimant contained in his petition had been correct? and

did not the respondent, in his decision, proceed upon admitted facts? And now,
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in 1830, we are called upon to admit evidence, not that this claim was fraudulent,

which might have some little remote bearing on the question ; but that there ex-

isted in Missouri a rumor or a belief, that many of the land claims were fraudu-

lent.

Mr. Meredith. The only question put to the jury in the case of Soulard was,

whether the concession had ever, in point of fact, been granted? not whether
it was fraudulent?

Mr. Buchanan. I stated it so. If fraudulent, it would have been no conces-

sion.

The President of the court now put the question, whether the witness should

answer the question proposed by the counsel of the respondent, in these words,
viz.

—

"Do you, or not, know that at and before the time of the publication, there

was a general belief of the State of Missouri, that many claims to lands in that

State under Spanish grants, were fraudulent? " a
And it was decided in the negative, by yeas and nays, as follows :

Yeas.—Messrs. Barton, Bell, Burnet, Chase, Forsyth, Grundy, Hendricks,
Iredell, Knight, Marks, Naudain, Noble, Tyler, White.— 14.

Nays.—Messrs. Brown, Chambers, Clayton, Dickerson, Dudley, Ellis, Foot,
Frelinghuysen, Hayne, Holmes, Johnston, Kane, King, Livingston, McKinley,
Robbins, Ruggles, Sanford, Seymour, Silsbee, Smith Md., Smith S. C., Sprague,
Tazewell, Troup, Webster, Woodbury.—27.

So the question was overruled.

Cross-examined.

Q. By Mr. Buchanan. Were you not interested in the general question

concerning the validity of Spanish land claims, at the time the decision was
made in Soulard's case?

Jl. I never had the remotest interest in any unconfirmed claims in Missouri.

I never would have anything to do with them.

Q. Were you not interested in New Madrid certificates?

Jl. Largely interested ; but they did not rest in unconfirmed titles.

Q. Is there not an hostility of interest between those New Madrid certificates,

and the Spanish claims?

Jl. I think not. I do not know of more than a single case where there was any
collision between them. The New Madrid certificates were generally located

beyond the limits of the Spanish claims.

Q. Were you never in collision with those claims yourself ?

Jl. Never. I carefully avoided all collision between the rights of pre-emption
and the New Madrid certificates. There has been some collision with the rights

of pre-emption, because I did not know exactly how far the'pre-emptions extended.

Q. Is there not, now, an actual interference between your locations and the

Spanish claims?

Jl. In the district immediately around St. Louis there has been a great deal

of collision ; but it has arisen from claims recently set up, and not upon record.

Locations were sometimes made on lands which, at the time, were thought to

be vacant, but to which claims have since arisen.

Q. Have you come in collision, there, with any Spanish claim?

Jl. With no one.

Q. Are you not, at this time, a party as defendant in one of these suits?

Jl. No; not personally: only as the guardian of infant heirs. I have but one
claim which interferes with the rights of pre-emption.

Q. To what rights of pre-emption do you refer ? To those of Spanish settlers ?

Jl. No: those of American settlers.

35
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Samuel Davidson King called and sworn.

Mr. Meredith. This gentleman is a clerk in the General Land Office, and

the books we wish him to certify are produced in order to show a succession of

complete titles from 1770, which are all in perfect conformity to the regulations

of O'Reilly.

Q. Please to state to the court what this book is, and what is its title ?

Ji. Its title is in the following words :

—

"An Abstract of Complete Titles under the Spanish Government of Lands in

a Part of the Province of Louisiana, from the year 1771 to the Cession to the

United States."

"A Book containing Reports of Confirmations by the Recorder in the State

of Missouri."
" Reports of Land Claims in the Western Part of the Province of Louisiana,

by the Commissioners for the Adjustment of said Claims."

Mt. Storrs. Is this any part of the proof in the case of Soulard ?

Mr. Meredith. No.
Mr. Buchanan. This record appears to belong to the " Western District of

the Territory of Orleans." What is embraced under those terms ?

Mr. Meredith. New Orleans was the seat of government for the province
;

and we produce this record in order to show that there existed no such practice

as Mr. Lawless in his article relies upon.

Mr. Buchanan. Does it include Missouri ? I believe not.

Mr. Meredith. The book contains titles to lands throughout the province

which were confirmed by the Governor General at New Orleans.

Mr. Buchanan. It appears to have no connexion with the case. It regards

land titles in another part of the province. I believe it is not pretended to relate

to Upper Louisiana.

Mr. Meredith. We offer it, as relating to all parts of the province.

Mr. Storrs. We object to this document. Mr. Lawless asserts that the

Judge decided what would be the legal effect of a certain alleged practice in

Upper Louisiana, and this book is now offered, in order to show what the prac-

tice was in another part of the province ; but we cannot try the Soulard case

here. It may be a very proper document for the Supreme Court, but it has no
place in this cause. What the Judge decided was, the effect of a certain prac-

tice ; now, let the practice turn out to have been on the one side, or the other,

that is not the question. Whatever it may have been, in point of fact, will not

change the nature of the Judge's decision. The testimony in Soulard's case

will show whether such was the practice, or not. If this is a part of the evidence

in that case, it might very properly enter the record. The Opinion of the Judge
was not on a fact, but on a point of law, viz: That that practice was not author-

ized by the ordinance of 1754. What the practice was is totally irrelevant.

To admit it would be entering into the evidence to show that the Judge decided

correctly or otherwise.

Mr. Meredith. We have not the slightest intention of asking this court to re-try

the case of Soulard ; but we produce these records as illustrative proofs of the

Opinion in that case, which Opinion it is necessary that this court should

thoroughly understand, that they may be enabled to judge of the true character

of the publication. But again. Mr. Lawless has attempted to prove a certain

practice, to support one of the specifications of error in the Opinion of the re-

spondent* we produce this documentary evidence to rebut that proof.

Mr. McDuffie. The respondent's counsel seems not to have perceived our

objection to this document. The document purports to refer to grants in West-
ern Louisiana, that is, in Lower Louisiana. But this does not apply to Upper
Louisiana. The contest in Soulard's case was, whether the Lieutenant Gov-
ernors'were in the habit of making concessions in Upper Louisiana, which they

might make in the lower province ? And in order to prove that they could not
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make these concessions in Upper Louisiana, they offer a transcript of facts in

the lower province, where all admit that a different practice prevailed. The
book purports to be no more than an abstract from the records ; it is not a sworn
copy, or an examined copy: there is no oath to verify it.

Mr. Meredith. We produce it as a public document from the proper reposi-

tory. It purports to be a genuine document, and it shows, as we shall contend,

that the same regulations applied to the whole province.

The question being put by the President of the Court, the Senate decided

unanimously that the document should be admitted.—Ayes, 40.

Luke E. Lawless called again.

Mr. Meredith. We wish the witness to look at certain articles published in

these papers, and to say whether he is the author of them or not. Our purpose

is to show his feeling towards Judge Peck, and his object in writing the article

signed " A Citizen."

Q. This is a commentary on the Opinion of the District Court in the case

of Chouteau. Are you the author of it ?

A. Yes. I wrote that.

Q. Please to look at this number of the Missouri Republican of the 13th of

July, 1830, containing a recommendation of Mr. Le Due ; it is signed by your
name ;—are you the author of it ?

A. I am the author : it has my name to it.

Q. Please to look at this number of the St. Louis Beacon, of July 29, 1830.

Mr. Buchanan. We should like to have the opinion of the Senate, whether
all this mass of newspapers is evidence or not.

Mr. Meredith. I do not know whether the articles marked in these papers,

and shown to the witness, were, or were not, written by him. If they were, I

shall use them as proofs of the temper and feeling under which he has given his

testimony in this cause, and as proof also of his intention in writing the article

signed " A Citizen." In this latter view I hold the evidence to be clearly ad-

missible. In the case of libel, or slander, subsequent words, or libels, may be
given in evidence, in order to show quo animo the words were spoken, or the

libel written. This was at one time doubted, but is now a settled principle of
evidence. If authority is required, I beg leave to read a passage from 2d Saun-
ders on Pleading and Evidence, p. 382 :—

" Other libels than those on which the action is brought may be read to show the

quo animo of the slanderer ; and in actions for words, the plaintiffhas been allowed
to give evidence of words subsequently spoken, for the purpose of showing that

the original words were spoken maliciously and to injure : per Sir J. Mansfield
y

C. J. in Finnertij vs. Tipper, cited Selwyn's N. P. 1042. And in Rustel vs.

Macquisitor, 1 Campb. 49. n. ib, the plaintiff having proved the words laid in the

declaration, offered evidence of other actionable words spoken by the defendant
afterwards, and it was held by Lord Ellenborough that evidence might be given
of any words, as well as any act of the defendant, to show quo animo he spoke
the words which were the subject of the action, though it would be the duty of the

judge to tell the jury that they must give damages for the words only which were
the subject of the action; and the distinction laid down by Lord Kenyon in

Mead vs. Daubigtiy, Peahens Rep. 125, that words not actionable in themselves
were only admissible, was exploded.

I offer these publications, though of a subsequent date, to show the intention

with which the article signed '• A Citizen" was written and published.

Mr. Buchanan. We wish to take the opinion of the court on one point.

Representing the House of Representatives, in conducting this impeachment,
we do not care one farthing whether the testimony is received, or not, on account
of any effect it can have in the case before the court :—but we stand here, not
only to prosecute on the part of the United States, but to maintain the great

principles of justice, and of constitutional law. The respondent, after having
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been indulged in giving many documents in evidence which, in legal strictness,

ought not to have been received, has collected a bundle of newspapers, contain-

ing numbers of the Richmond Enquirer, the Missouri Republican, the St. Louis
Beacon, and I know not how many others, and calls upon Mr. Lawless to an-
swer the question, Are you, or are you not, the author of such and such articles

in these papers ? He does not attempt to prove by any witness, by any third

person, that Mr. Lawless is the author. To justify this inquisition, he has read
an authority to prove that words spoken or libels written subsequently to those

which are the foundation of the action, may be received in evidence. Does this

authority prove, that such testimony may be extracted from the author of the

alleged libel ? and that he may be subjected to an inquisition of this sort,

—

" Are you the author of this and that publication ? " and thus compelled, if

those publications were reprehensible, to accuse himself?

[Mr. Lawless here interposed, and said that he had no objection to answer
the question.]

I know you have not any objection ; but I want the point decided, whether a
witness, on his cross-examination, may be compelled to give a history of all his

publications in the newspapers, and answer any questions in relation to them
which may be asked him? The dates of these papers are two, three, and four

years subsequent to the transaction on which this impeachment rests. This
is not an action for a libel, and it does not depend upon the rules of law, appli-

cable to such actions. The authority which has been read may be very good
law ; but it only shows that the intention with which one libel has been written

may be proven by other libels of a subsequent date. It does not relate to the
mode of proof. I have never before heard of such a thing as calling upon a
witness to say, "Did you write this or that article? " thus establishing an in-

quisition which may extend over his whole life, and call upon him to accuse
himself. The managers of this impeachment, deeming themselves bound to

arrest such an examination, wish to have the opinion of the Senate upon the ques-
tion. As for the contents of these newspapers, we care nothing about them. We
ask the counsel to reduce the question to writing.

Mr. McDuffie. While the question is being reduced to writing, I will bare-
ly state one or two points which appear to have a bearing upon the question.

The authority which has been read might be very proper if Mr. Lawless was
now on his trial for a libel, (and the whole course of the defence seems, indeed,

to have gone on the idea that it is not the respondent who has been on his

trial, but rather Mr. Lawless.) If it were a civil suit between the parties for a
libel, other libels, of a subsequent date, might, perhaps, operate to increase

the damages ; but are they to be brought into this court on a question whether
Judge Peck is, or is not, guilty of illegally imprisoning an American citizen?

Could Judge Peck, when he imprisoned Mr. Lawless, and suspended him from
practice for eighteen months, have had any foresight of these publications? Could
they have been a motive in the Judge's mind for committing him to prison? And
are they now offered in any other spirit than that in which Mr. Lawless was
committed? Why are they introduced here? Have they any legal or moral
relation to the question in this impeachment? Are they not wholly external?

Why then are they offered, unless with a view to produce (what they cannot

produce,) prejudice in such a court as this?

Mr. Meredith. I am perfectly aware that we are not now trying Mr. Lawless for

a libel. The argument and the authority were merely analogical: they both

apply to this case. The principle is the same as in a case of libel. One of the

great questions, in this cause, is the question of misrepresentation. After we
have shown the misrepresentation, it may be necessary perhaps to go a step

further, and show that it was intentional. We take that step, when we show
subsequent attacks upon the respondent, of which Mr. Lawless was the author.

Is not this the object of such evidence in the case of a libel? and why should it

not be as competent in a case of this kind, where intention is the question? It
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matters not at what subsequent period these publications were made, whether
one, two, three, or four years. They relate back to the original publication,

and show the design and intention of its author.

Again ; does the lapse of time at all affect the second view with which this

testimony is offered? Mr. Lawless is a witness in this cause. He has testified

before this court, and one inquiry, and a main inquiry, is, with what temper is

he here as a witness? And do not these publications, if he be the author of
them, go to evince that temper and feeling ? One of the managers professed

great astonishment at the offer of this evidence: I confess my surprise that it

should meet with objection.

Mr. Buchanan. We have, I believe, the right to reply, and I shall offer one
or two observations. The gentleman has not attempted to answer the argu-
ment I offered. Can he produce an authority to prove that a witness under
examination may have any number of papers exhibited to him, and be called

upon to establish his own guilt, (if there be any,) by his own testimony? Is it

not directly in the face of the constitution of the United States, which declares
that no person shall be compelled to be a witness against himself ? It was im-
possible that he should answer this argument. It is not to be answered. And
I repeat, that it is for that constitutional principle the managers contend.
As to these papers, we care nothing about them. But now, as to the other
view of this subject : the counsel insists that these publications, made in 1830,
relate back to an article written in 1826, and show quo animo that article was
written. But can this be so? If Mr. Lawless, goaded to madness by the pun-
ishment inflicted upon him in 1826, had afterwards written and published libels

without number against the Judge,—what then? Shall a Judge first be permitted
to drive a man, by his cruelty and oppression, into the public newspapers for

redress; and then be allowed to use these very publications for the purpose of
proving the existence of malice in the author previous to the date of his punish-
ment? These publications are but the consequences of that oppression, and yet the
counsel would argue from them the existence of previous malice ? Admitting
Mr. Lawless to have been the author ; these articles were written in 1830

;

after he had been imprisoned by Judge Peck, and suspended from the practice
of his profession for eighteen months. Are they to be given in evidence to show
that he was influenced by malice in writing the article signed " A Citizen" in

1826 ? And this when it has been proved that the relations between Mr. Lawless
and Judge Peck previous to that time were of an amicable character ? What light

can documents like these shed upon this impeachment ? The transaction on which
the impeachment rests ended, when Mr. Lawless was imprisoned and suspended
from practice. Yet the respondent now offers to give in evidence publications
extorted from that gentleman by the injustice of the sentence, to prove that he
had malice against the Judge before that very sentence was pronounced. The
testimony is irrelevant. Even if the authorship of the publications were proved
by a third person, they could not be admitted ; but, as the case now stands,
there is no question but one, and that is the great constitutional question, wheth-
er a man shall be called upon to give evidence against himself, on which we
resist this testimony.

The question was now put by the President of the Court, whether the wit-
ness should answer the question in the following words : "Are you the author
of all, or either, of the articles contained in the newspapers now handed you, re-
lating to the respondent? " and it was decided in the affirmative, by yeas and
nays, as follows:

—

Yeas.—Messrs. Barton, Bell, Brown, Burnet, Chambers, Chase, Dickerson,
Dudley, Foot, Forsyth, Frelinghuysen, Hendricks, Holmes, Iredell, Kane,
King, McKinley, Marks, Naudain, Robbins, Sanford, Seymour, Silsbee, Smith
S. C, Sprague, Tazewell, Tyler, Webster.—28.

JYaijs.—Messrs. Clayton, Ellis, Grundy, Hayne, Johnston, King, Livingston,
Noble, Ruggles, Smith Md., Troup, White, Woodbury.— 13.

So the question was allowed.
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Q. Please to look at this number of the St. Louis Beacon, of June the 17th,

1830.

A. I am the author of an article in this paper, beginning with the following
words:— (shall I read it?)

[J/r. Meredith. You are at liberty to do so, if you please.

Mr. Buchanan. It is unnecessary to detain the court by reading it.]

The article begins with these words : " Our readers will perhaps recollect."

Q. Please to look at this number of the St. Louis Beacon, of the 29th of
July, 1830.

A. I am the author of an article beginning thus : " Lord Mansfield, in the full

vigor of his mental faculties."

Q. Please to look at this number of the St. Louis Beacon, of July the 1st,

1830.

A. I am the author of an article in this paper, beginning with these words :

"Mr. Livingston, in his admirable speech on Foote's Resolution."

Q. By the Court. At the time you wrote and published the article signed " A
Citizen," were there any cases remaining before Judge Peck's court, which
you knew depended upon the principles and doctrines contained in the Opinion
published in the Soulard case?

A. As I stated before, I considered the principles and doctrines in Soulard's

case, as they appeared in the Opinion published, as fatal to nearly all the cases
pending. The same principles and doctrines are applicable to all of them: and I

believed that if Judge Peck's decision should be affirmed by the Supreme Court,
not a single case which was before Judge Peck, nor even one of those which
had been before the Board of Commissioners, could, or ought to have been,
confirmed.

Q. Do you know whether any of these claims were confirmed by Judge
Peck?

A. Yes, one ; which ought not to have been, according to my view of the

principles he held. It was a claim to an island in the Missouri, I think, con-
taining a few hundred arpents. My impression was, that it ought not to have
been confirmed.

Q. How many of these land claims have been decided by Judge Peck?
A. Let me see—perhaps eight : eight or nine, I think. I am not exactly

certain ; but I imagine the record will show.

Q. Did the case you referred to, as confirmed, arise on a concession of a Lieu-

tenant Governor?
A. I think it did. I cannot enter into the particulars, but the impression on

my mind was, that, acting consistently, Judge Peck should not have confirmed it.

Q. By Mr. Storrs. Have you reason to know that Judge Peck, when he
made his decision, knew that it would be fatal to most of the claims? were so

many of them brought to his attention?

A. Yes : he says it, in his answer.

Q. Was there no previous misunderstanding between you and Judge Peck?
were you on amicable terms?

A. I entertained no hostility toward him : there had been no quarrel what-

ever ; we were on friendly terms : but there existed no social intercourse be^

tween us—none whatever.

Q. By Judge Spencer. You meant, in your article, to give a compendium of

the Opinion of Judge Peck?
A. Yes : in good faith : without any malicious intention whatever.

Q. Why did you not submit to answer interrogatories?

A. I considered it my duty not to do anything which might in any manner
assent to what 1 considered an usurpation of authority. That was the principal

ground of my refusal. I considered the proposing of interrogatories, in those

circumstances, to be adding insult to injury. To call on me to answer inter-

rogatories could only be to afford me an opportunity of protecting myself by my



TESTIMONY. 279

replies. But how could I answer? I must either deny the fact, or admit a

malicious misrepresentation, or else a misconception of the Opinion. I could

do neither one nor the other, consistently with truth. I should have been
compelled to admit that I was the author: I must have denied that there was
any misrepresentation ; and it would have been a falsehood to say that I did

not understand the Judge. What, then, was I to answer? The Judge had

prejudged the main point, and assumed that the article was libellous.

Q. By Mr. Storrs. Were you told that a rule had been entered for your an-

swering interrogatories? Were you required to answer?
A. 1 was not.

Q. Was any rule shown to you requiring you to answer ?

A. No. The court told me that it was my right.

Q. No order was made that you should answer interrogatories?

A. No. I was committed forthwith.

B. C. Lucas now presented himself, and addressed the court as follows:

—

I find it incumbent upon me to suggest to the court that since I gave my tes-

timony, some facts have occurred to my recollection which then escaped my
memory, and which I will state, if required.

Mr. Meredith. The witness appears with the view of explaining or supplying

a defect in his testimony as before delivered.

By the President ofthe Court. The witness has a right to make an explana-

tion of his testimony.

Mr. Lucas. I do not consider it a matter of right, but a matter of obligation.

I was sworn to tell the truth, the whole truth, and nothing but the truth ; and I

now remember a part of the truth which I omitted.

What I have to say is not so much a matter of explanation as of fact. I be-

fore stated that I was not present in the court all the time. I was present when
the Judge offered a paper, and required Mr. Bates, the District Attorney, to

read it. I was present, also, when the rule was made on Mr. Foreman, the

printer ; also, when Mr. Foreman appeared, and gave up Mr. Lawless as the

author of the article signed UA Citizen" ; also when the Judge concluded the

delivery of his Opinion, and passed sentence on Mr. Lawless. I omitted to

state that I was present when the Judge tendered, or offered to Mr. Lawless,

or gave him an opportunity, of purging himself of the contempt by answering
interrogatories, and Mr. Lawless refused to do it. I also remember, toward
the conclusion, when the Judge was about passing sentence, he alluded to the

custom of some foreign country, China perhaps, to have the house of a libeller

blacked, I believe, or painted yellow, or designated by a particular mark or

stamp. He did not lay any stress, as I understood him, on the particular kind

of color employed, but on the house's being designated by some color^ And I

could not say but this came in, in consequence of an allusion, by the Judge, to

a misrepresentation in the article: and it was introduced by way of illustrating

the odium which was attached in China, (a country so far from us,) to a misrep-
resentation ofany fact or opinion in that country. I remember some other circum-
stances, but do not know whether they will be considered as relevant, or not.

I could relate the conduct ofMr. Lawless in the court, when the Soulard case
was tried in the presence of Judge Peck ; also in the Supreme Court, where
Judge Carr was presiding.

By the President of the Court. The witness can explain.

Mr. Lucas. Very well. [Here he was retiring, (having apparently misun-
derstood the reply) but was called back by Mr. Meredith.]

Q. Did you not argue the case of Soulard as associate counsel with the Dis-
trict Attorney?

A. Yes.

Q. In the argument of that case, was a copy of the Spanish ordinance of 1754
produced to the court?
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A. There were some extracts from the ordinance of 1754 produced,—trans-

lated into English, I believe, as they appeared in a paper which was said, in the

court, to be a translation made by Col. Benton from the original law.

Q. Did you not, subsequently, procure in this city a full copy of a transla-

tion of that ordinance, from the Department of State, for the use of the court?

A. After the cause was tried, I heard a great deal said out of doors, and felt

an inclination to get at the whole of the law which had been given so partially.

I accordingly wrote to my old friend, George Graham, Esq., who was then
Commissioner of the General Land Office, stating to him that a part of that law
had been produced, and requesting him to get a copy of the whole of it from the

office of the Secretary of State, or anywhere else. That gentleman wrote me
a very polite reply, and sent me the whole of the law of 1754.

Q. Was the document used afterwards?

A. Yes. We were taken in some measure by surprise; and I supplied after-

ward in a printed pamphlet, containing the outline of my argument, what
had been omitted, and which appeared to me as making for the United States.

Q. By Mr. Wichliffe. Did you write a commentary in the paper on the

Spanish claims, before the case of Soulard was tried?

A. I said the other day that 'I had no recollection of having done so; and I

say, now, that I have no recollection of it.

[Mr. Meredith, in behalf of the respondent, stated to the court that the testi-

mony on the part of the respondent was now closed.]

Charles Hempstead called again.

Q. By Mr. Buchanan. We have already stated your means of observation:

state now what is the general deportment of Mr. Lawless towards courts, so

far as you have observed it.

A. The general deportment of Col. Lawless before courts is, in my opinion,

(from what I know of the temper, disposition and character of the man) respect-

ful.

Q. How long have you practised with him?
A. I think since 1816 or 1817—about thirteen years.

Q. One of the witnesses mentioned that his general deportment had not been
respectful when before Judge Stewart? Do you know what was the opinion of

Judge Stewart himself on that subject?

[Here a conversation took place between Mr. Buchanan and Mr. Meredith
as to the admissibility of this testimony ; but Mr. Meredith waived his objection

to it.]

A. In conversation with Judge Stewart, at several different times, in speak-

ing of the conduct of the bar generally, I have heard him make this remark,

—

that one^mong the most respectful of the members of the bar was Mr. Lawless:
that although his manner was unhappy, and he was vehement, and impetuous,
in his way, yet that, before him, his conduct had been perfectly deferential.

Q. By Mr. Meredith. I am requested to ask you whether you were present

during the proceedings against Mr. Ford, the printer, for a contempt ? and also

in the cases against Mr. Lawless and Mr. Charless?
[By Mr. Buchanan. Were these all cases of attachment for contempts ?

Mr. Meredith. Yes. There were three cases, two in the Circuit Court, and
one in the Supreme Court of Missouri.]

A. I do not recollect whether I was present, or not.

Q. Was there any general excitement on those occasions ?

A. There was some talk about them, I think ;—but I do not recollect ;

—

it is probable I may have been in court, but I do not now remember.
\_Mr. Buchanan. We thought the examination on the part of the defence had

been closed, and that nothing further was to be produced by the respondent, but

merely rebutting testimony.]



TESTIMONY. 281

Q. You said, when last examined, that you were one of the members of the
bar who requested the publication of Judge Peck's Opinion in Soulard's case?

A. You must have misunderstood me. I was not one of them. But I will

go this far, and state, that if I had been consulted I should have joined in the
request.

Henry S. Geyer called again.

Q. By Mr. Buchanan. Will you state to the court what is the general de-
portment of Mr. Lawless towards courts, as compared with that of other gentle-
men of the bar, or as it is in itself?

A. I have been long acquainted with Mr. Lawless, and have practised with
him in all the courts. His manner is sometimes unfortunate, and would per-
haps appear, to persons not well acquainted with him, to be rude. He is impa-
tient of interruption. When he commences his argument he is self-possessed,
and usually very clear; and is respectful in manner, as much so, as any
gentleman I ever heard ; but when he is interrupted, or anything unexpected
occurs, his manner becomes hurried and abrupt: he seems to concentrate his
whole attention upon his object, and does not hear what is said. I have drawn
this conclusion from exhibitions of his manner, at different times. As I said, I
consider his manner on such occasions as unfortunate. I do not believe it is

his purpose to insult the court, but such would I thinkbe the impression on one
not previously acquainted with his manner. I was present at the argument of
one case in the Circuit Court mentioned by Judge Carr, when Mr. Lawless
was addressing the Judge after the decision of the court had been given. The
Judge spoke to him two or three times to stop; but he seemed not to hear what
was said to him. The Judge said that if he did not desist, the court must punish
him. He then for the first time appeared to me to hear what was said to him,
and immediately answered that he did not wish to be punished. He stood still,

but did not say anything more. I here wish to add an explanation of part of my
testimony. I was asked whether the misrepresentation of Mr. Lawless in the
case ofBellisime vs. McCoy was of the facts of the case, or of the Opinion of the
Court?—and I then answered in the facts of the case. I now wish to add, that

if it was a misrepresentation of the facts, on which the Opinion was founded, it

must, of course, be a misrepresentation of the Opinion.

I was also asked whether there was any previous understanding between Mr.
Lawless and his counsel as to the course to be pursued in their defence of him
when the rule had been discharged as on Mr. Foreman, and made upon Mr.
Lawless ; and I said that I did not distinctly remember any specific declaration
of Mr. Lawless on that subject, but stated my general impressions. Since then,

I have taxed my memory, and I do now distinctly remember that Mr. Lawless
said he would in no event make any acknowledgement nor purge himself of any
contempt, none having been committed.

Q. By Mr. Spencer. At the time of your first argument in the case against

Foreman, you say, that you had not then compared the article of Mr. Lawless
with the Opinion of the Judge?

A. No : I had not then compared them.

Q. Had any other person been heard besides Mr. Lawless when you ad-

dressed the court?

A. None other to my knowledge.

Q. Were you prepared to make that comparison when you spoke on the

second occasion?
A. No.
Q. Did Mr. Magenis argue that?

A. I think he did. He and I had differed in opinion. Mr. Magenis spoke
on the question of jurisdiction. I differed from him on that point. I thought

that when the court was satisfied that a contempt had been committed, there was
36
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no question as to its jurisdiction. In the conclusion of my second argument I

did appeal to the court to stay proceedings, as being at least of doubtful author-

ity, and referred to different provisions of the constitution.

Q. By Mr. Buchanan. Did you ever argue this question in the baptist church ?

A. Never. I did not know that the court had been sitting there, except for

information.

Q. By Mr. Meredith. Can you say what is the general reputation of Mr.

Lawless, as to his deportment before courts?

A. I have had conversations on that subject with members of the bar,—-perhaps

seven or eight of them, and also with judges and officers of court. My con-

clusions would be drawn from what I heard from them. Is that what you wish

me to state? I do not know that I have heard what is the opinion of others on

the subject.

Q. Do you recollect the cases of Ford, and Charless, which have been re-

ferred to?

A. Yes.

Q. Did they produce any excitement at the time?

A. I do not remember any.

Q. Was not Mr. Charless imprisoned on an attachment for contempt?

[The question was objected to by the managers, and was not insisted upon.]

Maria Phillippi Le Due called and sworn.

Q. By Mr. Buchanan. Did you make the translation, which has been pro-

duced here, of the objections of Lieutenant Governor Delassus to the regula-

tions of Morales?
A. I did.

Q. Is it a correct translation?

A. To the best of my knowledge and capacity, it is.

Q. By whom were you subpoenaed here?

A. By Judge Peck.

Q. From your official situation, I ask you to state what you know as to the

number of Spanish grants in Upper Louisiana, and the quantity of land com-
prised in them?

A. I do not know either the number of grants or the quantity of land. I can
guess at it, but cannot be certain. I should say there are five or six hundred
concessions unconfirmed, and the amount of land (exclusive of the two grants

to Glamorgan) must be about seven or eight hundred thousand arpents. I think

it cannot exceed that. This however is a rough guess.

Q. Do vou know what is the usual deportment of Mr. Lawless before the

courts in Missouri?
A. He puts himself in the place of his client, and is very warm, whether for

plaintiff or defendant. He is very warm.
Q. How is his deportment towards the court ? Respectful or otherwise ?

A. I never saw him disrespectful ; but he is very warm—very warm. He
speaks in a very high tone : he speaks very loud.

Q. By Mr. Wickliffe. You are acquainted with the facts stated in your de-
position in the case of Mackay Wherry ; are those facts correct?

A. Yes. They were stated from a certified copy in the court.

Q. By Mr. Meredith. What quantity of land is comprised in the confirmed
grants, recorded in the Livre Terrien?

A. When I was called as a witness in Wherry's case, I had with me docu-
ments, to which I then referred. My deposition itself will state the quantity.
It is on file.

Q. Do you recollect the quantity of land?
A. I do not. I had it there, in a transcript taken from the Livre Terrien.

Q. Can you come anywhere near the quantity?
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A. I do not recollect.

Q. Cannot you make a conjecture, as you did just now, when a similar ques-
tion was put to you on the other side?

A. If I had my deposition with me, it would assist my memory. The grants

are for various quantities of land ; some for six hundred, for four hundred, two
hundred, down to forty arpents.

Q. How long have you resided in Missouri?

A. Since February, 1793 ; and in St. Louis from 1799.

Q. Your last answer suggests to me another question. When you came to

St. Louis, in 1799, who was the Lieutenant Governor?
A. Col. Delassus.

Q. Did you reside in his family ?

—

A. Yes.

Q. What was your appointment in his house ?

A. I was his private secretary.

Q. Are you not yourself a claimant ?

—

A. Yes.
Q. To what amount?

—

A. Fifteen thousand arpents.

Q. Was the grant made to you by Delassus ?

A. Yes ; and a league square of it has been confirmed.

Q. Have you any other claim ?

A. I had another concession for eight hundred arpents, which was never
before the board for confirmation.

Q. Has it not been sued upon in your name ?

A. Yes ; but I had transferred it.

Q. By Mr. Wickliffe. What was the consideration in your concession for

fifteen thousand arpents ?

A. It was for public services, well known to the Lieutenant Governor.
Q. By Mr. Meredith. Are these the only claims in which you are interested?

A. No. There are others in which I have an interest, as they are my se-

curity for advances of money which I made. I gave testimony in relation to

this concession on a suit in the District Court. After I had proved the signature

to the concession, I was discharged ; but returned again to court and volunta-

rily stated that I was myself interested in the concession.

Hon. Spencer Pettis appeared for the purpose of making an explanation of

his testimony.

When I was on my cross-examination, one of the managers asked me if I

was not influenced by a strong feeling in favor of the acquittal of the respondent ?

I commenced my reply, and had expressed my opinion, as preparatory to the

explanation I was about to give, when I was interrupted, and the question was
subsequently withdrawn ; in consequence of which, I had no opportunity of

making the explanation. Under these circumstances, lest what I said might

be misinterpreted, I wish to give my answer to the general question which had
been proposed to me.

[Some conversation and discussion took place among the managers.]

By the President of the Court. The witness will proceed, unless his testimony

is objected to.

Mr. Buchanan. There is no such question, I believe, as that which has been
mentioned by the witness.

A. No. It was withdrawn, after I had begun my reply. I had been asked,

whether I was not influenced by a strong wish that the Judge should be acquit-

ted ? I now say, in the presence of God, and of this court, that I have no wish
that the respondent should be acquitted against the constitution, the law, and
the facts of the case. I have every wish that all the facts should come out. It

is very true that, entertaining the feeling which 1 do, I should be gratified if the

respondent can be acquitted ; but not, if his acquittal shall be against the con-

stitution and law, and the justice of the case.
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Mr. Buchanan. We have now concluded the testimony on the part of the

United States, save that we wish to ask one question of Col. Benton, who is not

now present, and who, I presume, from a feeling of delicacy, will not appear
unless he is subpoenaed. His testimony will occupy but a few minutes.

By the President of the Court. Call Luke Edward Lawless.
Mr. Lawless having appeared,

—

Q. By the Court. Could the witness, if he had consented to answer interro-

gatories, have said, with truth, that by making the publication signed " A Citi-

zen," he did not intend any disrespect to the court ? and did not, in that pub-
lication, intentionally misrepresent the Judge's Opinion ?

A. Certainly I could.

Q. By the Court. Why, then, did you refuse to answer interrogatories ?

A. I have already answered that question. I considered the whole proceed-
ing an usurpation, and I thought it a duty to myself, as well as to my adopted
country, not to submit to such usurpation. I considered the interrogatories as

being offered to me, not in order to fix the contempt, but to enable me to purge
myself from it. The question of contempt had been prejudged. The Judge
pronounced my article to be a contempt. What then was I to answer ? That
I was not its author ? that would have been false. That it was a malicious
perversion of the facts ? that would have been false. That I had not under-
stood the Judge ? that would have been equally false. I therefore concluded that

no good purpose could be attained by answering ; because the Judge, as I have
stated, had prejudged the case, and pronounced the article a contempt ; and
in doing so had made use of language, which I considered as grossly insulting

;

the sense of which insult actuated me fully as much as my imprisonment and
suspension.

Q. By Mr. Meredith. Ifyou had said that you meant no intentional disrespect,

what do you suppose would have been the effect of such a reply?

A. I do not know what would have been the effect of it.

Q. By Mr. Buchanan. Did you not disavow all intentional disrespect in the
argument of the rule against Foreman ?

A. I did.

Q. By Mr. Meredith. Did you make that disavowal for yourself, or for Mr.
Foreman ?

A. For myself, when I unwittingly betrayed that I was the author of the
piece. I made the disavowal on behalf of the author ; but I believe I was per-
fectly understood by the Judge to be myself the author. He appeared to treat

me as such, and the witnesses have testified that they had the same under-
standing.

Q. By Mr. 3Iercdith. Was not the question in Foreman's case this, wheth-
er the publication of the article was a contempt in Mr. Foreman ?

A. Yes.

Q. And was not your answer the answer of your client ?

A. Certainly ; but, as I have already stated, while making the answer in his

name, I unwittingly gave it as my own.

Q. By Mr. Storrs. Did you know what the questions in the interrogatories
would be ?

A. I did not.

Q. Did the Judge tell you what the queries would be ?

A. He did not.

Q. The Judge told you that it was your right; but he did not tell you that
there was any order of court, compelling you to answer ?

A. Certainly not. The nature of the interrogatories was not stated to me,
and I answered that I did not want any interrogatories filed, and should not have
answered if they had been propounded.
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Hon. Thomas H. Benton called and sworn.

[A manuscript being shown to the witness,]

Q. By Mr. IVickliffe. This manuscript purports to be an extract from the

ordinance of 1754. It has been said that a part of the ordinance has been left

out. Please to state whether the translation was correctly made ; and why
the residue was not translated?

Jl. This is my hand-writing. It is entitled " Extract from" a Book entitled

'Royal Ordinances for the Establishment of the Military and Provincial Inten-

dants of the Kingdom of New Spain,' published by Order of his Catholic Majes-

ty at Madrid, in the year 1786."

I made this translation for my own use. I took it from a book of four or five

hundred pages, which is now in the Department of State.

Q. Some part of the ordinance is not here?

Jl. I dare say. The manuscript consists only of extracts.

Q. Was any part of the ordinance relating to the land claims in Missouri

omitted by you, so far as you thought it had any bearing?

A. I made the translation for my own use, six or seven years ago. I took

out from the book what I thought pertinent to those claims.

Q. The paper does not purport to be a translation of the whole ordinance?

JL. It is headed " Extracts."

Q. What is the manner and deportment of Mr. Lawless towards courts? Is

it respectful, or otherwise 1

A. It is this ; that he is a man of ardent feelings, and strongly identifies him-

self with his client. His manner is often warm, and impassioned, before the

court.

Q. By Mr. Buchanan. Is his manner respectful, or otherwise?

Jl. It always appeared to me respectful; but it is, as I have said, impassioned

and warm.
Q. By Mr. Storrs. Do you know how his manner will compare with his friend

Mr. Emmett's?
Jl. No. I have not seen Mr. Emmett under the same trials. I have only

heard him plead before the Supreme Court.

[The managers here stated that they had no farther evidence to produce, and
rested the cause on the part of the United States.

The Court then adjourned to 12 o'clock to-morrow.]

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Wednesday, January 12.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

The state of Mr. Wirt's health was represented to be such, that on motion of
Mr. Tazewell,
The Court adjourned to 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Thursday, January 13.

The managers attended.
James H. Peck, the respondent, and his counsel, Mr. Meredith, also attended.

The Vice President communicated a letter from the attending physician,

stating the condition of the health of William Wirt, Esq., one of the counsel of

the respondent, to be such as to prevent his attendance on the court before
Monday next. Whereupon
The Court adjourned to meet on Monday next.
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HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Monday, January 17.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

William C. Carr presented himself before the court, and stated, that since

the evidence had been closed, a written statement of the testimony had been
shown to him, from which, if correctly taken, he perceived that the evidence

which he had given in regard to one point of the inquiry was defective, from the

want of a remembrance, at the time he was examined, of circumstances which
had taken place before him, when sitting as a judge in the Circuit Court of

Missouri. He now, therefore, prayed leave of the court to present a con-

densed statement of the facts which had been omitted. He had reduced them
to writing, under the solemnity of the oath which had been administered to him;

in doing so, he had not chosen to rely, altogether, upon his own recollection
;

but had referred to that of Mr. Geyer, and Mr. Spalding, witnesses in this cause,

and also counsel present in the Circuit Court at the time; and also of Judge
Wash; each of which gentlemen had added a written certificate of the correct-

ness of his statement. He hoped that the court would deem this paper admis-

sible; but, if not, then it was his desire to be subjected to an oral examination

touching the facts alluded to.

The managers, being asked by the court whether they consented to the ad-

mission of this paper in evidence, desired an opportunity to read it. The wit-

ness thereupon handed it to the managers.

Mr. Buchanan then stated to the court that, from the character of the paper,

which appeared to contain a minute history of the case of the State of Missouri

vs. Hector, a negro slave, he did not feel himself justified in admitting it in evi-

dence. If the court should conclude to open the case again, the managers
would prefer going into the examination, orally.

Mr. Meredith stated to the court that he understood the paper now offered

contained a statement of the proceedings in the Circuit Court of Missouri against

a negro, convicted of larceny, and sentenced to be whipped; which had been

carried up, by appeal, to the Supreme Court of that State, where the judgment

had been reversed. The court would recollect that this whole case had come
out on cross-examination; that it was purely of a collateral kind, having no di-

rect connexion whatever with the present trial. The facts had occurred a long

time ago, probably five or six years since; but as to the exact time he was not

certain. The mind of the witness had been suddenly and unexpectedly called

to the case, on a cross-examination, and it certainly could not be considered

extraordinary that in the multitude of cases continually occurring in his court,

the witness should have forgotten, at the moment, the particular circumstances

of this case. The paper now offered was tendered, simply as an explanation.

It contained his own statement of facts, revived in his mind, partly by the recol-

lection of others, and partly by his own. It was drawn up under oath, and the

correctness of the statements it contained was confirmed by three respectable

witnesses, Mr. Geyer, Mr. Spalding, and Judge Wash, Judge of the Supreme

Court, to which the case went by appeal. The witness was induced to present

it now, with a view to prevent the interruption of the argument of the mana-

gers; but Mr. M. was instructed to say that the witness had no objection what-

ever to a cross-examination.

Mr. Wickliffe said that, as one of the managers of the impeachment, he must

protest against the practice.

The paper was thereupon withdrawn.
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Mr. Meredith now expressed the desire of the witness to undergo an oral ex-

amination, which he considered due to his character, and to truth.

*

WILLIAM C. CARR.

The court will recollect that on my cross-examination by the managers of this

impeachment, I was suddenly interrogated about the trial of a negro slave,

whose name I now remember was Hector. It was a case of the State, against

him, on an indictment for burglary, and for stealing in the house entered. It

Avas proved that the negro man Hector had, on or about

\_Mr. Buchanan. If the witness wishes to explain his former testimony,

agreed. But if his intention is, to go into a minute detail of the circumstances

of this case, we object to it.

By the Court. The witness will confine himself, as much as possible, to ex-

planation.]

That is what I was endeavoring to do ; and I was stating the circumstances,

as introductory to what seemed to be the principal point in the view of the man-
agers, when examining me on this subject before, viz. the time of executing the

sentence. It was shortly proved that the accused had brought a box, broken

open, to another negro man, and had given him five dollars to conceal it. The
accused was a waiter, in the house from which the box was taken, and well ac-

quainted with the apartments of the house. Mr. McKinney, a witness, stated

that he had heard a noise as of a person being flogged. That after a little while

the noise ceased, soon after which the witness rose, and opened his windows, in

order to pursue his usual avocation. He was then seen by the negro, Hector,

who appealed to him, and asked him to step forward and be his friend. Mr.
McKinney accordingly went to the spot where the apprehenders of the negro

had been flogging him. They had ceased to flog him, and were then debating,

among themselves, whether it would be best to take the negro before a magis-

trate, or carry him to his master. Hector now asked McKinney to step aside,

promising that he would tell him all about the matter, saying that he did not

wish them to hear ; but, if Mr. McKinney would go with him alone, he would

show him where the money was. To this the apprehenders objected, fearing that

he would escape. They all or some of them therefore went with him to the place

where he conducted them to get the money, but no money was there. Mr. Mc-
Kinney then said to Hector, " I have now come with you according to your de-

sire as you friend, and you do not show the money, as you promised." Then,

calling him " a lying dog," he gave him some blows with a switch, or cow-hide,

and left him. This concession of the negro to Mr. McKinney was objected to

by his counsel, Mr. Lawless, on the ground that it had been extorted under the

lash. I considered the testimony to be such as induced me to overrule the ob-

jection, because the confession was made privately to a friend, and had not been
made, as I understood it, under the lash ; but, although I consider it as not be-

ing incompetent evidence, I told Mr. Lawless that I would put the case before

the jury, in such a light that his client should receive no injury from its admis-

sion ; that I would instruct the jury that if they believe the confession to have

been extorted under the lash, the law declared it to be incompetent evidence,

and they must entirely disregard it. The jury then retired, and in a very short

time brought in a verdict of" guilty." I am not positive whether Mr. Lawless
moved at all for a new trial. If he did, the motion was not pressed or argued,

as I think. By the law of Missouri, if the sentence upon a criminal consists, in

part, of corporal punishment, it is usual for the court to fix the day for punish-

ment, and the hours between which it shall be inflicted : and I now firmly be-

lieve, from my own recollection, as well as the recollection of others, that cor-

poral punishment in this case, was not inflicted, till near the end of the term
;

and the terms of our court usually last six or eight weeks, during which perhaps

several hundreds of such cases are tried. I hope, therefore, that this court will

see that it is not possible for a witness, when suddenly and unexpectedly ques-
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tioned, to bring all the circumstances of each case to mind. I recollect that a
question was put to me suddenly, my answer to which, as it was taken down,
and as I presume it was given, might convey the idea that the testimony of the
negro was extorted under the lash ; I therefore felt desirous of making this ex-
planation. Appeals, in Missouri, do not apply to criminal, but only to civil ca-
ses ; but writs of error include both. I have understood, though I do not per-

sonally know, that a writ of error was in this case obtained ; but of this I

am sure, that no supersedeas was served upon the Circuit Court, and the sentence

was executed at the end of the term, after a supersedeas had been applied for

and refused, as I understood.

[Some explanations were now had as to extending the examination of this

witness ; the result of which was that any further questions put to him must be
confined to the present explanation, and not open new ground.]

Q. By Mr. Buchanan. The writ of error was not presented to you before

this negro had been flogged?

A. That is my recollection. A writ of error would not have been presented

to the Circuit Court unless it had been made a supersedeas by the court above, and
this I am confident was not done.

Q. Do I understand you to say that you had not the power of suspending the

execution of the sentence on the negro, if you had wished to do so?

A. No : I do not say that.

Q. Did you not say, on your former examination, that the objection urged
by Mr. Lawless was this, that they had flogged the negro once, and were going
to flog him again, when his confession was made?

A. I do not recollect. I cannot remember all that I stated before. It is pos-

sible I may have said so.

Q. Did you not state, before, that the confession of the negro was made un-

der the lash?

A. I think, from the report of my testimony which was taken down, and has

since been shown to me, that, through want of reflection, I did state that ; but,

from my testimony, as taken down, it will also appear that, in answer to another

question, I said that I did not consider that the confession had been extorted by

the lash, but was made voluntarily, and that I overruled the objection on that

ground.

Q. What do you now recollect as to your having said that if the sentence was
reversed they could not take off the lashes?

A. I firmly believe that that expression was not used by the court, but by the

Circuit Attorney. I most firmly believe I never said so ; or, if I did, it was
only in relating what had been remarked by the Circuit Attorney, or some
member of the bar.

Q. By Mr. Slorrs. You say, now, that after Mr. McKinney had found there

was no money forthcoming, and had said to Hector, " you are a lying dog,"

that they whipped him again?

A. When the negro got to his house, he could not produce the money, on
which, Mr. McKinney said to him, " I find you are a lying dog," and gave him
some strokes with a switch, or a cow-hide, I do not remember which.

Q. By Mr. Storrs. It was this confession, then, made between two whippings,

which you admitted as testimony ?

A. Yes.

The Hon. Ambrose Spencer, one ofthe managers, then addressed the court,

on behalf of the United States, as follows:

—

Mr. President :

I trust, sir, that my past life will protect me from the imputation or even sus-

picion of doing or saying aught from hostility to the judicial institutions of this

nation. If there be one department of this government, that has commanded
my reverence and affections more than any other, it is the judiciary. My profes-

sion, the habits of my life, and my best reflections, all combine to convince me
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that the permanency of this government, the happiness, union and security of
this people depend on a learned, upright and independent judiciary. But 1 also

think, that its excellence and value consists in the judges restraining themselves

within their legal and constitutional spheres of action ; and that when they tran-

scend their powers and prostitute their offices to the oppression of their fellow

citizens, unless they are rebuked and punished, instead of being blessings to

the community, they become scourges.

It is well known that an opinion is prevalent among us, and it has had, and
yet has, eminent advocates, that the judges should hold their offices for short

and limited periods, that they may periodically be brought in review before the

appointing power. This opinion is founded on a supposed tendency on the part

of the judiciary to encroach on the other departments of the government ; and
also on the natural propensity of the human mind to usurp more power than has
been granted. If the constitutional power of the House of Representatives to

impeach officers of this government, and the power of the Senate to try them,
should become inefficient, and a solemn mockery, as it has been represented it

would be ; and if the people come to believe, that guilty men can pass this or-

deal unhurt and untouched ; the inevitable consequence will be, that the tenure
of judicial offices will be changed, and the independence of the judiciary will

be destroyed. From such a calamity, may we be preserved. The duty assign-

ed me by the House of Representatives, is a painful one. I am about to urge

the conviction of the respondent, for a high judicial misdemeanor ; and he ha3

much at stake. The consequences of his conviction have been eloquently and
even pathetically described, by his learned advocate ; and I felt the full force

of the appeal he made to the sensibilities of his auditors. My duty is stern

and inflexible, which no considerations or feelings of sympathy can influence.

There is, however, one cheering and consolatory reflection ;—the House or" Rep-
resentatives, after a patient and full examination, came to the resolution to im-

peach Judge Peck, by a very large majority ; and the record will show an ab-

sence of all party feeling. Could 1 believe, that that baleful spirit had mingled

itself with and predominated in that vote, no earthly consideration could have
prevailed on me to appear here as one of the prosecutors of this impeachment.
I have not language to express the abhorrence of my soul, at the indulgence

of such unhallowed feelings, on such a solemn procedure. The respondent's

counsel have exerted, and doubtless will exert, their utmost skill and powers of

persuasion, in drawing the attention of the court from the real character and
heinousness of his judicial conduct, by going into a great variety of extraneous,

and, as I apprehend, irrelevant inquiries. I cannot believe they will succeed
in seducing the attention of the court from the real points in issue. Much less

will I believe, that the court will allow any supposed and boasted services of

the respondent, in saving a part of the national domain, to be offset against his

official delinquencies. If I understand the duties of a manager as contradis-

tinguished from those of an advocate, I shall keep myself within my proper

sphere, and urge nothing which I do not conscientiously believe pertinent and
well founded. Believing Judge Peck's judicial proceedings against Mr. Law-
less to have been tyrannical, illegal, and unmerciful^ I shall be compelled to say

so. My unfeigned respect for this high tribunal, and for myself, shall restrain

me from all unnecessary harshness of epithet and language.

At this stage of the trial, I shall not go into an examination or comparison of

the article written by Mr. Lawless with the Opinion of Judge Peck ; I leave

this in abler hands. The substantial truth and innocency of Mr. Lawless' an-

alysis of the Opinion will be made manifest. This trial, it must be evident, in-

volves questions of the highest magnitude ;—the powers of an inferior court of

the United States to punish a citizen summarily; depriving the party accused of

a trial by his peers ; subjecting him to the jurisdiction of an irritated Judge, who
supposes himself aggrieved, without appeal and without review. It involves

an inquiry into the liberty of speech and the press, those great bulwarks of free-

37
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dom ; and as I think into the well being and stability of the judiciary itself: but

above all into the sacred immunity of personal liberty.

I have thought it but fair to the respondent and his counsel to give a more
expanded view, at this period of the trial, of the principles on which i think this

impeachment depends, and by which it must be governed. In the views I am
about to submit to the court, propositions may be advanced which will not be

controverted ; but not knowing the line of argument jntended to be pursued by
the respondent's counsel, I shall endeavor to anticipate such as I presume will

be insisted on.

It is necessary to a right understanding of the impeachment, to ascertain and
define, what offences constitute judicial misdemeanors. A judicial misdemeanor
consists, in my opinion, in doing an illegal act colore officii with bad motives, or

in doing an act within the competency of the court or judge in some cases, but

unwarranted in a particular case from the facts existing in that case, with bad
motives. To illustrate the last proposition ; the 8th article of the amendments
of the constitution forbids the requirement of excessive bail, the imposition of

excessive fines, or the infliction of cruel or unusual punishments. If a judge
should disregard these provisions, and from bad motives violate them, his offence

would consist, not in the want of power, but in the manner of his executing an
authority intrusted to him, and for exceeding a just and lawful discretion.

I shall insist, 1st. That Judge Peck, under the facts and circumstances of

the case, had no jurisdiction to punish Mr. Lawless by imprisonment.

2d. If he had jurisdiction, I shall deny that Mr. Lawless had committed any
offence whatever ; that he had a perfect and indisputable right to publish the

article, "A Citizen."

3d. I admit that Judge Peck had the power, in a case proper for its exercise,

to suspend Mr. Lawless, or even to strike him from the rolls as an attorney and
counsellor of his court. I shall insist that no offence having been committed,
his suspension was an arbitrary and wanton act of judicial oppression. I shall

insist, that admitting both the power, and that an offence was committed by Mr.
Lawless, that the punishment was so unfit and disproportioned to the offence,

as to furnish the clearest proof of a wicked and bad motive, amounting to amis-
demeanor in office.

Had Judge Peck jurisdiction, under the facts and circumstances of the case,

to punish Mr. Lawless by imprisonment ?

This inquiry proceeds on the supposition that the article, "A Citizen "is
what Judge Peck has asserted it to be, a false and malicious libel. The only

sources of power from which this jurisdiction can be derived are, 1st. the statu-

tory provisions of the United States. 2d. The common law, or lex non scripta of

England, or of the United States in their national capacity; or, 3d. The inherent

or implied power of the courts of the United States, resulting from the authority

conferred on them to hear, try and determine causes.

Do the laws of the United States confer the jurisdiction in question?
This I apprehend will not be asserted ; should it be, however, it is easily dis-

proved. The 17th section of the judiciary act of the 24th of September, 1789,
declares, " that all the said' courts of the United States shall have power to ad-
minister all necessary oaths or affirmations, and to pitnish by fine or imprisonment, at

the discretion ofsaid courts, all contempts of authority in any cause or hearing before

the same."

By the known rules of construction, effect must be given to every member of
the clause : the contempts of authority must occur in a cause or hearing before

the courts : the cause or hearing must be pending in the courts : thus broadly
marking the distinction between such cases as would be contempts of authority,

in causes or hearings before the courts, and such as would not be thus punished,

and which might occur in relation to causes or hearings which had been acted

upon, and ceased to be before the courts.

This power was undoubtedly conferred on the courts, to enable them to ef-
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fectuate their orders and decrees in causes pending before them. When these

courts were in the- exercise of their common law jurisdiction, it would be essen-

tial in many cases; but the exercise of their equity jurisdiction rendered such
powers absolutely necessary. The proceedings of a court of equity are ordi-

narily in personam. The power to compel an answer to a bill, and to carry into

specific execution contracts for the conveyance of lands, are instances of the

necessity of proceeding by attachment, where the orders and decrees of a court

are disobeyed. This section also gives authority to the courts of the United
States to punish such contempts as are committed in the face of the court, or

its immediate precincts, by tumultuous conduct, disturbance of the court, or any
indecorous conduct, obstructing or interrupting that good order and decency
necessary to be observed in all courts; for these are contempts of authority,

whilst the courts are engaged in the business before them, and therefore are

contempts of authority in a cause or hearing before the courts.

But most clearly, the power thus given to the courts, can by no known rule

of construction be made to extend to causes or hearings which had been before

the court, but had been finished, and removed from its cognizance, and were not

before the court, when an act took place, which, had a case been pending, might
have been treated as a contempt of authority. The distinction is a plain and ob-

vious one. Contempts of authority in relation to a pending and undecided cause,

might prejudice one of the parties, or it might intimidate the court, and thus it

might obstruct and disturb the pure and fearless administration ofjustice : these

contempts might require immediate suppression; but when a cause had been ter-

minated and ceased to be pending, no such consequences could take place, and
therefore, with respect to such causes or hearings, no such power was necessary,

nor given.

The court will please to bear in mind, that Mr. Lawless' alleged contempt
took place in relation to a cause (Soulard's heirs vs. the United States) which
had been finally adjudicated, and removed from the District Court of Missouri,

by appeal to the Supreme Court of the United States, several months before the

article "A Citizen " was published. If I do not greatly deceive myself, the

negative of the proposition, that Judge Peck had jurisdiction derived under the

laws of the United States, to proceed against Mr. Lawless in the manner he did,

has been made out. •

Is the common law, or the lex non scripta, the law of the United States in its

national capacity, and could Judge Peck derive his jurisdiction to proceed
summarily, and punish Mr. Lawless, from that source?

This question opens a wide field of inquiry and argument; but it has already

been explored, and I shall content myself, by showing that the question has
been decided in such a manner and with such weight of authority as to preclude

the necessity of renewed argument, and to put it at rest forever.

The report to the House of Delegates of Virginia, universally ascribed to Mr.
Madison, contains such a copious and masterly view of this point, it so exhausts

the subject, that nothing now can be added to it. It commanded my full and
hearty assent at the time, and I believe I may add the assent of the nation. It

is not eulogy, but matter of history to say, that no man better understood the

great principles of the national constitution, than this pre-eminent constitutional

lawyer. Indeed, even at this day, his expositions of that instrument are re-

garded with veneration, and carry with them so much authority as to settle the

construction ofthe import and meaning of that instrument.

It had been asserted in some of the resolutions of the States, responding to

the original resolutions of the Virginia Legislature, disapproving the sedition

law of Congress, that the common or unwritten law, both in civil and criminal

cases, made a part of the law of the States in their united or national capacity.

The report referred to, states, that the novelty and extravagance of this preten-

sion would have consigned it to silence, but that the auspices under which this

innovation presented itself constrain the committee to notice it. The committee
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assert that the common law was the separate law of each colony prior to the re-

volution, and was unknown as a law pervading and operating through the whole
as one society; that it was not the same in any two of the colonies, the modifi-

cations were materially and extensively variant; there was no common legisla-

ture by which a common will could be expressed, nor any common magistracy
by which such a law could be carried into effect. Did the revolution imply or

introduce the common law as a law of the Union? the fundamental principle of

the revolution was, that the colonies were co-ordinate members with each other

and with Great Britain of an Empire, united by a common executive sovereign,

but not united by a common legislative sovereign. The legislative power was
maintained to be as complete in each American parliament, as in the British

parliament; and the royal prerogative was in force in each colony by virtue of

its acknowledging the king for its executive magistrate, as it was in Great Bri-

tain by virtue of a like acknowledgment there. A denial of these principles by
Great Britain, and the assertion of them by America, produced the revolution.
r

I he committee next examine the articles of confederation, and assert, that no
such law is named, or implied, or alluded to, as being in force, or as brought

into force by that compact; that such inference is precluded by the second arti-

cle, which declares, " that each State retains its sovereignty, freedom and inde-

pendence, and every power, jurisdiction, and right, which is not by this con-
federation expressly delegated to the United States in Congress assembled."

It is admitted that parts of the common law have a sanction from the constitu-

tion, so far as they are necessarily comprehended in the technical phrases, ex-

pressing the power delegated, and so far as such other parts may be adopted by
Congress as are necessary and proper for carrying into execution the powers
expressly delegated. And it is asked, if the common law had been understood

to be a law of the United States, why was it not expressed in the constitution?

The difficulties and confusion inseparable from a constructive introduction of

the common law would afford powerful reasons against it. Is it to be the com-
mon law with or without the British statutes? if without the British statutes, the

vices of the code would be insupportable. If with these amendments, what pe-

riod is to be fixed for limiting the British authority over us? Is it to be the

date of the eldest, or the youngest of the colonies? Or are the dates to be
thrown together, and a medium deduced? Or is our independence to be taken

for the date? Is again regard to be had to the various changes in the common
law made by the local codes of America? Is regard to be had to such changes
subsequent, as well as prior to the establishment of the constitution? Is regard

to be had to future as well as past charges? Is the law to be different in every

State, as differently modified by its code, or are the modifications of any partic-

ular State to be applied to all?

But I forbear to trouble the court with any further extracts. The report pro-

ceeds in an irresistible train of reasoning, to refute the absurd idea, that the

common law of England, in civil or criminal cases, is applicable to the courts of
the United States in their united and national capacity. The report admits

that the common law would furnish the rules of decision, but not the source of
power, in many cases, in which jurisdiction is given to the courts of the United
States by the constitution and the laws of Congress pursuant thereto, the judi-

ciary power extending to several cases, not within the legislative power of Con-
gress, as in suits in the courts of the United States, between citizens of different

States, and between a citizen of a State and a foreign citizen or subject, and
several other cases. And consequently we find, in the 34th section of the ju-

diciary act, a provision " that the laws of the several States, except where the

constitution, treaties, or statutes of the United States shall otherwise require or

provide, shall be regarded as rules of decision in trials at common in the courts

of the United States in cases where they apply." And in the case of the Uni-
ted States is. Aaron'Burr, 1 Kent's Commentaries, 313, Chief Justice Marshall

declared, " that the laws of the several States could not be regarded as rules of
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decision in trials for offences against the United States, because he said no man
could be condemned or prosecuted in the federal courts on a Stale law. T«he
expression 'trials at common law,' used in the ,->4th section if the judicial act,

was not applicable to prosecutions for crimes. It applied to civil suits as con-
tradistinguished from criminal prosecutions, and to suits at common law as con-
tradistinguished from those which came before the court, sitting as a court of

equity or admiralty." In the case of the United States vs. Worrall, 2d Dallas,

38 -J^ which was an indictment for an attempt to bribe a commissioner of the

revenue of the United States, Judge Chase held that an indictment at common
law could not be sustained in the Circuit Court of the United States. He ad-
mitted Congress were authorized to define and punish the crime of bribery in

such a case, but as the act charged as an offence had not been declared by law
to be criminal, the courts of the United States could not sustain a criminal prose-

cution tor it. The United States (he said in their national capacity, have no
common law, and their courts have not any common law jurisdiction in criminal

cases. The District. Judge (Mr. Peters) held that the courts of the United
States, had jurisdiction, and he considered the offence as one against the well-

being of the United States, and from its very nature cognizable under their au-
thority. He does not affirm the existence of a common law jurisdiction in

criminal cases, unless it be in a case where the offence is solely against the

United States and not cognizable elsewhere. In the case of the United States

vs. Hudson & Goodwin, 7th Cranch,32, the question came directly before the

Supreme Court of the United States. The defendants were indicted, in the

Circuit Court of the United States for the District of Connecticut, for a libel on
the President of the United States and Congress; and it was decided that the
courts of the United States could not exercise a common law jurisdiction in

criminal cases. Mr. Justice Johnson gave the opinion of the court. He treats

it as a question settled in public opinion, and one to be decided by simple and
obvious reasoning. The powers (he says) of the general government are made
up of concessions from the several States: whatever is not expressly given to

the former, the latter expressly reserve. The Supreme Court possess jurisdic-

tion derived immediately from the constitution, of which the legislative power
cannot deprive it. All other courts created by the general government possess
no jurisdiction, but what is given by the power that creates them, and can be
vested with none, but what the power ceded to the general government will

authorize them to confer. But all exercise of criminal jurisdiction in com-
mon law cases, we are of opinion, are not within their implied powers.

This decision adopts substantially Mr. Madison's reasoning in his celebra-

ted report, and has forever put at rest the question whether the courts of the
United States have a common law criminal jurisdiction. It has, however, been
reiterated in the case of the United States vs. Coolidge and others, I Wheaton.
The defendants were indicted for forcibly rescuing a prize taken by two American
privateers, on the high seas. The Attorney General declined arguing the case,
and after some conversation on the bench, Mr. Justice Johnson, in giving the
opinion, says, "that the Attorney General having declined to argue the case,
and no one appearing for the defendants, under these circumstances the court
would not choose to review their former decision, or throw it into doubt," and
affirmed the judgment below.

The next inquiry is, whether a contempt of court, consisting of a libel, in an
alleged misrepresentation of an opinion, is a criminal offence. It is only ne-
cessary to ask, what constitutes a crime? It is the doing an act forbidden by the
law, or the omission to do an act which the law enjoins. Libellous publications
concerning individuals and magistrates, is a criminal offence, and punished as such
in all civilized communities ; and the proceeding to punish a libel as a contempt
of court is a criminal proceeding: and so Judge Peck considered it, for his

rule against Mr. Lawless is entitled, The United States vs. Luke E. Lawless.
He treated it as an offence against the United States, that the authority of its
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court had been contemned. Mr. Justice Blackstone so considers it, for he says,

4th Com. 287, in speaking of an attachment for a contempt, " this summary pro-

cess makes the defendant answer on oath to a criminal charge." It is so con-
sidered by every elementary writer. It may be contended, that the punishment
of a contempt, by summary process, is not the exercise of a criminal jurisdic-

tion, because it has been exercised by courts not possessed of such jurisdiction,

the Courts of Chancery and other courts of mere civil jurisdiction. The want
of a general criminal jurisdiction in these courts, proves nothing. If the^ are

armed with it, in punishing contempts, quoad hoc, they have a criminal jurisdic-

tion; though in all other respects they may not possess it.

I have, I trust, established the proposition, that the United States, in their na-

tional capacity, have no common law, and that the courts instituted under their

authority do not possess any common law criminal jurisdiction. The conse-

quence must be, that if Judge Peck has resorted to the common law as a source

ofjurisdiction, he has usurped a power he did not possess, and must be judged
to have acted illegally.

It comes then to be examined, whether the respondent could legally punish

Mr. Lawless by imprisonment, by virtue of any inherent or implied power in

the court in which he presided.

1. Although I admit, that had there been no statutory provision for punishing

contempts of the nature of that alleged to have been committed by Mr. Lawless,

there would have been an inherent or implied power in the court to punish cer-

tain contempts
;
yet that there being a statute regulation in such cases, it must

be observed and could not rightfully be transcended.

2. I propose to show, if the last proposition be untenable, that the inherent or

implied power in question cannot lawfully be extended or enforced beyond the

necessities of the case, and ought not and does not extend to the punishment of

libels in reference to causes which have been decided and passed from the cog-
nizance of the court.

I have already commented on the 17th section of the judiciary act, stated its

terms and the powers it confers on the courts of the United States, and I think

proved, that the power to punish for contempts of authority are expressly re-

stricted to such causes or hearings, as are pending at the time before the courts,

and that the power does not extend to punish for contempts in reference to causes

which have been finally decided and removed from the cognizance of the courts.

I now insist that this statutory provision excludes all inherent or implied powers,

emphatically in those cases wherein the legislative will has been expressed.

The judicial act of 1 789 created all the inferior courts of the United States
;

and although, by the constitution, it is declared that " the judicial power of the

United States shall be vested in our Supreme Court and in such inferior courts

as the Congress may from time to time ordain and establish," the District and
Circuit Courts had no existence until they were established by law. The very

law calling them into existence prescribed their powers as to certain kinds of

contempts ; and the makers of the law expressed their will, that the punishment

by fine or imprisonment for contempts of authority in relation to causes or hear-

ings, should be in such causes or hearings only as were before the courts—to

causes or hearings pending in the courts. This enactment operated as a limita-

tion of the powers of the courts, if their inherent or implied powers would have

authorized these courts to punish for contempts of authority in causes or hear-

ings not before the courts; for it is an undeniable principle, founded on the

soundest reasons, that where a new jurisdiction is created, and a power is con-

ferred, which is required to be exercised under certain qualifications, and un-

der a particular state of facts ; it is virtually a "negation of the exercise of that

same power, in the absence of the required facts. When Congress therefore

authorized all their courts, in the very act creating them, to punish by fine or im-

prisonment all contempts of authority in any cause or hearing before the same ;

they negated the power to punish in that manner, all contempts of authority in
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any cause or heaving not before these courts. I contend that the power was
not only negated as to such causes as were not pending, but that it involved

an absolute absurdity to suppose there can be a contempt of authority commit-
ted as to causes no longer before a court. In ex parte. Bollman and Swartwout,
4 Cranch, 93, Chief Justice Marshall laid down this rule: " Courts which origi-

nate in the common law, possess a jurisdiction, which must be regulated by
their common law, until some statute shall change their established principles;

but courts which are created by written lair>, and whose jurisdiction is defined by

written law, cannot transcend that jurisdiction.^^ This elementary principle, ap-

plied to the present inquiry, with the additional fact, that the law which created

those courts, and gave the jurisdiction to punish for contempts, restrained the

exercise of the power to causes pending when the contempt of authority took

place, seems to me to be decisive of the question.

But suppose it be admitted that the courts of the United States have an inhe-

rent or implied power, not regulated by statute ; what is its extent and under
what circumstances may it be exerted? I freely admit that in the absence of any
legislative provision the conferring a power on courts to hear, try and determine
causes, implies the power to use all means necessary to accomplish the princi-

pal powers. And Mr. Justice Johnson very truly said, in the case of the Uni-
ted States vs. Hudson & Goodwin, that " to fine for contempts, imprison for

contumacy, (which Blackstone defines a wilful disobedience of the orders of a

court,) enforce the observance of order, are powers which cannot be dispensed

with, because they are necessary to the exercise of all others."

This implied power extends no further than necessity requires ; and if it be
not thus limited, it is without limits, and in weak or wicked hands might be used

to a fearful extent, utterly incompatible with the rights and liberties of the peo-

ple. If it be unlimited, if it is to depend on the mere discretion of the judges,

it is a despotic power, and intolerable in a society governed by known laws.

My positions are, first, that no act can be punished under this implied power as

a contempt, unless it takes place when the courts are in the exercise of their

judicial functions ; and, 2d, that it can by no possibility extend to authorize the

punishment as for a contempt, of such an act as that for which Mr. Lawless
was punished. These propositions can, I think, be established by the highest

authority. Anderson vs. Dunn, 6th Wheaton, 204. The action was for an as-

sault and battery and false imprisonment. The special plea was most skilfully

and ingeniously drawn so as to conceal from the court the nature of the contempt
committed, and common rumor and newspapers only, inform us what it was. It

was doubtless drawn by the then Attorney General (Mr. Wirt.) [Here Mr.
Meredith said in a low tone, that Mr. Wirt did not draw it, but that Mr. Jones
did.] It states substantially, that the defendant was serjeant-at-arms of the

House of Representatives ; that he had executed the speaker's warrant, in ar-

resting and detaining the plaintiff, pursuant to the orders of the House, by whom
it was resolved that the plaintiff had been guilty of a breach of the privileges of
the House, and of a high contempt of the dignity and authority of the same ; that

after he had been brought before the House, and the matter had been examined
into, the House finally resolved and adjudged the plaintiff to be guilty, and con-
victed him of the charge aforesaid, and directed that he should be reprimanded
by the speake/ and discharged. The plaintiff, instead of setting forth by repli-

cation the true cause of his arrest, demurred to the plea, and on this the argu-
ment proceeded. The defendant's counsel, one of whom was Mr. Wirt, then
Attorney General, advanced doctrines, with which I entirely concur, and if I

mistake not, placed the exercise of the implied and inherent power of the House
of Representatives and courts of justice, on grounds not only rational, but im-
pregnable ; and I think I have his authority for the limitations of this power
for which I contend. He insisted that the necessity of self-defence was as inci-

dental to legislative as to judicial authority ; that this power was not a substan-

tive provision of the common law adopted by us, but was rather a principle of
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universal law, growing out of the natural right of self-defence belonging to all

persons ; that it was confessedly within the competency of the House to ren-

der such a judgment in some cases, such as that of a direct interruption to its

proceedings by open violence within its walls. But from the plea non constat

what was the nature of the offence? That it was sufficient for the protection of

the officer, that the House had jurisdiction to punish for contempt, and that it

had adjudged the plaintiff guilty of a contempt. The power of punishing for con-
tempts (he said) was incidental to all courts of justice, and even to the most inferior

magistrates when in the exercise of their public functions, and arises out of the ab-
solute necessity of the case which renders it indispensable that they should have
such a power.

1 have given the pith of the argument, and agree to every word of it. It

contains a most important admission, which it will be difficuli to surmount—that

the implied power of the courts to punish for contempts is a protective power
only, that ot sell-defence

; and was to be called into exercise only, when the

courts contemned or interrupted, were at the time of such contempt, in the per-

formance of their public functions. And I must insist that these are the only
sale and salutary principles, with which courts ot justice can be armed ; and if

they are departed from, and a broad and undefined discretion shall be conceded
to them, there is no secuiity for personal liberty Mr. Justice Blackstone, who
was not deficient in loyalty, nor adverse to the prerogative of the king, or courts,

admits that the power exercised by the latter, of summary proceedings in cases

of contempts, is adverse to the genius of the constitution in all other respects.

But to come back to the case of Anderson and Dunn, the Supreme Court
adopted M;. Wirt's argument, and unless I should fatigue the court with un-
necessary citations, 1 will merely submit one sentence of the opinion delivered

by Mr. Justice Johnson. In page ^ti, he says: "But there is one maxim
which necessarily rides over all others

; it is, that the public functionaries must be

left at liberty to exercise the powers the people have entrusted to them. The
interests and the dignity of those who created them require the exertion of the

powers indispensable to the attainment of the ends of their creation." The whole
scope of the opinion places the power as arising from necessity, and confines its

exercise to indispensable necessity.

We are now then prepared for the inquiry, whether the powers exercised by
the respondent in the case before the court, were necessary and indisjttnsable

to the performance of his judicial functions. If words have not lost their mean-
ing, there existed no indispensable necessity, calling for the exercise of this

anomalous and dangerous power in the case before the court. The pretended

offence of Mr. Lawless took place in vacation of term ; it consisted of a synop-

sis of the errors of doctrine and fact into which, he humbly believed, the Judge
had fallen. These errors were attributed to an opinion published by the Judge
himself in a newspaper long after the cause had been decided, and long alter it

had been removed by appeal from his court. The publication made by Mr. Law-
less was fastidiously respectful, imputing nothing to the Judge but error. Judge
Peck has seen fit and felt it to be necessary, to brand this innocent and harmless
publication as a most outrageous and wanton libel. If it was so in fact, then

Mr. Lawless was punishable by indictment or information in the State courts of
Missouri, where we are to presume ample justice would have been dealt out.

By the summary process adopted by the respondent, Mr. Lawless is stripped of

every right guarantied to freemen. His prosecutor is the respondent himself;

the offence imputed to him, cloak the matter as we can, is one against the re-

spondent himself; and he, the aggrieved party, erects himself into a tribunal, to

try before himself and punish by his sole authority, this wrong against himself,

thus trampling upon the sacred rights of every American citizen, of a trial be-

fore his peers, by an impartial tribunal. And all this is attempted to be justified

by the pretended necessity, indispensable necessity of the case. What neces-
sity was there of an instantaneous proceeding ; were the operations of the law
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too tardy in their usual and accustomed forms? The greatest malefactor has se-
cured to him do impartial trial before his peers ; and did Mr. Lawless' offence
divest him of the same rights? There is not a shadow of pretext for the exercise

of this odious power ofsummary proceeding against Mr. Lawless—and this I hope
hereafter to make more manifest ; and I submit to the justice and good sense of
this court, that the natural and proper limitation of this implied power of the

courts to punish for contempts, is to such cases as directly interrupt and impede
its dictions.

Admitting, for the purposes of the argument, that the respondent may resort

to the common law not only as a source ofjurisdiction, but, if his counsel choose,
as evidence of the exercise of the implied power of the courts to punish for con-
tempts,—I shall yet insist, that even this c;.de furnishes no precedent, and no
authority to the respondent, for the course he has pursued. I must not be un-
derstood to admit, that the exercise of this power in England has its origin

in the inherent or implied powers of the courts. It has grown up there from
immemorial usage, and by gradual encroachments of the courts. Its existence
there affords no proof of its originating from indispensable necessity.

I shall contend, 1st, That after a cause has been decided finally, and passed
from the cognizance of the court deciding it, it is perfectly lawful by the common
law for any man to comment on the decision, to expose its errors, and even to

censure it, providedthere be no imputation of dishonest or improper motives, on
the court or magistrate, whose opinion is reviewed. 2d. If there be the im-
putation of dishonest or base motives on the court or judges, in a case thus

circumstanced, the only legal mode of punishment would be by information or

indictment as for a libel.

The first proposition would seem to require, in a land of freedom, no author-

ity for its support. It is as important and interesting to the community that erro-

neous judicial opinions, involving great interests, should be as open to discus-

sion and criticism, as treatises on ethics, religion, or politics. To impute er-

rors to a judicial opinion, neither scandalizes those who have pronounced it,

nor affects their standing or usefulness, unless indeed judges claim an infallibil-

ity, to which all other men have no pretensions. Commentaries on opinions

have useful effects—they may correct errors; but at all events they have a ten-

dency to induce greater caution and circumspection. It would seem to me
that a judge who would consider himself insulted and his court brought into

disrespect by ascribing to him errors of law or fact, must either be a very vain

man, or else feel a consciousness of his unfitness for his station.

The law of England recognizes the right of discussing the opinions of courts

in the fullest and amplest manner ; and surely it will not be contended that our
institutions are less tolerant in this respect. Holt, a late writer on the doctrine

of libels, has collected m»st of the cases determined in England, and deduced
from them the most correct and just conclusions : he puts in contrast, some of

the ancient and modern decisions, and shows the progress of civilization and im-

provement. He gives (page 170) an account of the proceedings against

Northampton, reported in 3d Institute, 174 : it occurred in 18th of Edward
III, 1344. I refer to it as the only case countenancii g the respondent's pro-

ceedings, and it may have been his precedent. Northampton wrote a letter to

one of the king's counsel, importing that neither Sir William Scott, Chief Justice,

nor his followers, the king's justices, nor their clerks, any great things would
do by commandment of our sovereign lord the king, nor of queen Phillippa, in

that place, more than any other of the realm. On being called before the court,

he confessed the letter, and the judgment of the court was, that his having con-

fessed it, and that the letter is not true, by color whereof the king may be offend-

ed with the court and his justices on that account, which would tend to the dis-

grace of the justices and the court; he was committed to the marshal and or-

dered to find six sureties for his good behavior. The folly and absurdity of

38
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this proceeding and its occurrence in a barbarous age, require, that it should
be held up as a beacon to be avoided.

After reviewing the cases, Mr. Holt says, " it is therefore a rule founded on
the reason of the common law, that all contempts to the process of the court,

to its judges, juries, officers and ministers, ivhen acting in the due discharge of
their respective duties, whether such contempts be by direct obstruction, or con-

sequentially, that is to say, whether they be by act or writing, are punishable by
the court, or they may be abated instantcr, as nuisances to public justice, and
subject the party offending to fine and imprisonment." Thus adopting the dis-

tinction on which I insist, between acts done when the court is performing its

functions, and acts done when their functions have ceased.

Again, he says, "it is undoubtedly within the natural compass of the liberty

of the press to discuss in a decent and temperate manner, the decisions and judg-
ments of a court of justice; to suggest even error; and, provided it be done in the

language and with the views of fair criticism, to censure what is apparently

wrong: but with this limitation, that no false or dishonest motives be assigned

to any party." It will possibly be said, that Mr. Lawless' article is not a fair

criticism, that it is a perversion of the Opinion. Its language is decent and tem-
perate, and the author professes to believe that Judge Peck erred in two par-

ticulars pointed out; and I understand Mr. Holt to maintain, that there is no
other limit to the discussion of opinions of a court, than that false and dishon-

est motives must not be charged, or otherwise the discussion would be libellous.

2d Salk. 697. One Langley was indicted for saying to the Mayor of Salisbury,

that he was a rogue and a rascal. Holt, Chief Justice, held the words not to be

indictable, for the mayor was not in the execution of his office; and by the whole
court, words that directly tend to a breach of the peace, as if one man challenge

another, are indictable; but for these petit offences which are contra bonos mores,

the law has another provision, by requiring surety of the peace and good beha-

vior, in default whereof the magistrate may commit him, when spoken out of

court; and when in court, then the magistrate may proceed summarily against

him, and fine him for the contempt. To the professional gentlemen of the court

it would be superfluous to speak of this eminent and distinguished Judge, whose
fame as a jurist, and whose fearless integrity as a judge, have secured for him
the respect and veneration of posterity. I ask, is there any difference in princi-

ple between written and verbal calumny ? Might Mr. Lawless, without fear

of the summary process of Judge Peck's court, revile the Judge, and impute to

him the basest of motives for the Opinion he delivered; and yet be liable to this

process, for writing a temperate and decent article, free from any kind of im-

proper or disrespectful expressions? The turpitude of the offence would be the

same, whether the words were written or spoken ; and had he spoken what he

has published, would it be a contempt of court? The only difference between
speaking and writing is this, that the latter is more permanent, and may be more
widely circulated, and therefore when libellous, may aggravate the offence;

but the moral delinquency is precisely the same.

It appears from the testimony that the respondent had Blackstone's Commenta-
ries before him, in his proceedings upon the rules against Foreman and Lawless,

and he seems to place great reliance on this commentator. Blackstone, after speak-

ing of direct contempts in the face of the court, treats of those which are con-

sequential, and says, " others in the absence of the party, as by disobeying or

treating with disrespect the king's writ, or the rules or process of the court; by

perverting such writ or process to the purposes of private malice, extortion or

injustice; by speaking or writing contemptuously of the court or judges acting

in their judicial capacity; by printing false accounts, or even true ones, without

proper permission, of causes then depending in judgment." Blackstone speaks

most accurately, and it seems impossible for an intelligent man to misconceive

him, and that nothing but passion or prejudice could have produced so errone-

ous a construction of his text, as Judge Peck has fallen into. He puts speaking
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and writing upon the same footing, and with respect to contempts of either kind
he manifestly indicates, that they must take place, to authorize a summary pro-
ceeding, u'hen the judges are acting in their judicial capacities, or when these
false representations are made in causes undecided and then depending in

judgment. There is some show of reason in summarily punishing such offences
in pending causes, because they may pollute the jury, or overawe and in-

timidate the judge, and thus poison the sources of justice. But in decided
causes no such consequences can be produced, and therefore the power never
existed, and is constantly denied ; and a safe and effectual constitutional remedy is

at hand, indictment and trial before a jury and an impartial court. Huggon-
son's case, 2 Atk. 469, was cited by the respondent in his argument before the
House. There a gross libel had been published, abusing the party and third per-

sons who had made affidavits, and it was a pending and undecided cause before
the courts. Lord Harchvicke said there were three sorts of contempts—scandaliz-
ing the court, another in abusing the parties, and the last in prejudicing mankind
against persons before the cause is heard. He does not define in what scan-

.

dalizing the court consists, nor when it is punishable: but a judge must always
be considered in general observations, to mean them to apply to the case under
consideration, or a case circumstanced like it ; and. evidently by scandalizing
he meant direct reproach. Great reliance will probably be placed on the case
of the King vs. Almon, or rather the undelivered opinion of Chief Justice Wil-
mot, found among his papers and published. This opinion is entitled to no
more respect, and as for myself I do not consider it entitled to as much respect,

as the opinions of many American lawyers. If I mistake not, this is the same
Judge Wilmot, who maintained that the consideration of a promissory note, be-
tween the original parties, was not inquirable into, and he probably led Black-
stone into one of the greatest errors in maintaining that assertion, in his whole
Commentaries. Not being able to foresee the use which may be made of this

opinion, I cheerfully leave it in abler hands. The case of the people vs. Freer,
1 Caines, 485. The people vs. Few, 2 Johns. 290, and Oswald's case, 1 Dal. 319,
have been referred to by the respondent, to justify his proceedings. In all these
cases, the causes were depending before the courts when the publications were
made In Darby's case, before the Supreme Court of Tennessee, the court jus-
tify themselves in striking him from the rolls, on the ground of his having made
a publication, for the purpose of forestalling the public opinion on the merits of
a pending case.

And here I beg leave to state my views of the power of the courts of the Uni-
ted States in suspending and striking from the rolls the attorneys and counsel-
lors of those courts. Although I shall not have the temerity to dispute the pro-
positions of Chief Justice Marshall, in the case ex parte Burr, 9th Wheaton, 531,
yet I do think this power may be vindicated on different grounds. By the 35th
section of the judiciary act> it is enacted " that in all the courts of the United
States, the parties may plead and manage their own causes personally, or by
the assistance of such counsel or attorneys at law as by the rules of the said
courts respectively, shall be permitted to manage and conduct causes therein."
This permission is given in the shape of licenses, and the attorneys and coun-
sellors take an oath to demean themselves fairly and honestly. For gross profes-
sional misconduct, or the commission of crimes denoting the absence of all in-
tegrity, the courts may and ought to revoke the licenses. It is a trust for the
benefit of the people, who may be suitors in courts of justice : to allow a man
to continue in a trust, without the qualities essential to its faithful execution,
would be to countenance and uphold the violators of the trust. The power vested
in the courts at their discretion to permit counsellors to appear before them and
manage causes therein, implies a power to revoke that permission, and upon
principles of universal law the power competent to grant a license, must have
the power when it is perverted, to rescind or revoke it. Besides, it is matter of
absolute necessity to the public good, not to tolerate dishonest men in the ex«
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ercise of a profession requiring learning and integrity. Attorneys and coun-
sellors are amenable for their conduct to no other department of the government,
but the court ; and if the power to remove them from office for just cause
did not exist, the profession itself and the administration of justice would fall

into deserved contempt. It is, I ttust, manifest that the power of suspending and
striking attorneys from the rolls, is entirely distinct from that of summary pro-

ceedings for contempts. I think myself fully warranted in asserting that no ad-

judged case in modern times can be produced, showing the exercise of the power
in an English court of punishing as for contempts, libelous publications on courts

or parties to suits, in reference to causes finally adjudicated and decided : if

there are such cases, they have escaped my researches. The books are full of

cases of indictments, and informations for such offences against judges and juries.

I have spoken of the harmless tendency of the article written by Mr. Lawless
;

and believe it has been shown, that there exists no foundation for the exercise
of the anomalous summary process adopted by Judge Peck, in the laws of the

I

United States, the common law, or the inherent power of couits. It will, it

must be conceded, that the exercise of this high and as it seems to me, in weak
or wicked hands, most dangerous power, is invested in courts, for the public

good, to be exercised only in cases of absolute necessity, when the authority

and dignity of the courts require immediate vindication, for the preservation of

order and decorum. It is not given to couits for their personal benefit, to be
used to avenge their personal wrongs, or satiate their private vengeance. When
therefore it is made use of to punish libels as contempts, in pending causes, the

publication supposed to be a contempt, must be so consideied by the reading

portion of the people It must be so perse, palpably and plainly: a paper which
requires subtle and ingenious argument to be proved to be a contempt ; or to

be compared with a long and elaborate opinion, in order to make out its discrep-

ances with the opinion, is no contempt. Indeed it appears to me that an argu-
mentative contempt is a perfect solecism. Judge Peck himself was conscious,

that the article " A Citizen" would not be a contempt unless it had the effect

to bring odium on the court, and impaired the public confidence in the purity of

its decisions ; for he states this as the graramen in his rule against Mr. Fore-
man, in express terms. Mr. Lawless' publication being read under these views,

I hold it as impossible for any man of common intelligence to discover anything
contemptuous in it, unless the suggestion of error in the opinion would make it

so ; and I hope in this country such suggestion is not libellous.

I wish to bring the proposition to the test, and to push the inquiry, whether
it be probable or possible, that the reading public could perceive any libellous

matter in a publication which the Judge has denounced as a gross and abomina-
ble libel. I shall be very much aided in this view of the question by Judge
Peck's answer in this court, and his argument before the House. And here I

cannot avoid observing, that it appears to be ordained by Providence, that

if guilty men are permitted, when questioned on their guilt, to tell their own
stories in extenso, they weave such a web of inconsistency and falsehood as to

detect themselves. The authors of the late horrid and appalling murder in the

East, were detected, by overacting in attempting to prove themselves innocent,

and they were caught in their own toils.

I will submit to the court a natural classification of the readers of the article

written by Mr. Lawless, and the Opinion reviewed.

I will suppose the readers to consist, 1st. of those who read Mr. Lawless'
article only, but who lived in Missouri, and understood the controversy in Sou-
lard's case. 2d. Of those who read both the article and the Opinion hastily and
superficially, without understanding the controversy. 3d. Of those who read the

a; tide only and did not live in Missouri. And, 4th. of those who read both the

article and Opinion attentively, with a view of mastering the question of con-
tempt or not, and who had sufficient force of mind for that purpose.

Judge Peck, in his plea and answer, page 8, says, " In the country in which
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the publication took place, and in which it was intended to operate, the contro-

versy was understood, and therefore the absurdities which that publication imputed
to the court were immediately perceived and felt, and produced their intended

effect, on all who took their impressions only from thai article." This is strange

reasoning—the conclusion is at variance with (he promises. If those who un-

derstood the controversy, and immediately perceived and felt the absurdities

which the publication imputed to the court ; how could they take their impres-

sions only from that article, without obliterating from their minds their pre-exist-

ing knowledge of the controversy ? The conclusion drawn by the respondent ap-

pears to me to be ill -gical and absurd. As to the 2d class of readers, Judge
Peck invokes the court, that they may properly estimate the effects of the pub-

lication on the people of Missouri, to possess the same familiarity with the nature

of the controversy, and the peculiar character of the laws by which it was to be

decided. " For (he says) this respondent is convinced that without this familiar

acquaintance with the subject, no person who now for the first time reads the

Opinion hastily and superficially, and as hastily and superficially compares it

with the publication, will be struck with the misrepresentation ; but that such a

reader will on the contrary be apt to suppose, that there is resemblance enough
between the argumentative conclusions, drawn by the Judge in his Opinion, and
the assumptions imputed to him by the publication, to authorize the belief that

the Judge must have acted vindictively in treating it as a misrepresentation and
punishing it as a contempt."

In this proposition, we must exclude that part of the people of Missouri who
understood the controversy before Mr. Lawless published his at tide ;—and then

I ask, can credulity itself believe, that any other class of people would read

the article, and the Judge's Opinion, consisting of nineteen octavo pages, in any
other manner than hastily and superficially ? i\o one but those interested in the

controversy would read it at all ; but to expect, that a person having no inte-

rest in those, claims and whose duty did not compel him to read the Opinion,

and not only to read it, but to master the subject, is an extravagant and irrational

supposition. But as to the third class of readers, those who read the article

only. If a hasty and superficial reading of both the Opinion and the article,

would produce the conviction that the Judge must have acted vindictively in

treating it as a misrepresentation and punishing it as a contempt, how much
more readily would the readers of the article only come to that conclusion? We
may defy the ingenuity of man, to torture the article, read by itself, into a con-
tempt of court. It is harmless, decent, but unintelligible to such readers. And
here Judge Peck has involved himself in another gross inconsistency: he says
in his answer and plea, " This respondent now begs leave to turn the attention

of this honorable Court to the publication of Luke E. Lawless, signed ' A Cit-

izen,' barely requesting this honorable Court to bear in mind that this latter

article appeared in a different newspaper from that in which the Opinion had
been published—a paper of a different political complexion, supported for the

most part by different subscribers, and consequently that few if any of the read-

ers of the article signed ' A Citizen ' could have any knowledge of the Opinion
which it professed to censure, other than that which they derived from the
article itself ;

" thus admitting the improbability, if not impossibility, of any injuri-

ous consequences being produced by the publication of the article.

There is yet another class of readers, but they exist only imaginarily; for

who would spontaneously sit down to the careful study of the Opinion and ar-

ticle, and compare them together? If such a man could be found, and the Judge
is right in his a'legation, that the article is a gross misrepresentation of the
Opinion,—then the conclusion, instead of being unfavorable to the Judge, would
be highly honorable, and he would stand acquitted. If I do not deceive myself,
the respondent has himself shown, that with any class of readers, the court
would not be brought into contempt, nor the public mind injuriously prejudiced
against it.
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It may be said, that although Soulard's case had been appealed, it might be
remanded; and that there were other causes before the court dependent on the

same principles, and therefore the power was lawfully exercised. Jurisdiction

does not depend on a possibility; it must exist at the time the power is exerted:

and as to the pendency of other causes, it is an after thought, but equally desti-

tute of solidity. It is in proof that Soulard's case was what has been termed
a test cause, and a decision in it was virtually a decision in all the causes; and
the consequence was, that all the causes depending on the same principles

were withdrawn. When an opinion is promulgated to the world, the right of
discussing it cannot be restrained, because other causes of a similar character
are pending : this would amount to a general prohibition of discussion in any
case; for there are or may be other causes yet undecided, involving some of the
points of the one decided. The right of a criticism is perfect as to the case
decided, and depends on no such contingency as that it may relate to undecided
causes.

I think it fairly inferrible from the evidence which I shall not stop to exam-
ine ; because as I understand the answer and the respondent's argument be-
fore the House, it is admitted and avowed, that in punishing Mr. Lawless,
Judge Peck increased it, in consequence of Mr. Lawless refusing to answer
interrogatories. He says, " this declaration that he would not answer interrog-
atories if they should be propounded, was not only an aggravation of the first

contempt, but was a new and substantive contempt, which would of itself have
justified the sentence that was passed, and in this light it is considered by the
books." Again he says, " and it is true that this respondent, considering this

conduct of the said Luke E. Lawless and his refusal to purge himself of
the contempt as a contumacious persistence therein, did proceed to pass
sentence, &.c." And yet this same Judge held this language to Mr. Lawless, just

before the sentence, " that being thus before the court, the privilege was tendered
to him of purging himself of the contempt, if he thought proper to do so."

Thus whilst the Judge admitted it to be the right and privilege of Mr. Law-
less to require interrogatories if he thought proper, his not requiring them, and
saying he would not answer them, is turned into a new and substantive crime
of itself, justifying the entire punishment awarded. This was a most outrageous
act, authorized by no law, and violatory of an express provision of the constitu-

tion. The fifth article of the amendments to the constitution, declares that "no
person shall be compelled, in any criminal case, to be a witness against himself."

Will the respondent's counsel shelter their client by saying that Mr. Lawless was
not compelled to answer on oath? If they do, they shelter him by the letter ofthat
instrument, whilst the respondent has violated its spirit. If no man in a crimi-

nal case can be required to be a witness against himself; can his case be al-

tered, can he be considered more criminal, for availing himself of the protec-

tion of the constitution in refusing to be interrogated? and yet so the Judge con-
sidered Mr. Lawless. But the Judge knew better; he says, " the privilege was
tendered to him of purging himself of the contempt, if he thought proper to do
so." It is one of the clearest principles of law and common sense, that a per-

sonal privilege may be waived, without the incurring guilt, in waiving it. The
law affords an accused party a shield, by which he may protect himself: if he
waives the shield, he does it, according to Judge Peck, at his peril of being ad-

judged guilty of a new and substantive crime. I appeal with entire confi-

dence to the court, against a doctrine so preposterous and absurd.

I am aware that Blackstone, in his 4th Commentary, 287, says, " But if he
wilfully and obstinately refuses to answer, or answers in an evasive manner,
he is thus clearly guilty of a high and repeated contempt, to be punished at the

discretion of the court." If Judge Blackstone meant to apply this doctrine to

a summary proceeding for a libel amounting to a contempt, I deny the proposi-

tion to be law here, and it is not 1 apprehend supported by any judicial de-

cision in England. It is an inquisitorial power, inconsistent with the provision
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of the constitution of which I have already spoken, and is at war with every

idea of civil liberty. The position is correct only when applied to civil cases, as

against officers of a court, who may be required to answer a's to matters not in-

volving any criminality; and in such cases, where the party being ordered by the

court to make disclosures not affecting him criminally, obstinately refuse to do so.

The case of Oswald, 1 Dallas, 334, puts this proceeding on its true grounds.

Mr. Lewis said, " It had been asserted that the court were about to compel

Mr. Oswald to convict himself of the offence with which he was charged;

but the fact is this, that it was incumbent on the person who suggests the

contempt to prove it by disinterested witnesses, and then indeed the defend-

ant is allowed by his own oath to purge and acquit himself, in spite of all the tes-

timony which can be produced against him. It appears clearly, therefore, that

Mr. Oswald's being called on to answer interrogatories is not meant to establish

his guilt, but to enable him to avoid the punishment which is the consequence

of it. The court employ no compulsion in this respect: he may either answer or

not, as he pleases; if he does answer, his single oath in his own favor will coun-

tervail the oaths of a thousand witnesses: if he does not answer, his silence cor-

roborates the evidence of the contempt, and the judgment of the court must

necessarily follow."

McKean, Chief Justice, immediately said, "Your statement is certainly right,

and the misrepresentation which is attempted must be the effect of wickedness

or ignorance." It is well known to the professional members of the court, that

Blackstone's Commentaries, although valuable to a student on his first com-

mencing his studies, for its arrangement and elegance of diction, compared

with preceding writers, is not a book of authority, and as Lord Mansfield said

was never intended as such by its author. 2d Str. 1183. A rule was made upon

one Stanton to answer a complaint for serving a writ, when the plaintiff dis-

owned employing any one: upon his attendance and reading his affidavit, Strange

states, that he desired leave to ask him some questions, which the court al-

lowed him to do, but would not swear him to answer such questions; and this

is one of the contempts spoken of by Blackstone perverting the process of the

court.

It would be a waste of time to go in search of further authorities on this point.

We place ourselves on the constitution, and on the broad principles of civil lib-

erty, in denying, that the refusal to answer interrogatories, was either a new
contempt, or an aggravation of Mr. Lawless' guilt. The only consequence of

the refusal, was an admission tacitly that what Foreman had sworn was true, that

Mr. Lawless was the author of the article " A Citizen," and Judge Peck was
authorized by Mr. Lawless' tacit admission of that fact, to draw such infer-

ences as it warranted. I insist, then, that Judge Peck, in treating Mr. Lawless'

refusal to purge himself as a new crime, or the aggravation of his former one,

violated his duty, to the oppression of Mr. Lawless.

It will probably be urged by the respondent's counsel, that Mr. Lawless, by a

simple denial under oath, that he did not intend to misrepresent the Opinion,

and had not been influenced by bad motives, could have satisfied the Judge
and terminated the case. I answer, that no interrogatories having been shown to

him, and the Judge not having stated what he required to be answered, Mr. Law-
less could not foresee the nature and extent of the interrogatories. But there is

another and more decisive answer. Mr. Lawless believed, as he tells us on his

oath, that Judge Peck had usurped a jurisdiction not vested in him by law: he owed
it to himself and to his profession to withstand what he honestly believed to be an
arbitrary proceeding, and a high-handed stretch of power. He had been openly

reviled by the Judge, as being the author of a false, malicious, libellous, and ca-

lumnious attack on his Opinion. His feelings had been harrowed up and out-

raged. He chose to take his stand on his rights as an American citizen, and to

make no apology when he was conscious he had done no wrong. And if
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Judge Peck, in the judgment of :his court, proceeded illegally, then is Mr. Law-
less not only irresponsible for not answering, but be must be justified and com-
mended.

I shall hasten to a conclusion, and propose to inquire whether, taking the facts

collectively into consideration, Judge Peck has acted under the influence of bad
motives. The mini can only be ascertained by external signs; and generally

speaking when an illegal or criminal act lias been done, the indications and ac-

companying circumstances afford safe criteria from which to form an opinh n.

If the illegality of the proceedings of Judge Peck, in the case of Mr. Lawless,

has been made out; if that ili< g d.ty has been shown to be great and flagrant;

then I insist, that of itself, it funu-hes very strong if not controlling evidence, of

a bad mind and an evil intent. To suppose Judge. Peck ignorant of the provi-

sions of the judiciary act, and of the constitution of the United States, would
be an innovation that he does n<t merit. If he knew either, he has deeply

transgressed, and it would seem to follow that he must have done so from vin-

dictive feelings.

There are many facts in the case which are irreconcilable with the conduct
of a judge intent only on discharging his judicial functions with impartiality, in-

tegrity and dignity.

The rule he dictated and caused to be entered against Mr. Lawless, evince

that he had predetermined the offence and the punishment also. It appears from

the deposition of Mr. Bates that the Judge was deaf to all advice. Mr. Bates
su<rgR?ted to him the oolicy of permitting the proceeding to pass off as easily as

possible: the Judge gave him promptly to understand that his course was taken,

and although he did add that he was prompted by duty, I must be allowed to

consider this as a mere pretext to cover a fixed and settled design in spite of

all remonstrances, and all consequences. He refused to hear Mr. Magenis,
on the rule against Mr. Lawless, argue on the facts of the case, to show that

the article written by Mr. Lawless did not misrepresent the Opinion; on the

g-ouud that the p unt had been argued and decided in Foreman's case. How it

had been argued, the evidence shows. Mr. Lawless was constantly interrupted

by the Judge, who allowed himself during the argument to utter denunciations

against the article, as false, malicious, and calumnious ; and Mr. Lawless was
compelled to desi t from further arguing the question, before he had gone

through. Mr. Lawless was entiiled to be fully heard, and the pretext that the

question had been decided in another and distant case, is indicative of a precipi-

tancy and impatience to get at his victim, inconsistent with impartiality and

judicial decorum, and of a mind under the influence of malignant feelings. In

a case involving the highest interests of a citizen, a judge regardful of his high

duties, would have willingly listened to argument to convince him of the inno-

cency of the accused. Immediately on the conclusion of the argument, without

taking time to cool or to deliberate, without consultation with himself on his pil-

low, he proceeded to deliver an Opinion, which for vehemence, intemperate

abuse, and bitter denunciation of the accused, stands unparalleled. Mr. Law-
less, whose lacerated feelings had compelled him to withdraw, was forthwith

re-summoned, and sentenced to a suspension of his profession for eighteen

months, and to imprisonment in the common jail of St. Louis for twentyfour

hours. The offence charged on Mr. Lawless had no relation to his professional

character: it involved no dishonesty, moral turpitude, or unfitness in the per-

formance of his trust as an attorney or counsellor. He ought not to have been

punished with more severity than any other citizen charged with the same of-

fence. If Judge Peck had been solicitous only to vindicate the authority of

the court, and set an example to deter others, a moderate fine would have an-

swered every purpose. This obvious course, after admonition too from a judicious

friend, was disregarded: to glut his vengeance nothing short of the utter ruin of

his victim could satiate him. I beg the court to ponder and reflect on the enor-
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raous disproportion between the punishment and the offence. Mr. Lawless*
motives for writing the article he has stated to the court; he has on his oath

disavowed any intention to misrepresent the Opinion; he has in the same man-
ner declared his belief that he did not misrepresent it. He made the same dis-

avowals to Judge Peck himself on arguing Foreman's case, when the Judge
knew him to be the author of the article; and yet, he was arrested in the exer-

cise of his profession, and he and his family were deprived of the honest means
of gaining a living. He is cut off as unworthy of exercising an honorable pro-

fession, and as unworthy of public confidence. His imprisonment I cannot but

consider as a refinement in cruelty; it was not intended as a punishment for his

delinquency, but as a mark of infamy and disgrace. If all these considerations

do not satisfy the mind that the respondent must have acted from bad and vin-

dictive motives, then nothing short of positive proof of such designs can convict

any man.
Here, I must recall the attention of the court to the superadded punishment,

for the refusal to answer interrogatories. It is in my judgment a heavy item in

the amount.
But there are yet other evidences of bad motives on the part of the Judge.

It is in proof that there was no pre-existing ill will between Judge Peck and Mr.
Lawless, and the respondent's counsel will seize on this fact to vindicate their

client from any malice in his proceedings. Let us fairly state the case ; Judge
Peck had delivered and promulgated to the world an elaborate Opinion, in a

test cause, in which he had discussed very many most important principles, in-

volving the title to avast amount of property ; he had taken unusual pains and
bestowed great labor to perfect his Opinion, and to impart to it every ornament
of which a judicial opinion is susceptible. That Opinion was to come in review
before the learned Judges of the Su pi erne Court of the United States ; that it

might make its due impression there, no pains had been spared ; it had been
viewed in its gestation both by Judge Peck and his friend Judge Wash with

extreme delight; and finally it was launched forth, with high expectations that it

might procure for its author a niche in the temple of fame, or a judgeship in

a superior court. In these full-blown hopes, Mr. Lawless, in a short analysis,

rudely denuded this Opinion of all its ornaments and trappings, and presented

it to the public in its mere bones and muscles, laying bare its deformities and
errors, truly as we say, falsely as the Judge says. Could anything be more
provoking to a vain and a proud man, thus to see all his anticipated honors at

once blasted and humbled in the dust? The history of the human mind in all

ages and in all countries teaches one uniform lesson. That nonconformity to

cherished opinions and more especially open rebellion against such opinions,

beget disgust, antipathy and hate. An author, let us suppose him a divine, gives

to the world, after great examination and labor, his opinions on certain

essential points of theology. He is reviewed, roughly handled, and contradict-

ed, if not exposed. Mark the manner of his reply. A holy indignation seizes on
his mind, and he betrays it in angry invective, which to a dispassionate reader

savors very much of malice. Have we not all seen scenes like this? and yet per-

haps these combatants never saw each other's faces. What then generated these

angry and malevolent feelings, but that wounded pride, which is incident to hu-
man nature?

This same nonconformity to standard opinions has deluged the world with
blood. Change our institutions, and give predominance and power to any one reli-

gious sect over all others, and we should speedily seethe spirit of intolerance let

loose, and the most abominable tyranny exercised over men's thoughts. It is

idle then to suppose, that Mr. Lawless' article, innocent and harmless as it is,

was not enough to beget deep hate in Judge Peck's mind towards him ; wheth-
er it did or not, it is for this court to say, upon a review of all the facts and
circumstances.

But whilst the advocates of Judge Peck lay great stress on the fact, that the

39
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relations between him and Mr. Lawless were amicable previous to the proceed-
ings against him ; they insist, and Judge Peck insisted throughout his proceed-
ings, and he seemed to take it for granted, that Mr. Lawless in writing the ar-

ticle was guilty both of misrepresentation and malice. Now, what could

have induced a change of feeling on the part of Mr. Lawless towards Judge
Peck? It may be answered, his decision against Mr. Lawless' clients, the Sou-
lards; and that thereby his hopes and expectations of great gain were disappoint-

ed and frustrated. It is perfectly certain that neither of the parties intended to

be concluded, by the decision of Judge Peck : the great value of the property
in contest, and the intrinsic difficulties of the causes, rendered it certain that the

party against whom the decisions was made would appeal to the Supreme Court.

Could Mr. Lawless think that Judsje Peck's Opinion would have an undue
weight with the appellate court? The questions involved were new and intricate,

and it would have been folly to have supposed, that an Opinion in the District

Court would have weighed a feather. Mr. Lawless then could have had no
malicious intention in writing his article ; and he could have had no induce-
ments to misrepresent the Opinion. He wrote the article to keep up the spirit

of his clients, and to prevent them selling their claims to adventurers and specu-
lators. And yet in the face of all these considerations, Judge Peck, from the
very commencement of his summary proceedings down to this day, attributes

to Mr. Lawless the worst and most malicious motives, against truth and reason;
whilst he himself is to be held up to this court as perfectly free from passion,

malice or any bad designs, in inflicting upon Mr. Lawless the most cruel and
degrading punishment, contrary to law, contrary to the constitution and the dic-

tates of justice.

I have, Mr. President, performed my duty and placed before this high court
the views of this case which an impartial and attentive consideration have sug-
gested to my mind. The respondent is an entire stranger to me, and it

is impossible that I can be prejudiced against him otherwise than by the demer-
its of his conduct towards Mr. Lawless. It depends entirely on this court,
whether one of the judges of our land, shall, under color of his office, trample
with impunity on his fellow citizens against law and without mercy. And allow
me, Sir, to express my gratification, lor the patient hearing which has been ex-
tended to me.
The Court then adjourned till 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Tuesday, January 18.

The managers, accompanied by the House of Representatives, attended.
James H. Peck, the respondent, and his counsel also attended.

The Hon. Charles A. Wickliffe, one of the managers, addressed the
court, in behalf of the United States, as follows:

—

Mr. President,—To appear before this high tribunal as the organ of the
House of Representatives, and in the name of the people of the United States, to
demand your judgment against one of their judicial functionaries for a high mis-
demeanor in office, an offence no less than the violation of the constitution of
his country, and the illegal, arbitrary and oppressive imprisonment of his fellow
citizen under color of law, is calculated to embarrass advocates more skilled than
he who now has the honor of addressing you.

I feel on this occasion an additional cause of embarrassment, owinc to the
position I occupy in this debate. You have heard already two of my associate
managers, (Mr. McDuffie and Mr. Spencer

; ) the one in presenting the case to
you, the other in summing up the evidence. They have left to me, in the field
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of argument, a ban en harvest to glean. I cannot hope to be interesting. I

will endeavor, however, not to be fatiguing to the court. I shall confine myself
within the line of strict duty, to the question before the Senate, the guilt or in-

nocence of the respondent. I will not consent to try the case of Soulard : the
validity of his claims is now pending before another tribunal, where it will re-

ceive justice, if justice has not heretofore been accorded it. I shall not stop to

count the number of acres of public domain saved to the Union, arrested from
the grasp of dishonest speculation, or wrongfully withheld from the honest pro-

prietors by the Opinion of Judge Peck, pronounced in the District Court of
Missouri. With these questions this impeachment has nothing to do; nor shall I

be instrumental in presenting topics of discussion before this court, which are,

in my humble judgment, wholly irrelevant to the question you have to decide.

There has been something said in the evidence, as well as in the response of
the Judge, in reference to the length of time this charge has been permitted to

sleep, before it has assumed the present character, not as a substantive ground
of defence, I admit, but with a view to produce an impression on the mind of this

honorable Court, that other than public considerations have prompted this pro-

ceeding. What is the state of fact? In 1826 this outrage upon the constitu-

tion and the liberty of the citizen was committed by the Judge. At the. ensu-
ing session of Congress, the injured and aggrieved man presented his memorial
to the only power competent to take cognizance of the offence. It was referred

to the Committee of the Judiciary, at the head of which was a distinguished

member of this court. The committee, as the record speaks, requested to be
discharged from the consideration of the subject. At the next and succeeding
session, nothing appears to have been done upon this subject by the House of
Representatives. At the session of 1828-9, the memorial of Mr. Lawless was
again submitted to Congress. This was a short and busy session, and it is

within my own personal knowledge, that the petition and papers were not ex-

amined by the Judiciary Committee. At the last session, another reference of
this subject was made to the Judiciary Committee, when it received a patient,

impartial, and unprejudiced examination, which resulted in the impeachment
now before you. This, sir, has been the culpable delay of this proceeding.
We are told by the respondent that this subject had been investigated " by the
Committee on the Judiciary, in 1826-7, the Chairman* of which is among the

most distinguished legal cbaracters in the United States," (I would say the

most distinguished,) and that the committee had decided there was no cause of
impeachment, no offence committed by him. 1 would oppose to this circumstance
the judgment of the House of Representatives in voting the impeachment.
Neither fact however is worth anything in the formation of your judgments up-
on the question of guilt.

Mr. President : those who have opposed this impeachment, and the counsel of
the respondent, have denounced it as an attack, a vital stab aimed at the indepen-

dence of the judiciary. I will not admit that there exists in this nation a warm-
er or more decided advocate for the independence of the judiciary than the

humble individual who now addresses you. I look to that department of our
government as the city of refuge to the weak, defenceless, and oppressed. Up-
on its purity, integrity, and intelligence, depend the best hopes of the citizen

;

and to preserve those, sir, you must call to its aid the affections and confidence

of the people. If you permit the judiciary to usurp power, to oppress the weak,
you will render it odious, you will make it an engine of tyranny, destroy all pub-
lic confidence in it, weaken the affections of the people, and then indeed may
we be alarmed for the independence and integrity of our courts.

It is not necessary to preserve the independence of the judiciary, in the legit-

imate sense of that word, that the judges should be permitted to exercise arbi-

trary and despotic power with impunity. The independence of your judges or

* Hon. Daniel Webster, of Massachusetts.
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your judiciary, does not consist in the language of the parchment by which they

hold their offices ; and their integrity, and purity, and " authority," if you

please, will not be preserved in this free government, by holding them irre-

sponsible for offences such as I hope to prove, by the evidence in this cause, the

respondent has committed. The judges, like other functionaries of this govern-

ment must be held responsible for their official conduct. They are the servants

of the people, who will look into their judicial acts and hold them responsible for

malfeasance in office ; and when guilt is manifested, if the constitutional secu-

rities for the office are found hostile to the administration of public justice,

another and easier remedy will be provided by the good sense of the communi-

ty. It has been well said by a distinguished man, that we should not be imposed

upon by names in this country. Give any human being judicial power for life,

and annex to the exercise of it the kingly maxim that " he can do no wrong,"

you may call him judge or justice, no matter what is the appellation, and you

transform him into a despot, regardless of all law but his sovereign will and

pleasure.

Mr. President : I do not know that it will be contended by the counsel for

the respondent, as it has been on a former impeachment before the Senate of

the United States, with great ability and apparent confidence, "that a judge

cannot be impeached for any offtnee which is not indictable ; that the constitution

declares the judges shall be removed from office by impeachment for treason, bribe-

ry, and other high crimes and misdemeanors ;
" consequently as nothing less

than the commission of some offence which may be punishable by indictment,

presentment, or information, comes within the known interpretation of the terms
" high crimes or misdemeanors," no act, judicial or otherwise, unless indictable,

is impeachable.

I do not agree with this interpretation of the constitution ; and will therefore

present you rather the analysis of an argument, than any argument itself upon

this subject, leaving the duty of more enlarged discussion to be performed by

my colleagues, if this point shall be seriously contended for in the defence.

By the third article of the constitution of the United States, it is declared that

the Judges of the Supreme and Inferior Courts shall hold their office during good

behavior.

I maintain the proposition, that any official act committed or omitted by the

judge, which is a violation of the condition upon which he holds his office, is

an impeachable offence under the constitution.

The power of impeachment is, by the 1st article of the constitution, exclu-

sively vested in the House of Representatives, and it can only be exerted against

public functionaries ; and the Senate of the United States have the sole power

to try all impeachments.

The 7th clause of the 3d section of the above article, declares that "judgment

in cases of impeachment shall not extend further than to removal from office,

and disqualification to hold and enjoy any office of honor, trust, or profit under

the United States ; but the party convicted shall nevertheless be liable and sub-

ject to indictment, trial, judgment and punishment according to law."

The framers of the constitution wisely limited the punishment which this court

may award, fixing a point beyond which you cannot go ; but leaving you in the

exercise of a sound discretion to make it less than removal from office. They
were governed by equal wisdom when they left the official delinquent to answer

personally to the offended laws of the State in which he had committed any

crime or misdemeanor against their injunctions.

The offence for which an officer may be impeached, might not, in the judg-

ment of his triers, (though deserving punishment,) require the infliction of the

severer punishment, that of removal from and disqualification for office. It

mi^ht not deserve both of these penalties, perhaps neither ; a reprimand, a tempo-

rary suspension of his functions and salary, might, in particular cases, be a pun-

ishment equal to the official misdemeanor.
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If nothing else had been said in this constitution upon the subject of impeach-

ment, who would doubt of the plenitude of power, the nature of the punishment,

or the objects upon which Congress could exercise it ? But, sir, the members of

the convention, as if solemnly impressed with the danger to the judiciary and

other departments of the government, resulting from the humanity and mercy

of the members of the tribunal for the trial of impeachment ; or, perhaps, look-

ing at the dark side of the picture of human nature, believed it possible that the

time might come, when a judge or other officer, though stained with the foul

crime of treason and bribery, or other high crimes and misdemeanors, would

find ;:avor in the sympathies, or cover in the bad passions of his triers, who would
blush, however, to pronounce him not guilty in the face of conclusive evidence

;

but who would, nevertheless, diminish the punishment under the discretionary

power in the 1st article, and leave the traitor or convicted felon to disgrace

the judicial ermine or official robe. To guard against this possible state of the

case, (and, thank God, I regard it only as a possible state of things in this happy
country,) the members of the convention intended, by the 6th section of the 2d
article, to declare what shall be the punishment to be awarded by the court of

impeachment for the enumerated offences of treason, bribery, and other high

crimes and misdemeanors ; hence they declared that " the President, Vice Pre-

sident, and all civil officers of the United States, shall be removed from office

on impeachment for, and conviction of, treason, bribery, or other high crimes

and misdemeanors." This language is imperative ; it leaves you no discretion;

you cannot stop short of removal from office ; you cannot exceed it.

If the construction of the constitution which was contended for in the impeach-

ment to which I have referred, be the true reading of the instrument, and it shall

be decided that no offence, no conduct of an officer, unless it be a high crime

and misdemeanor, within the technical meaning of these terms, and punishable

by some known and existing criminal law, is impeachable, what would be the

condition of our government, and especially the judicial department ? No mat-

ter what was the conduct of a judge in or out of court, if he kept himself with-

out the pains and penalties enacted for the punishment of treason, felony, and
vice, in the most degraded of civil society,—no power exists to strip him of the

judicial character which he degraded. He would, covered with disgrace and
immorality, smile with contempt at your power, and shield himself under the

imputed ignorance of the members of the convention.

A few cases will, I think, suffice to prove the fallacy of such a construction

of the constitution. Suppose a judge, who is bound to open his court at stated

periods for the trial of causes ; he fulfils the letter of the law, opens his court

at the regular stated terms, but as regularly adjourns, and refuses to hear and
decide the causes pending in court. This, sir, would be no indictable offence

under any law
;
yet I am inclined to believe this court would remove him from

office for official misconduct, for misbehavior in office, a forfeiture of the con-
dition upon which he held his commission.

Suppose a judge, under the influence of political feeling, (and I wish they
were always exempt from it,) shall award to his favorite a new trial, in an im-

portant cause, against known law, would this be an indictable offence under
any code of laws in force in this government?

Suppose a judge shall forget the dignity which belongs to the station he fills,

and to disregard that decorum which should ever regulate the conduct of a
judge, in and out of court, shall, while in court, take advantage of his situation,

and labor for two hours in pouring forth his abuse and vituperation upon a re-

spectable and unoffending citizen, whom he has dragged before him by the strong

arm of usurped power,—in what court would you file your indictment against him,

for a high misdemeanor?
I could extend this illustration further, but lest I might be supposed guilty

of putting the very case of the respondent, I will desist.

Take the case of the President of the United States. Suppose him base
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enough or foolish enough, if you please, to refuse his sanction to any and every

act which Congress may pass. This is a power which, according to-the consti-

tution, he can exercise. Will it he contended that he could be indicted for it,

as a misdemeanor, in any court, State or Federal? Yet where is the man who
would hesitate to remove him from office by impeachment? If one of the heads
of a department shall so far forget the obligations of his official duty, as to direct

his power and patronage, not to the promotion of the welfare of the country,

but with the known and avowed purpose of his own personal or political aggran-

dizement, who would think of finding an indictment in a criminal court ofjustice

against him? Yet who would not remove him from office by impeachment?
If precedent is to have any authority in this court, I consider the question

settled by the Senate of the United States, in the trial of Judge Pickering, of

]New Hampshire. The principal charge exhibited against him, was a disre-

gard of a plain statute of the United States, which makes it the duty of a Dis-
trict Court, before restoration of goods libelled for a violation of the revenue
laws of the United States, to the claimant in court, to take from him bond and
security to return the goods or to perform the judgment of the court. Upon
this charge the Senate found him guilty and removed him from office. He was
also eharged with intemperance, which, though a misdemeanor, has never been
denominated or regarded by the laws of any country a " high misdemeanor."

Mr. President: I shall now proceed to prove Judge Peck guilty of the offence

charged in the article of impeachment; and if I do this, I shall leave the law
and the punishment to be judged of and measured by this court.

I propose to maintain before this honorable court—first, that admitting the

publication of Mr. Lawless, signed " A Citizen," to be a false and malicious

misrepresentation of the published Opinion of Judge Peck, it was not a con-

tempt of court, and the District Court of Missouri, as such, had no jurisdiction,

power, or authority, to punish it as such.

Secondly, That if the court had power to punish as for a contempt, any false

and malicious misrepresentation of a published opinion of the judge of that

court, after the cause had been finally determined, then no contempt, in fact,

was committed ; and the punishment inflicted upon Lawless was a wanton,

wicked, and cruel exercise of power, by which an innocent man was imprisoned,

attempted to be degraded, and in fact deprived of the lawful exercise of his pro-

fession, necessary to the support of himself and family.

In order to determine the question of jurisdiction in the District Court, it will

be necessary to present a distinct view of the facts of this case, divested of all

those extraneous matters, which, according to my humble judgment, have no

connexion with, and should have no influence upon the question under consid-

eration. I mean the facts charged against Lawless, for which he was impris-

oned and suspended from practice by this Judge. When you shall see those

facts plainly stated, I think I may confidently assert the position, that no un-

prejudiced man would hazard his reputation as a jurist in saying, that no offence

punishable by any law, written or unwritten, in any court, civil or criminal, has

been committed by Lawless.

In November, 1825, Judge Peck, as Judge of the District Court of Missouri,

pronounced his final decree in the case of Soulard's heirs vs. the United States.

The complainants appealed from his decision to the Supreme Court of the Uni-

ted States, where the case is still pending. This decree is in evidence before

you. Soulard's heirs and their counsel, Col. Lawless, submitted without mur-

mur to the decree, and respectfully pursued the course pointed out by law to

correct the errors in it, if any had been committed.

In March, 1826, a long publication, purporting to be an Opinion of Judge

Peck in the Soulard case, made its appearance in a newspaper published in St.

Louis. About eight days after, Mr. Lawless, over the signature of " A Citizen,"

made a publication, in which he, in respectful language, points out what seemed

to him some of the errors, as well of fact as of doctrine, assumed by the Judge in
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that published argument, in support of the Opinion and decree theretofore pro-

nounced, and enrolled in a cause finally adjudicated. I may challenge the most
fastidious to point to one sentence, line, or word in that publication, which
breathes the slightest innuendo against the integrity or motives of the Judge.
We have proved in this case that the Opinion published is not the same as the

one delivered in court; I refer to the testimony of Mr. Hempstead and Mr.
Pettis. » If Mr. Pettis proved any fact in this cause which was susceptible of

clear comprehension, it was that the Opinion which he heard in court was not

in all respects like that which was published. With the motives which influenc-

ed the Judge to publish this Opinion, or rather essay in support of an Opinion
delivered in court, I have nothing to do. They may have been honest; I have
no doubt official vanity had its full share. He has avowed his object to have
been to operate upon other causes depending before his court, and claims not in

suit. He says his wish was to induce the holders of unconfirmed Spanish claims

to abandon them. Mr. Lawless was the counsel for most of those claimants.

It was not only his undoubted right, but his duty, if he believed the Opinion of
Judge Peck to have been founded in error and calculated to injure the claims

of his clients, to make the publication he did, with the views avowed by him
before this court.

The next thing we hear of this Judge, is at the opening of his court in May,
1826, with a newspaper in his hand ; and among his first official acts is an in-

quiry made of the District Attorney, if he knew who was the editor of the news-
paper in which was published the article signed "A Citizen." No man in St.

Louis then doubted, nor did Judge Peck doubt as to the real author of the piece

signed " A Citizen." True, he could not act on his own convictions in this in-

stance, though it seems he acted upon rumor and general report as to the bad
character of these Spanish claims. Mr. Lawless gave him the name of the ed-
itor, and proceedings were instituted, which eventuated in the commencement
of the prosecution of Mr. Lawless, his imprisonment and expulsion from the

bar.

I have thus, Mr. President, attempted to give you a fair and unvarnished state-

ment of the facts. May I not demand of each honorable member of this court to

answer me and say upon his conscience, what offence, what crime has Luke E.
Lawless committed against the law of the land ? Is this act punishable by attach-

ment, admitting the publication to be false ? My learned associate (Judge Spen-
cer,) has conclusively shown that the courts of the United States possess no
common law jursidiction. Indeed, that is a question not open for argument;
it is res adjudicata, 7th Cranch, 32, U. S. vs. Hudson, &c.

If the courts of the United States possess the power to punish contempts by
attachment, they do not derive it from the common law. They must derive the
power from one of two sources. The judiciary act of 1789, or from what has
been denominated in this debate and elsewhere, that inherent power of self-pro-

tection which belongs of right to every political body.
The words of the judiciary act are, that the said courts shall "have power to

punish by fine and imprisonment all contempts of authority in any cause or hear-
ing before the same."

This the Supreme Court, in the case of Anderson and Dunn, consider as a
legislative declaration, that punishment for a contempt shall not extend beyond
its known and acknowledged limits of fine and imprisonment. The act itself by
the terms, is confined to causes depending in courts ; it does not recognize,
certainly does not give, the power to the courts of the United States to send
their attachment into the country and drag the citizen before a judge to be
fined and imprisoned for speaking truly, or falsely, or disrespectfully of some
judicial opinion theretofore pronounced in a cause decided, and no longer with-
in their cognizance.

If neither the common law, nor the statute, gave to the Judge the power to
punish in this case as for contempt, whence does he derive it?
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The respondent's counsel has informed us that he rests his defence for the ex-
ercise of this power, upon the following grounds :

1. Immemorial precedent.

2. Upon the power which is inherent in all courts of justice.

3. Upon the exercise of a similar power by the courts of the several States.

This, may it please the court, is a new source for federal jurisdiction in the

courts of the nation. This is claiming for the federal judiciary what its cham-
pions have not heretofore claimed. This third source of power need only to be
stated ; for in its statement is contained its refutation.

4. Admit the Judge did usurp this power in violation of the liberty of the
citizen, in utter disregard of his constitutional guarantees, imprison him, deprive
him of the means of support, without a trial by jury, according to the principles

of the constitution, and the established forms of law
;
yet if the Judge believed

he was in the honest exercise of judicial power, no such misdemeanor as is

charged against him had been committed. These, Mr. President, if I mistake
not, are substantially the positions assumed by the respondent's counsel in pre-
senting his defence to you.

Sir, I do not assent to this doctrine to the full extent claimed by the counsel.
If a good or a bad man shall act as judge, if he shall mistake the plain letter of
the constitution, violate law, usurp power, and invade the liberty of the citizen,

I would infer a vicious motive ; I would not infer ignorance or honesty in pre-
ference. To illustrate my position, if we shall fix upon Judge Peck in this case
a palpable violation of the constitution, an usurpation of power by which a citi-

zen was oppressed and imprisoned, the law infers a bad motive ; it is then im-
posed upon the Judge to prove by testimony that his motives were good, were
honest. Were I his judge, he would not escape in such a case by any formal
protestation of good motive in his response ; he would not escape by present-
ing as a peace-offering to the violated majesty of the law of his country, the

number of acres of public domain he has saved to the nation by this act of high-
handed tyranny. ]\or should he wash himself of his guilt by real or affected

tears in the presence of the court. I would require higher evidence of good
and honest motive, before I could excuse a judge for so flagrant an outrage
upon the constitution of his country, and the rights of his fellow man.

Mr. President : I will, with the respondent's counsel, explore the whole
field of the common law, the great fountain from which this power is said to flow,

and challenge them to the production of one single adjudged case in any book
of authority, either in England or America, in which it has been decided by any
court, that it is a contempt punishable by attachment, fine, and imprisonment, to

speak, write, or publish a criticism, true or false, upon the published opinion

of the court, after the cause had been finally decided.

The gentleman's immemorial precedent will fail him, if he confines his re-

searches to the period of enlightened jurisprudence in England . If he will con-
sult the dark and bloody pages of the Star Chamber, he may find instances of

cruelty and outrage, which will serve him as a precedent. He may there find

patriots and statesmen imprisoned and murdered without crime, at the will and
pleasure of corrupt ministers and unfeeling despots ; but nowhere else. In

the ruins of that engine of despotism was buried this abominable doctrine

now for the first time, and I hope for the last, asserted in this land of liberty

and law.

This doctrine of contempt of courts had its origin in the earliest history of

English jurisprudence, and was punished summarily, because of the fact that

the king himself was present in court, sat with his judges, and dispensed justice

to his subjects, and every act of insult was treated as a contempt of the authori-

ty of the king, who was regarded as the great fountain of justice. After the

prerogatives, or rather the powers of the king became to be parcelled out, and

courts ofjustice established upon a more permanent basis, this power to punish
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for a contempt was continued upon the fiction that the king was always supposed

to be present in his courts.

As the science of the law advanced, this crime of contempt received its class-

ification by the writers upon criminal law, and we now find it divided, treated,

and punished under the following heads :

1. Contempts against the king's palace.

2. Contempts against the king's courts of justice.

3. Contempts against the king's prerogative.

4. Contempts against his government.
5. Contempts against his title.

It is contempts against courts of justice only with which we have to do in this

country, and the power to punish which we have alone adopted in the States

which have adopted the common law.

What is a contempt of court, punishable summarily at common law ? This

question I propose to answer by a reference to the common law itself By the

most approved authors upon criminal law, we are informed, that all affrays, as-

saults, breaches of the peace in the presence and hearing of the court, insulting

language, contumelious behavior to a judge sitting in court, attempts to bribe the

witnesses or jurors in a cause, all attempts to prevent an attorney or officer of

the court from the discharge of his duty as such, disobedience to an order or

process of the court, are contempts of courts, and punishable as such. All acts

which obstruct the due administration ofjustice, positively, fall within the crime

of contempt.

It has been decided, I admit, that a man may be indicted, (not attached,) for

slandering a judge in his judicial character : 2 Roll. Abridgt. 78.

Formerly, a man might be indicted for a reflection on the sentence or opin-

ion of court as being a slander upon the justice of the nation ; 1 Roll. 245.

But it is now the settled law, that a man cannot be indicted, much less at-

tached, for any scandalous or contemptuous words spoken of, or to a judge, not

being in the actual execution of his office. For instance, "to say that such

a justice is a fool, a numskull, for making such a warrant, and does not under-

stand the law," &c. is not indictable or punishable criminally. In support of

this doctrine, I refer to Hob. 202 ; Moor. 819 ; 1 Vents 10 ; 2 Salk. 698 ; 1

Kebble 494 ; 1 Hawkins 64.

Mr. President : il would thus appear, if authorities and laws be resorted to,

that Judge Peck, as Judge of the District Court of Missouri, by statute or by

common law possessed no power to punish Mr. Lawless for the alleged offence.

There is, however, another source of power indicated, and that is called an in-

herent power which belongs to and is coeval with every court ofjustice. What
then is this inherent power, its extent, its limits? What are the subjects of its

jurisdiction? We admit, Sir, that every body politic must necessarily have the

power to protect itself when in the actual exercise of its functions ; to re-

move all who attempt by force, noise, or otherwise, to hinder, delay, or impede

its operations, by calling to its aid the means necessary to remove the impedi-

ment which is attempted to be thrown in the way of the discharge of the func-

tions with which it has been clothed by the people ; and when we admit this

principle, do we not admit all and everything which can be claimed by author-

ity, or sustained upon principle ? This right of self-protection, of self-preser-

vation, in public bodies, can be claimed or maintained upon no other principle

than the same power is claimed and exercised by individuals. If a man assaults

me, I have a right, in self-defence, to resist ; if he invade my domicil, I have a

right to remove him. If this inherent power is extended beyond what I think

are its plain and palpable limits, to what offence in society may it not reach ?

It will be made to overreach the constitution, and then every man will hold the

tenure of his liberty, profession, and property, at the discretion of every petty

judicial tyrant who may scourge and curse society with his outrages upon the

liberty and property of the citizen.

40
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The Judge is the party aggrieved; he is the accuser, the witness, the law-
maker, the juror, judge, and executioner. He settles the law, prescribes the

punishment, and enforces it upon his unhappy victim, from which there is no
appeal, and for which there is no corrective power. This horrid principle, and
its consequences, are exemplified in this very case; for the Judge refused to

sign a bill of exceptions, because, from his omnipotent judgment there was no
appeal. Sir, this power cannot exist in any body of magistracy in this govern-
ment of law. It is at war with the very spirit and genius of our free constitu-

tion.

Mr. President: I put the question then directly to the Senate of the United
States, is it unlawful to punish a citizen for a decent and respectful criticism upon
the judicial opinion of any court after the case has been finally decided ? If such
publication be unlawful, can the offender be punished by attachment at the will

of the judge who feels himself aggrieved, or his legal vanitv insulted? This is

the question at last you have to decide. The judgment of this court, the high-
est in the nation, will be looked to as binding authority; and it is meet that all

the consequences of an affirmance, should be weighed before that opinion is

pronounced.
My poor imagination will not enable me at this time to paint in their true

colors, the evils which will follow in the wake of such a decision. We have
been laboring under a most fatal delusion upon the subject of our constitutional

rights and guarantees, if we are to be told by this high tribunal, that there is one
department of our government, the judiciary, exempt from free, open, and pub-
lic investigation; one department which can shield itself from responsibility to

public opinion, by this impenetrable armor, the power to punish for contempts.

Principles may be rivetted upon us, the chains of our slavery forged by the

opinions of our courts, and the voice of complaint silenced; the language of in-

dignant remonstrance stifled, and the press, that great palladium of public and
private liberty, completely muzzled. I cannot believe that a doctrine so fright-

ful, so destructive to the best hopes of the patriot, will find favor in this honor-
able court.

I have* said, Mr. President, that no case can be found in which it has been
decided by any respectable court, that a publication in a newspaper or other-

wise, of a criticism upon the published opinion of a court, after final decision,

has been treated and punished as a contempt of court. The respondent has re-

ferred us to the cases upon which he relies as justifying him in this exercise of

power. I have looked into these cases, and state to this court that in every
one of them, English and American, where the proceeding was for a contempt
of court, a cause was pending in court, in which it was alleged and charged the

contempt was committed. I will not detain this court by a reference to, or a
particular examination of them, at this time.

The only authority which I shall read to the court, is the report of two cases
decided in the District Court of Pennsylvania; a report of which is contained in

the Portfolio of 1801. The first case is Hollingsworth vs. Duane. Hollings-
worth had instituted suit against Duane, in the District Court of the United
States, for a libel. A plea in abatement to the jurisdiction of the court was
filed; verdict was rendered for the plaintiff upon the matter of fact only which
was pleaded in abatement. By agreement the other matters consequent upon
this finding were left open for further proceedings. Duane made a publication

reflecting upon the court, the jury, and the adverse party, after the finding of

the jury, and before any other steps had been taken. He was attached for a

contempt. His defence was placed upon the ground distinctly before the court

that the publication related to no cause depending before the court; that it re-

ferred solelv and exclusively to the issue which had been tried. The court sus-

tained the proceeding distinctly upon the ground that the publication related to

a case pending in court. It is nowhere insinuated by the counsel, or the court,
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that the proceeding against Duane for the contempt, could or would have been
sustained if no cause had been pending. [Here the case was read.]

The case of Caleb B. Wayne in the same book, was for a publication

relating to the same cause, but upon the other side of it, abusing Duane. After

the court had fined and imprisoned Duane, Mr. Dallas and Mr. Dickerson, who
had been counsel for Duane, moved for a rule against Wayne. I suppose they

wished to see if the rule would "work both ways." Their motion was granted,

and a rule issued against Wayne, but it was entitled the United States is.

Wayne, and a motion was made to quash it upon the ground that it should have
been entitled Hollingsworth vs. Duane. Numerous authorities were cited to

prove that in every case for a contempt of court of the character charged, the

first process must be in the name of the suit pending, and not of the govern-

ment; and this motion was sustained by the court. [Here the case was read.]

These cases, Mr. President, clearly illustrate the position that a cause must
be pending, or a publication reflecting upon the judgment of the court, the con-

duct of the parties, jurors, or witnesses, is no contempt of court. I could swell

this list, and fatigue the Senate with cases illustrative of the same principle;

but it would unnecessarily consume their time.

It is contended that the respondent is protected by the principle which we
here admit, that there was a cause pending, not Soulard's, but other causes in-

volving the same principles as were decided in that cause, and that in truth there

was a case pending in court, therefore the publication signed " A Citizen," was
a contempt of the District Court of Missouri. Is this in fact true, and does the

consequence follow contended for? Soulard's case was then pending in the Su-
preme Court of the United States. If the publication signed "A Citizen" be

a contempt of any court, it was, and must be, of that court in which the case

was pending; for the reason assigned why publications relating to causes pending

in court are contempts of court, is, that they tend, and are calculated to prejudice

the tribunal in the decision of the cause, to deter the court from impartial ac-

tion on the subject matter before it. This rule then would have subjected

Lawless to an attachment for a contempt of the Supreme Court, before which the

cause was then and is yet depending. Indeed, he is still liable to be punished by
that court, if this doctrine of contempts be sound. His former conviction and

punishment in the District Court of Missouri, would not be a good plea in bar

to a proceeding by attachment in the Supreme Court, for publishing the article

signed " A Citizen." We should then be presented with the strange spectacle

of punishing twice for the same offence, a contempt of the District Court of

Missouri, and also of the Supreme Court. This principle would require editors

of newspapers, and all others who may feel it their duty or right to canvass the

doctrines promulgated by a published judicial opinion, to possess not only omnis-

cience but omnipresence in judicial science. How is a man to know, when
he is about to speak, write, or publish anything at war with a judicial decision,

that there is no other case in the same State upon the docket of one or more of

the courts, depending upon the same principles of the one decided?

Every editor of a newspaper must not only be a lawyer, but he must be a law-

yer in every court, comprehending the questions depending in each and every

case in those courts. No matter what the case decided, or how long it may
have been decided, if there be in any court a cause or causes pending, he is li-

able to be attached and punished by each and every court in which such causes

are pending.

Sir, I would illustrate my idea by a reference to a state of facts which at this

time exists. Ten or twelve years ago, the Supreme Court of the United States,

in the case of Green and Biddle, decided a statute of Kentucky, called the oc-

cupying claimant law, unconstitutional. The whole State was convulsed and
shocked at that opinion. Loud and bitter were the denunciations against it.

Mr. President : I do not know but by speaking of that case here, that I may
not be subjecting myself to the pains and penalties of the law of this Missouri
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Judge
;
perhaps I may be protected by the occasion and place, when I say it

seems to me that that high tribunal erred " In the assumption of doctrine and
fact " in that case. At this time, other cases are pending before that court, in-

volving the same questions as were decided in the case of Green and Biddle :

if a citizen of Kentucky were to publish a criticism (and there have been many
published and spoken too) upon that opinion, he would be liable to be called

before the court, and punished for a contempt of its authority. The publication,

whether true or false, relating to a pending cause, does not change the law,

though it might mitigate the punishment.

This latter ground is a mere subterfuge, an afterthought of the respondent.

The rules against the printer and against Lawless, evidence clearly that the

court did not proceed upon this ground that there was a pending cause in court

upon which the publication was designed or calculated to operate. I shall there-

fore dismiss it from my further consideration.

The Judge himself has distinctly stated, in his address to the House of Re-
presentatives, pages 30 and 37, the grounds upon which he punished Lawless.

It was, says he, "for scandalizing the court."

Mr. President : I am here reminded of one authority relied upon by the re-

spondent, which I have not before noticed, and which deserves a more minute
examination, as it seems to be the leading case of the Judge. It is the case of

the King vs. Almon, as it is found in a book containing the decisions and
opinions of Chief Justice Wilmot. I have examined this case with attention,

with a view to understand the facts as well as the opinions of the learned Judge
;

for it is nothing but his opinion, found in the rubbish of his office after his death,

and printed by his son, in a book to sell. It never was delivered in court, or

even honored with a newspaper publication, in the life time of the Judge.
In 1776, the Attorney General moved the Court of King's Bench for a rule

against Almon, as the publisher of a pamphlet or letter concerning libels, in

which it was alleged the Court of King's Bench, and particularly the Chief Jus-

tice, Lord Mansfield, had been grossly libelled. At this time the proceedings
of the King vs. Wilkes was pending in that court, and the letter of Almon
also alluded to the proceedings of the court, and the conduct of the Judge in

that proceeding.

This case then of Almon, if it be authority at all, was a proceeding for a
contempt committed in a pending cause.

When this opinion of Judge Wilmot shall be more particularly examined by
this court, I am inclined to believe that, with me, you will be led to the conclu-

sion that this is one of those " immemorial precedents," from which the pow-
er to punish Lawless was derived ; and that Chief Justice Wilmot was one of

those distinguished sages of the law, by whose light the Judge says he was
guided.

Justice Wilmot, in this opinion, treats of contempt of courts under two heads
;

1st, contempts of the power of the court ; 2d, contempts of the authority of
the court. By power, I understand him to mean the coercive action of the court

upon persons or things within its cognizance. By the authority of the court,

he says he means that deference and respect paid to courts and to their opinions,

arising from a confidence in the justice and integrity of the tribunal, the hom-
age and obedience rendered to the court. This I understand to be the idea

which the respondent attaches to his own authority, as sole Judge of the Dis-
trict Court of Missouri.

Chief Justice Wilmot proceeds to maintain the power to punish for a contempt,

publications reflecting upon the judges or their opinions, upon the plea of neces-

sity—the tyrant's plea in every age. It is necessary, says this learned jurist,

to exert this power to deter men from offering any indignities to courts of jus-

tice, and to preserve their lustre and dignity. And this seems to be the opin-

ion of Judge Peck, this Lord Chief Justice of Missouri

!

Justice Wilmot says, " libelling the court, is imputing to the king a breach of
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his coronation oath, in which he swears that he will administer justice to his peo-

ple, &c. The courts derive their authority from the king ; and when they are

libelled, the king is libelled." This, sir, is a miserable and contemptible fiction,

a quibble by which to maintain a power in courts which did not belong to them.

Nevertheless, Judge Peck still further runs the parallel between himself and

his illustrious antitype in judicial usurpation. He tells us, by the documents
before this court, "that he was justified in all that he did, from his sense of the

indignity which had been offered to the court and to the United States, which

that court represented !
" This is not only a fiction, hut, at this time of day,

consummate vanity, not to say folly, in this District Judge. That Lawless had
offered an indignity to the United States, because he dared to question the

soundness of the opinion of one of its most inferior judges, is a position which
can but excite the ridicule and contempt of every one who hears it stated.

Justice Wilmot proceeds, in further illustration of the principles upon which
attachments are issued by courts for contempt. They are, says his Lordship,

of a more enlarged and important nature. This power is necessary to keep a
blaze of glory around the judges and the courts, to deter the people from
attempting to render them contemptible in the eyes of the public. These, Sir,

are the abominable principles promulgated in this remnant of Justice Wilmot,
which are invoked by the respondent to justify his conduct, to legalize this

oppression of an American citizen. You are called upon to sanction the exer-

cise of a power, that the judges of this country shall, by the terrors of the law,

surround themselves with a blaze of glory. You are called upon to justify this

dispenser ofjustice in a provincial court, for this high-handed act of insult and
injury to the laws and to the citizen, in order that he may preserve his lustre

and dignity, and surround his judicial majesty with a blaze of glory, to deter

the people of Missouri from investigating his official conduct, or questioning

his judicial infallibility.

I hope, for the sake of offended justice, for the sake of the violated consti-

tution of my country, that the lustre and dignity, the blaze of glory which this

gentleman has attempted to create for himself, at the expense of the liberty of
the citizen, will be finally extinguished in the sober, but indignant judgment of
this court.

Mr. President : I have thus attempted to demonstrate the first position which
I advanced, that the District Court of Missouri had no jurisdiction to proceed
by attachment against Mr. Lawless for a contempt of court, for the publication

of the article signed " A Citizen."

I propose now to show, in the second place, that admitting the jurisdiction in

the case stated, there was, in fact, no contempt, no misrepresentation of the Opin-
ion of the Judge as published. I do not intend to fatigue the Senate with an
elaborate investigation of the whole of the eighteen specifications. This can-
not be necessary after what has been said by the manager, (Mr. McDuffie,
who opened this impeachment,) and especially after the laborious and triumph-
ant examination of Mr. Lawless, whose explanations, I am sure, must be satis-

factory to this honorable court.

The publication of Mr. Lawless, when fairly read and impartially examined
by a candid and unprejudiced man, cannot be construed into disrespect, either
of the Judge as a man, or of his Opinion as a court. It imputes in terms, no
corrupt or bad motives ; it insinuates no depravity of heart or uncommon frailty

of intellect ; its language is decorous, respectful. If libellous ; if it be a wilful,

malicious misrepresentation, these ingredients are matters of inference ; they
do not appear upon the face of the publication, when compared with the Opin-
ion. But I deny the correctness of this inference, and no man who was not
under the influence of passion, or some worse feeling, would ever have construed
or tortured this publication into a contempt of court.

I have, Mr. President, spent much time in the examination of the Opinion of
the Judge, and the article published by Mr. Lawless, and my mind has arrived
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at this conclusion : that everything which is ascribed to the Opinion by the ar-

ticle, and further, that the imputed assumptions were necessary to enable the

Judge to pronounce the Opinion which he did in the case of Soulard.

The first article in the " Citizen " is in these words :

" That by the ordinance of 1754, a sub-delegate was prohibited from making
a grant in consideration of services rendered or to be rendered."
Judge Peck admits, in his Opinion, pages 63 and 73, that the Lieutenant Gov-

ernor of Upper Louisiana exercised the functions of sub-delegate. It is proved
by the evidence in Soulard's case, by papers A. K. and L. in the appendix. The
position is, that a sub-delegate (i. e. for Upper Louisiana,) was prohibited by
the ordinance of 1754. What says the Judge upon that subject, page 66?

" If, then, this ordinance (1754) was to be made the basis upon which the
right to confirmation in this case should be determined, the claim could not be
confirmed on the ground that the concession was not made upon a sale for

money, and at the reasonable value of the land ; but was made in consid-
eration of public services, a consideration unknown to the ordinance, except in

the case of an informer as authorized in the 7th and 8th sections, where lands

are authorized to be adjuged in moderate quantities to those who shall give in-

formation of them as being occupied without title. This is the only species of
service for which this ordinance authorizes a concession. This is the only case
in which a sub-delegate is made the judge of the value of services. He is not

made a judge of the value of services of the nature of those upon which the con-
cession in question is alleged to have been issued."
Page 63. Again: " Had the Lieutenant Governor of Upper Louisiana his ap-

pointment as sub-delegate from the Viceroy or President of the Audiencies?
or had he a sub-delegation from one so appointed? It has been proved on be-
half of the petitioners that he had not," &c.
The complaint is here made, that Mr. Lawless concealed the fact, that the

Judge had decided the ordinance of Spain, of 1754, never to have been in

force in Upper Louisiana. It is true he had so decided ; but he decided further,

that admitting it to have been in force then, if this ordinance was to be made the
" basis " of the concession to Soulard, still the claim could not be sustained,

because the sub-delegate or rather the Governor of Upper Louisiana perform-
ing the functions of a sub-delegate, was not appointed in the mode required by
the ordinance of 1754 ; consequently, a sub-delegate in Upper Louisiana could
not make a grant for services rendered, or for services which were to be ren-

dered in consequence of the grant. He says, the consideration of public ser-

vices was unknown to the ordinance. If the Lieutenant Governor as sub-del-

egate, derive no authority under the ordinance ; if "the consideration of public

services was unknown to the ordinance," the conclusion must be inevitable, that

a sub-delegate in Upper Louisiana, was prohibited by that ordinance from grant-

ing land for public services rendered, or to be rendered.

The second specification, if possible, is still more palpable, in accordance not

only with the spirit, but the very letter of the Opinion. It is in these words :

" That a sub-delegate in Upper Louisiana, was not a sub-delegate as contem-

plated by the ordinance of 1754."

The plaintiff's counsel had contended in the argument and proved that the

Lieutenant Governor of Tapper Louisiana exercised the functions of sub-dele-

gate : the Judge admitted it. He had also contended that the royal order of
1754 was in force in Upper Louisiana ; the Judge in his Opinion responded
whether it was in force or not, " according to this evidence, the Lieutenant

Governor of Upper Louisiana was not a sub-delegate within the contemplation

of the ordinance of 1754." I refer to the printed Opinion of the Judge, page
63. The only difference here is, Lawless used the terms " as contemplated ;

"

the Judge used the words, " within the contemplation ;
" and this is the false,

libellous, and malicious misrepresentation for which Lawless was imprisoned.

Mr. President : I shall, in the remainder of the articles to which the attention
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of the Senate is invited, do no more than read the specification in Mr. Lawless'
publication, and the words of the Opinion. I shall make no comment upon them,
as I do not wish to detain the Senate longer than to-day, or insult their under-
standing by attempting to prove what must be self-evident.

The 6th specification is in these words : The Judge was in an error in as-

suming " That O'Reilly's regulations were, in their terms, applicable or ever

were in fact applied to or published in Upper Louisiana."

The Opinion at page 68, reads

—

"It would appear that the policy apparent

upon the face of O'Reilly's regulations- extended itself to the province of
Upper Louisiana." The regulations of O'Reilly were made for the entire pro-

vince. The Judge says he did not decide that O'Reilly's regulations were in

their terms applicable to Upper Louisiana ; but he decided that they were made
for the entire province, Lower as well as Upper Louisiana. Will any member of
the Senate point out to me the difference ?

In the 8th specification, Mr. Lawless said that the Judge assumed "that the

limitation to a square league of grants to new settlers in Opalousas, Attakapas,
and Natchitoches, (in the 8th article of O'Reilly's regulations,) prohibits a larger

grant in Upper Louisiana."
The Judge said, in his Opinion, at page 68, " upon what reason is it to be be-

lieved that the Governor General intended to authorize grants of land in Upper
Louisiana upon principles different from those upon which grants were to be

made in every other part of the province? Upon what reason were grants of
land to be limited in quantity in Natchitoches, Attakapas, and Opalousas, and
unlimited in Upper Louisiana? And what policy dictated the limitation of grants

in the latter places to 800 arpents, (which we find in the 9th and 10th sections

of Gayoso's regulations and in the 1st section of the regulation of Morales,) if

before these regulations there was no reason for limitation? Was not the ex-

tension of settlement and cultivation of soil as much to be encouraged by the

distribution of land in Upper Louisiana, as elsewhere in the province ? Why
in Upper Louisiana should grants have been made without regard to the means
of the cultivator, or without regard to any cultivation whatever, when these

particulars were to be attended to with strictness in every other part of the pro-

vince? The regulations of O'Reilly were made for the entire province. It

would appear that the policy apparent in O'Reilly's regulations, did extend it-

self to the entire province of Upper Louisiana."
I pass on to the 1 ] th specification. Lawless says it seemed to him the Judge

erred in assuming, or deciding, if you please, "that though the regulations of
Morales were not promulgated as law in Upper Louisiana, the grantee in the

principal case was bound by them, inasmuch as he had notice, he must be pre-

sumed, from the official station which he held, to have had notice of their terms."
What is the language of the Opinion upon this subject, at page 75? I will

read it. " In answer to that portion of the argument on behalf of the petition-

ers which denies the force of law to the regulations of Morales in Upper Lou-
isiana, for their supposed want of promulgation, it is only necessary to remark
that such a publication is proved, as must have brought them to the knowledge
of the ancestor of the petitioners. The official station which he held does not

permit us to believe that he could have been ignorant of the forfeiture to be in-

curred by a failure on his part to comply with the commands contained in these

laws. It is therefore unnecessary to decide, &c."
In page 20 of his response to the article of impeachment, he admits, in so

many words, that he had decided the point as charged in the 11th article.

Nevertheless, in the same paper, the Judge pronounces this specification to be
a gross and palpable misrepresentation.

I shall notice but one more of these eighteen articles, and that is the thirteenth.

It had been contended by the counsel of Soulard, that the confirmation by
the Governor General or Intendant, of concessions made by the Lieutenant
Governor of Upper Louisiana, although not in conformity to the regulations of
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O'Reilly, Gayoso, or Morales, furnished an inference in favor of the granting
power of the Lieutenant Governor.
To this argument the Judge, in the Opinion, page 74, responded :

" That
the Governor General who exercised a legislative power, generally, and par-

ticularly for the distribution of land, should feel himself authorized to dispense
with the observance of any of the provisions of his own laws, is not strange

;

such a dispensing power is incident to the legislative department of every gov-
ernment, Sec." In relation to the deposition of the royal domain, the Governor
General and the Intendant successively represented to some extent the power
of the king."

You have here fairly stated, Mr. President, the argument of counsel, and the

answer to it by the Judge. And what is his answer when translated into plain

English? It is this, that, although the practice existed as contended for, and
proved in the cause, it did not alter the question. He regarded it, and referred

it to the exercise of a legislative power by the Governor General, to his repre-
senting to some extent the power of the king ; consequently, it furnished no in-

ference in favor of the power of the Lieutenant Governor to make concessions
for services rendered. What says Mr. Lawless in his 13th specification?
" That it seemed to him that the Judge erred in assuming that the complete
titles produced to the court made by the Governor General or Intendant Gen-
eral, though based on incomplete titles, not conformable to the regulations of
O'Reilly, Gayoso, or Morales, afford no inference in favor of the power of the

Lieutenant Governor, from whom those incomplete titles emanated, and must
be considered as anomalous exercises of power in favor of individual grantees."

Is this a false, malicious misrepresentation of the Judge's Opinion upon this

point? In his response in May last, he declared it to be such, when in Februa-
ry preceding, in his opinion pronounced in the case of Chouteau vs. United States,

a copy of which is in evidence before you, the Judge admits that he had so de-

cided in the case of Soulard, and that he erred in attributing this exercise of

the power by the Governor General to his legislative powers, to his kingly pre-

rogatives, and retracts the error, for the suggesting of which he had imprisoned
Lawless, and suspended him from practice tor eighteen months.

Mr. President: I will detain you no longer upon this branch of the subject.

The whole eighteen articles are alike true, and clearly susceptible of demon-
stration. The managers who will succeed me, will supply any defects which
may exist in the illustration which I have given of the verity of everything con-

tained in the publication, adjudged by the court to be false, malicious, and
libellous.

We arraign before you a Judge who has exerted a power to deprive a citizen

of his liberty, for an alleged offence over which he had no jurisdiction, and if he
had, he imposed a cruel and disgraceful punishment, under color of law,

upon an innocent man, the Judge acting as accuser, witness, judge, and exe-

cutioner. Do you require us to prove anything more? Does not the law infer

an evil and wicked intent? Was he not under the dominion of bad passions,

which propelled him to an act so at war with the constitution and laws of the

land, and so destructive to the personal rights and liberty of the citizen?

The universal principle which pervades all the acts of human agency, is that

from an illegal, oppressive and wrongful act, the law infers a bad motive. The
man who slays his fellow man, in execution of an unlawful act, is guilty of mur-
der, and the inference of law supplies the place of express malice.

Mr. President: If the managers in this case shall be held to the proof of bad
motive and wicked intent of the Judge, in thus invading, under the color of law,

the rights of a c :

tizen, in my humble judgment that proof is abundant, is ample
;

and all that can be necessary is a fair and candid statement of the facts, to ar-

rive at a conclusion unfavorable to the respondent.

The first circumstance to which I would call your attention, is that mass of

evidence under which the table of your secretary now groans, introduced by
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the respondent in this cause, to prove the immense amount of public domain
which he has saved to the United States, from the lawless grasp of those un-
righteous and fraudulent land claimants. He tells us, that to preserve the in-

terest of the government, and the dignity and purity of the court from the pec-
lations and contaminating influence of those claimants, it was necessary that he
should surround himself with all the terrors of the law. He presents himself
before you as the judicial champion of the endangered rights of the United
States, counting the number of acres of land which you have gained by this act

of his, and almost in direct terms offers to buy off his impeachment.
That I may not be charged with ascribing to him a motive which the evi-

dence before the court does not warrant, I refer you to his own language, to

which I can give no other interpretation.

Mr. Wirt. What do you refer to?

Mr. Wickliffe. I refer to the Judge's address to the House of Representa-
tives, and will read the passage. "Judge Peck is perfectly aware of the pur-
jjoses to be answered by his removal from office; and, therefore, is not at all

surprised at the pertinacity with which it has been sought for the last four years.

Whether these purposes are such as the interests of the United States call upon
them to countenance, by ordering further proceedings in this case, is a ques-
tion for others, not for Judge Peck."
What purposes, and what interests did he mean? The answer is plain. He

means to tell the House of Representatives, that if I am removed those Spanish
claimants will get their lands; and if they do, it will affect your interest, your
pecuniary interest. If I am removed for this outrage upon the constitution,

no other judge will be found pure, honest, and intelligent enough, to look these

claimants in the face and decide against their claims'.

I trust in God, that day is far distant, when an American Congress, when
the Senate of the United States will be willing to barter the principles of the

constitution for dirty acres of land. The principles of human liberty are too

firmly fixed in the American bosom, too strongly secured by the safeguards

which are placed around them, to countenance usurpation upon the rights of

the humblest individual who treads the soil or breathes the atmosphere of the

United States, because of pecuniary advantage to the government. The free-

dom of speech, freedom of the press, the personal liberty of the citizen, are

worth m )re to the government than all her lands ten times told.

. One other apology for this proceeding against Mr. Lawless is, that he is in

the habit of insulting judicial tribunals, and treating them with disrespect.

Proof is attempted upon this point. Judge Carr, a Circuit Judge of Missouri,

has been interrogated by the respondent. He is of opinion that Mr. Lawless'

manner in court is unfortunate; that he enters upon the argument of his client's

cause with great zeal and earnestness; that, on one occasion he was compelled

to tell Mr. Lawless that unless he desisted, he would punish him. This distin-

guished jurist could not recollect the particular trial on which this occarred.

His defect of memory upon this point, however, was supplied by another of de-

fendant's witnesses, who stated it to have been on the trial of the unfortunate

slave, the particulars of which we have from the judge himself. This judge had,

by a decision which every tyro in the law would denounce as absurd and errone-

ous, permitted the confessions of a poor slave, extorted by the repeated torture

of the lash, to be given in evidence to the jury, in consequence of which a poor,

innocent, and friendless African was sentenced to corporeal punishment. Mr.
Lawless was his counsel. He saw a human being without crime against law,

by the ignorance or something worse of the judge, sentenced to severe punish-

ment. As an advocate, as a man, how must he have felt? How would you
have felt, placed in Mr. Lawless' situation? I can answer for myself. So help

me God, it would have taken more than a threat from this judge to have silenced

me. And forsooth because Mr. Lawless manifested some temper, and some
indignation at the conduct of the judge on this occasion, he is a fit subject for

41
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the vengeance of Judge Peck, whose judicial infallibility he had dared to ques-

tion.

The respondent has raked porter-cellars for the private and friendly con-

versation of Mr. Lawless, who, smarting under a deep sense of the personal

injury inflicted upon him by this cruel and unmerited punishment, is heard to

exclaim that every man ought to feel his, Lawless's, case as his own; that he

cared nothing about it then, for he had Peck where he wanted him. I quote the

language of the witness. And, sir, is it criminal for a man who had been inv>

prisoned, whose character had been assailed, whose standing as a lawyer had
been degraded by the infamous sentence of a judge exercising usurped author-

ity, to speak of it in the language of modest complaint? I say, with Lawless,

every citizen ought to feel it to be his own case. There is great wisdom and

public virtue in the remark quoted by my colleague, (Mr. McDuffie) that that

government was the best which regarded an injury to the humblest of its citi-

zens as an injury to the whole nation.

This honorable judge is not content with heaping upon Lawless, when he

was led a prisoner before him, every epithet of vituperation and abuse, under

the name of abused justice ; and under the protection of its ermine, which he

stained, he has pursued him through the House of Representatives to the bar

of the Senate ; and in every sentence of his response proclaims him a slanderer,

a libeller, afoul calumniator, and makes the charge of perjury against Lawless,

jp his evidence before the Judiciary Committee. I have referred to these facts

to exhibit the present state of exasperated and vindictive feeling of Judge Peck
towards Mr. Lawless. They do manifest to my mind most clearly the temper

qf mind, the personal, vindictive motive with which the prosecution was got up

against Mr. Lawless, and by which it was consummated.
Mr. President: if we confine our investigations to the facts and circumstances

which belong to the procedure in court, we shall have much, very much—enough
to prove that Judge Peck acted under the influence of passion, of intemperate

and vindictive motives. We shall be satisfied that he was avenging, under
color of law, that winch he regarded as a personal injury and insult. The dig^

nity of his court, the purity of the judicial tribunal, and the offended majesty
of the law, were but the shallow and flimsy pretences for his conduct-

The respondent has proved that Mr. Lawless was a man of irritable temper,

impatient of contradiction, particularly when deeply interested for his client in

qourt. Judge Peck knew this. Now mark the deportment of the Judge upon
the trial of the rule against the printer. Lawless had undertaken to ap-

pear as counsel for Foreman. No man can doubt for one moment that Peck
believed that Lawless was the author of the " Citizen." No man can doubt, but

the whole object of the proceeding against the printer was to reach Lawless,

and that Peck had designed this at the first moment when he read the article.

Jt was still possible that he might be baffled in this his desired object, unless by
pome act toward Lawless in court, he could irritate him, and cause him to com-
mit some offence which would, per se, be a contempt, or disclose himself as the

author of the publication.

The Judge is represented by his friends to be mild, placid, and patient on the

bench generally.

When Lawless in his character of counsel is attempting to prove, that

the publication was a fair and correct representation of the Opinion, it was the

duty of the Judge to have heard him patiently, to have treated him respectfully.

Did he do it? On the contrary, Lawless was interrupted at every step. In the

course of these abrupt, rude, and I call them vulgar interruptions, Lawless was
betrayed into an unconscious admission, that he was the author. The Judge
was seen to smile. Ah, sir, believe me, it was that spirit for vindictive revenge

that bade him smile. He had then the evidence in his possession ; his course

was taken, and his victim was in his power. This colloquy, of which Judge
Wrash speaks as having been invited by Mr. Lawless' manner of argument,
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ensued, and what was that colloquy? When Mr. Lawless would point to a
portion of the Opinion as sustaining his publication, after he had explicitly de-
clared that the author ofthe " Citizen " had no intention to misrepresent the Opin-
ion of the Court, he was told, and repeatedly told, " but, sir, you say so and so

in your publication; " " this is false ;
" " that is libellous ;

" " this is a wilful

misrepresentation;" " that is calumnious." The placidity of this mild and
amiable Judge began to leave him. Here he and Mr. Lawless changed char*
acters. Lawless was mild, patient, and remarkably subdued ; according to the

evidence ; the Judge was angry, impatient, and boisterous. Rely upon it, his'

object was to force Lawless to commit some act in the presence of the courtj

which would enable this infuriated Judge to inflict instant punishment. He was
too impatient to wait for the slow progress of attachment. In this he was dis-

appointed. Lawless sat down evidently embarrassed, unable to conclude hid

argument, and the Judge acted out the farce with the printer, delivered no
Opinion upon the question against him ; he reserved his phials of wrath to pour"

them out upon the devoted head of Lawless.
Lawless is brought into court to answer for this libel. He and his cc-Unse!

appear. Foreman, the printer, had been discharged upon purging himself of
the contempt. No anger, no passi n, no excitement, or in the language of the"

Judge's witnesses, no animation extraordinary were exhibited by him at the

close of the proceeding against the printer. When Mr. Mageuis, the counsel
of Lawless, was proceeding in opposition to the rule, to prove that the article

signed " A Citizen," was a fair and true representation ofthe Opinion, he is stop-

ped by the Judge and told, that the court had decided on the rule against the

printer, the publication was false, was libellous, and he Would not hear argu-
ment in behalf of Lawless upon that point. What right had the Judge to deny
to Lawless, who had for the first time been put upon his trial, a hearing by him-
self and counsel upon the matters of fact which were in evidence? The Judge
says he had decided tbat question against the printer. Lawless was no party

in that trial, was not concluded by it, and could not be deprived legally of his

constitutional right of being heard by his counsel, upon all the facts from which
his guilt or innocence was to be deduced.

This point was, however, adjudged
;
yes, sir, and as it related to Lawless, was

prejudged by his Honor, Judge Peck.
And I pray to be informed if he had not also decided the law ofthe Case, the

question of jurisdiction, and the question whether a publication in a newspaper
concerning the published Opinion ofthe Court, delivered in a cause which had
been finally decided, was or was not a contempt of court, upon the rule against

Foreman? Why not also close the argument on these points? They were?

questions of law, not of fact; and, therefore, argument upon them might more
appropriately have been forbidden. No, sir; his vanity could not sustain the

insult, which he imagined was offered to it whenever this perfect and beautiful

monument ofjudicial fame which he had erected to himself in the newspapers,-

was touched by the rude assaults of vulgar criticism, or the severer shocks o$
legal argument.

If the Judge had decided the question of fact before Lawless was put tip'ori

his trial, if he prohibited his counsel from proving the truth of his publication,

for which he was then arraigned, why did his Honor, upon a question previous-

ly decided, not mooted at the bar, consume near two hours of his time, com-
menting upon the article, paragraph by paragraph, in a strain of unparalleled

abuse and personal vituperation of Mr. Lawless? He had not so demeaned him-
self on the case ofthe printer ; the facts had all been then discussed, and he
had decided them. They had not again been referred to in the argument of

Mr. Lawless' case. Sir, the impartial and candid mind will have no difficulty

in responding to these questions. The Judge sought this occasion to empty
the accumulations of his gall upon an unoffending man, upon a man who had
committed the flagitious outrage of questioning, in respectful language, the ia^

fallibility of this Missouri Lord Chief Justice.
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The language employed on the occasion by the respondent, Mas unbecoming

the solemnity of a court, and disgraceful to the judicial ermine. His whole de-

portment evinces clearly the motive to have been unworthy, selfish, and vindic-

tive. It was personal revenge, and not the dignified vindication of the laws of

the land which prompted the proceeding, and marked its character throughout.

It was a base and disgraceful prostitution of the purposes of justice, to subserve

the worst and meanest of passions, offended vanity.

I will neither detain nor insult the Senate with reciting the language of the

Judge on this occasion. It is in evidence before you, and I leave you to make
your own comments upon it.

The declaration by the Judge, that ifthe author of the "Citizen" lived in China,

he would have his house blackened as emblematical of the baseness of his heart,

needs no comment from me. He dared not adopt his Chinese law into his crim-

inal code ; he could not cause Lawless' house to be blackened ; he, neverthe-

less, strove to blacken his reputation, by consigning him to the walls of a jail,

the usual receptacle of common felons, and this to preserve the dignity and au-

thority of this august tribunal, this petty district court of a province. Would
not a pecuniary fine have answered all the purposes ? Was the offence so great

;

was the libel so apparent ; was the public or private character of Lawless so de-

based, that nothing but incarceration in the common jail would appease the

angry vengeance of this judicial despot ; for nothing else can I call him or ever

consider him ? Sir, I know not the gallant bearing of the citizens so well in

other sections of the Union as I do in the west. There is not a high-minded

or an honorable man in the valley of the Mississippi who would not sooner sub-

mit to the decision of a court taking half his estate, nay all, than to a judgment
which consigns him to imprisonment in the walls of the common felon's jail.

Startle not then at the strong language used by my colleague, (Mr. McDufrie,)

expressing to you his indignation at this outrage ; it is the language of all who
love freedom for freedom's sake.

Mr. President : censure is attributed to Mr. Lawless for not answering in-

terrogatories, and thereby purging himself of the contempt, and this is relied

upon by the respondent as a new and substantive contempt, certainly a great

aggravation of his original contempt. Suffice it to say, that it is the privilege

and right of the defendant in attachment to demand interrogatories, that he may
answer ; it is not the right of the court to propound them, and compel an answer.

Lawless declined the exercise of his privilege, and he has given you under oath

the reasons for it. He believed that Judge Peck had no jurisdiction ; that he

had prejudged the case ; and that he was determined to do no act which might

be construed into an acquiescence in the course which the court had determined

to pursue.

When asked by the Judge if he desired interrogatories to be filed, he replied

promptly, decidedly, and firmly, " that he did not, and if they were filed, he

should not answer them." His manner and attitude, Judge Carr thinks, were
disrespectful to the court, and his tone of voice was offensive. It had not that

soft melody in it I suppose which sycophants use when courting power ; or that

humble cadence when cowards bend to oppression's sway.

Of what was Lawless to purge himself?—Judge Peck had decided the pub-

lication to be libellous, false, and malicious ; he had decided that he had juris-

diction ; Lawless was admitted to be the author ; he had stated to the court that

the author had no design or intention to misrepresent the Opinion of the Court.

Why then tender interrogatories ? Why add this insult, by affecting to pursue

the forms of law? The Judge had been admonished by his friend, Bates, to

desist. He promptly declares that his purpose was fixed, and nothing should

prevent him from pursuing the course which his sense of duty pointed out.

Lawless saw and knew from the first, that he had been selected as a victim

to appease the indignation of his accuser, witness, judge, and executioner ; and

that a tame submission to answer interrogatories would but give the more solem-
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nity to this mock trial. And if he felt indignant at the offer, if he manifested
it in his reply, it was nothing more than a man " who had the honor of being
an Irishman," would feel and express. Yet for this act of gallant bearing
against usurpation and tyranny, he was, in the eye of the Judge, guilty of a new
and substantive contempt, certainly an aggravation of the one for which he was
doomed to sutler. Had Lawless submitted himself to answer interrogatories,

he would not deserve the protection of the constitution of his adopted country
;

he would have forfeited all the noble sympathies of his fellow-citizens ; and have
been, what he is not, a fit subject upon which offended judicial pride might seek
its malignant vengeance. He would have dishonored and disgraced the coun-
try of his birth, and that of his adoption.

One other fact which must strike forcibly the mind of all, is the length of time
for which Col. Lawless was suspended from practice in the District Court.
From the evidence you learn the amount of business which had been entrusted
to him professionally in that court. In less than eighteen months, certainly not
more, the law under which that court took cognizance of land causes, expired.
The suspension of Lawless is made to equal the time, if not to exceed it.

Eighteen months certainly took him beyond the time when this court could ex-
ercise any judicial functions. Thus Lawless was deprived of the protits of his

professional labor, and his clients' interest sacrificed. Was not the twentyfour
hours of incarceration punishment enough? Did the Judge wish not only to

disgrace the husband and father, but deprive the wife and child of their means
of support for eighteen months, perhaps longer? The lawyer who shall be im-
prisoned, suspended from practice for eighteen months, and tamely submits to it,

will find but little favor with the public when he attempts to resume his practice.

There is, sir, one other circumstance of no small magnitude in ascertaining
the quo animo of this Judge, which deserves to be mentioned at this time. The
Judge declares to you that in all that he did he was governed solely by a de-
sire to preserve the dignity and purity of the court ; that he punished Lawless
because of a publication which related, and was calculated and intended to in-

fluence the Judge in the trial of the cases then pending in court. Where was
this jealous vigilance for the purity of courts, this firm determination to put down
all publications relating to controversies depending in his court, when his friend,

Judge Lucas, his witness in this cause, a party in a cause pending in that court,

(being a controversy about Spanish claims,) and one of the counsel adverse to
the claim of Soulard, published an essay in a newspaper pending Soulard's
case? In which publication he denounced the whole of these Spanish claims
as fraudulent and void. The Judge knew of this publication ; why did he not
attach Mr. Lucas for a contempt ? This was a publication by Lucas calcula-
ted and intended to influence the public mind against claims whilst they were
pending in court. Indeed, it formed, I have no doubt, the text book for the
Judge's Opinion

;
yet no proceeding is instituted against Lucas. No harm is

done
; this was a fair exercise of the freedom of the press. After the case of

Soulard was decided, the Opinion of the Judge published, and, to use the re-
spondent's own language, which was " an extinguisher of the last hopes of these
land claimants," the publication of Lawless, mild and respectful in its language,
appeared. It questioned the soundness of some of the assumptions in that
Opinion. Then it was that the lustre and dignity of this august judge was in-
sulted, and the pure streams of justice polluted by this foul calumny upon the
intellect, not the motive of the Judge—then it was that the blaze of glory so
essential to the judicial character was dimmed. The two cases differ in this :

Mr. Lucas' publication was before the cause was decided ; Lawless' was after.

Mr. Lucas' was adverse to the claims, and met the approbation of the Judge.
Mr. Lawless' was favorable to the claims, and met the disapprobation of his
Honor. Mr. Lucas escaped punishment ; Lawless did not.

Mr. Wirt inquired of Mr. Wickliffe where was the publication of Mr. Lucas?
Mr. Wickliffe. It is, or a part thereof, in evidence in this cause; is copied
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into the printed argument of Lawless, from which I will read it for the informa-
tion of the court and counsel. [Here the same was read.]

3L\. Wirt. But where is the original paper?

J\fr. Wickiiffe. Gone, I presume, where Lawless' would have gone long since,

but for the conduct of Judge Peck, out of existence and from the memory of its

author.

Mr. President : I have attempted to prove to you that there existed no power
or jurisdiction in the District Court of Missouri, to punish this act of Lawless
by attachment. I think I have demonstrated that the publication of Law-
less was true, and the laws of the land permitted it.

I have endeavored to tear the veil from the conduct of the Judge, and expose
his motives in their true light. You will now decide whether he be a fit person

to lecture the Congress of the United States, and teach the nation the value of

the liberty of the press, and what that liberty is? He tells you that "it has

been from time immemorial, and ever will be the perpetual decantatum on the

lips of all libellers." He tells you that it must be restrained. Courts of jus-

tice have their ideas of the true liberty of the press. Liberty of the press, of

speech, and the trial by jury, are but the hobbies of political demagogues. That
its licentiousness must be restrained, Stc. What power, let me ask, shall at-

tempt this daring deed? The executive cannot do it ; Congress has no power;

both combined dare not do it. They once tried it, but wo unto that politician

who shall again attempt to muzzle the press, or regulate its exercise. The at-

tempt to do it has recently cost one monarch his throne, and lighted all Europe
in a blaze—and we are now gravely debating in the American Senate, the pow-
er of a district judge over the freedom of the press. If the press is to be regu-

lated, and its licentiousness restrained, and its abuses punished, in the name of
high Heaven, confide the power anywhere sooner than in the unbridled discre-

tion of a weak or wicked judge. The liberty of the press, whatever it is, is pro-

tected by the constitution, is connected with the liberty of man, and must not

be and cannot be separated from it.

Its tendency to licentiousness is better borne than any attempts to restrain it

by any department, of this government. I have been taught to believe that the

freedom of the press " consists in the right to publish truth with impunity, with

good motives, and for justifiable ends, whether it respects government, magis-

tracy or individuals." It is better to bear with its licentiousness than endanger
its usefulness by legislative or judicial restraints. It is the sensitive plant in

the garden of freedom ; touch it by the rude hand of power, and it withers.

How much has it done for human liberty in this hemisphere? What is it now
doing for the cause of freedom in the other? What country can be enslaved

with a free press? Tyrants of every grade fall and cower beneath its powers
;

and shall we permit a district judge, the least of our judicial corps, to fetter and
bind this mighty engine of freedom in his judicial meshes ? With a press free and
unshackled, my country will retain her freedom. With it she has nothing to

dread from the rude assaults of power, or the more slow approaches of corrup-

tion. Usurpation by force or fraud will meet exposure, so long as we protect

the freedom of the press.

Mr. President : iff by any calamity, this sacred charter, the constitution of

my country, should be doomed to the devouring flame, and power were given

me to save one clause, and but one, I would rescue from the consuming ele-

ment, that which declares " Congress shall pass no law respecting an establish-

ment of religion, or prohibiting the free exercise thereof, or abridging the free-

dom of speech and of the press." This clause preserved, the rest, Phcenix-

like, would spring into full life.

If this clause in the constitution be preserved and administered according to

its letter and its spirit by all, and upon every department of this government,

at that last sad hour, when bid by Him who rules all things, to take leave of the

fleeting concerns of time, I shall die, cheered with the hope that my beloved

country has no cause to dread the oppressor's rule or the tyrant's scourge.
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HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Wednesday, January 19.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

Mr. Meredith, one of the respondents counsel, addressed the court in

behalf of the respondent, as follows :

—

An honorable manager, in one of those incidental debates, which have so

frequently arisen in the progress of this case, took occasion to speak, with an
emphasis that all may remember, of the tremendous power of impeachment.

Yes, Mr. President, it is a tremendous power ! If we turn to the country

where it may be said to have originated;—if we look at its exhibitions in English
history, we shall find many a melancholy instance, to illustrate and confirm the

truth of this remark. We may there see, how often, in the blindness of its fury,

it has confounded the innocent with the guilty. We may n^pber the illustri-

ous victims it has offered up, to the relentless spirit of persecution. We may
measure the blood, the patriot blood it has poured out in libations to the demon
of party. We shall find recorded there, examples of oppression, of cruelty and
foul injustice, which will force us to exclaim, It is indeed a tremendous power !

In our own country too,—our own free and blessed country, with all the be-

nignity of her institutions, with all the guards thrown about the citizen, by her
constitution and her laws, this power of impeachment is still a tremendous
power. It speaks in the name, and with the awful voice, of the people. It can
call to its assistance all the influence and authority of the government. It can
enlist in its service the most powerful and exalted talents,—learning, and genius,

and eloquence, quickened and inspired by the love of fame. It can kindle

around its victim a blaze of passion and prejudice, which may dim for awhile

the sober light of truth. And though it cannot peril that victim's life, it can put

him to as exquisite torture as any which the executioner has power to inflict.

Day after day, it can hold him up a public spectacle for scorn and detestation.

A single, unprotected man,— it can pour down upon his head, taunt, and ridicule,

and reproach, and bid him submit in reverential silence. Or should he give

token of a wounded spirit, it can tell him, that the tear which anguish forces to

the eye, is the tear of dissimulation. Yes, Mr. President, seeing what we have
seen, and hearing what we have heard, too truly may it be said, that here, even
here, the power of impeachment is a fearful, an inexorable, a tremendous
power. But in this unequal conflict, there is yet strong hope for the innocent.

Suffer for awhile he may, all the agony of these tortures ; but his accusers are

not his judges. In the tribunal that is to pass on him, he sees the collected jus-

tice, as well as the collected wisdom, of his country. That tribunal, he knows,
will banish from its presence, all prejudice and false excitement, and turning from
those delusive lights which serve only to mislead and betray, will look at the
great question of guilt and innocence, by the steady and unclouded light of truth.

Holding up this light, then, though perhaps with a presumptuous hand, before this

honorable Court, I ask you to follow me in the argument that I purpose to of-

fer, and which I trust I shall be enabled to offer as becomes the dignity of the

subject, no less than the dignity of the tribunal before which it is to be discussed.

The propositions which I shall attempt to establish, are these;

—

1st. That the District Court of Missouri has a general power to punish con-
tempts.

2d. That the case of Luke E. Lawless was a case of contempt proper for

the exercise of this power.
3d. That having adjudged it a contempt, the court was legally warranted in

punishing it as it was punished.
And lastly, that if the court had not the power, or if having it, the case was
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not a case proper for its application, still the act did not proceed from the evil

and malicious intention with which it is charged, and which it is absolutely nec-

essary should have accompanied it, to constitute the guilt of an impeachable
offence.

1. When I say that the District Court of Missouri has a general power to

punish contempts, 1 am of course understood to speak of that court, in common
with all the judicial tribunals of the general government, and of them all I as-

sert, that their power in this respect, is co-extensive with the power of all other

courts. It would be strange if it were not so, it would indeed be strange, if the

courts of the United States, at least equal in dignity and authority, and exer-

cising in many respects a larger and more important jurisdiction, should be

found to possess a less extensive power, to enforce obedience and command re-

spect, than the State judicatures.

And yet this is the position assumed by the honorable managers who opened
the impeachment, and strenuously defended by his two honorable associates,

who have followed in the discussion. The argument perhaps will lose nothing

of its force, by ^Rng thus syllogistically repeated. The courts of the United
States possess no common law jurisdiction in criminal cases : the power of pun-

ishing contempts, as it is exercised in England, and by our State tribunals, is a

criminal power derived from the common law ; and therefore, the courts of the

United States can have no jurisdiction of contempts, except that which is ex-

pressly given to them by legislative enactment.

If this be so, if we are to look to the statute book as the sole source of the

authority of the federal tribunals in regard to contempts, then indeed it is true,

as it has been said, that their power is greatly inferior to that of the State courts.

But can it be believed, that Congress meant to circumscribe it within the nar-

row limits of the act of 1789 ? By that act, power is given to punish by fine

or imprisonment all contempts of authority in any pending cause or hearing.

If this is to be construed as a limitation upon the general power ;—if no other

contempts can be summarily punished, than those committed in relation to a

cause actually depending at the time, it is easy to imagine a variety of cases,

cases too of the most ordinary occurrence, in which the administration of jus-

tice might be disturbed, and interrupted, and its highest officers insulted, with

impunity. But such illustrations are unnecessary. It is manifest that the

whole of the 17th section of this act is supererogatory. It enumerates powers,

which, without its aid, would undoubtedly have belonged to the courts created

by the law. as incidents to the general grant ofjudicial power ; as for example,

the right to grant new trials, and to administer oaths and affirmations. The
power to punish contempts, is as necessarily incidental to the general grant, as

either of these. If they could have been exercised without the aid of this sec-

tion, so might the former. And in enumerating it with them, the language

used is that of description merely, and not of restriction. Such is the construc-

tion given to this section by the Supreme Court of the United States in the cel-

ebrated case of Anderson against Dunn, reported in 6th Wheaton, 227. Speak-

ing of the general power of all courts, " to impose silence, respect and decorum
in their presence, and submission to their lawful mandates, and as a corollary

to this proposition, to preserve themselves and their officers from the approach

and insults of pollution," they add, "it is true, that the courts of justice of

the United States are vested, by express statute provision, with power to fine

and imprison for contempts ; but it does not follow, from this circumstance, that

they would not have exercised that power without the aid of the statute, or not,

in cases, if such should occur, to which such statute provision may not extend.

On the contrary, it is a legislative assertion of this right, ae incidental to a grant

ofjudicial power, and can only be considered either as an instance of abundant

caution, or a legislative declaration, ihat the power of punishing for contempt

shall not extend beyond its known and acknowledged limits of fine and impris-

onment."



MR. MEREDITH'S ARGUMENT. 329

It is unnecessary to dwell upon this authority, because the honorable mana-
ger, as if fearing the extent of his own conclusion, has himself admitted, that

independent of, and notwithstanding this act of Congress, the courts of the
United States have a rightful power to punish contempts of particular descriptions,

and especially those which in any manner obstruct or impede the course of jus-

tice. But this power, he adds, unlike the general power claimed by the English
courts, and those of many of the States, is not derived from the common law,

but stands upon the dangerous principle of necessity. Now without advert-

ing to the generality of the exception, let me for a moment inquire on what au-
thority it is made ? Why is the right of punishing one class of contempts de-
duced from the common law, and that of another class from necessity ? Why,
looking as the honorable manager seems to look, to the punishment as the test,

does he call that a criminal power which inflicts fine and imprisonment upon
one contempt, because it does so inflict it, and that not a criminal power, which
punishes another contempt precisely in the same manner? If, for example, an
individual, by a gross misrepresentation of a judicial opinion, in a particular
case, attempts to weaken the public confidence, and impair the authority of the
court,—or seeks to influence the public mind in favor of undecided causes de-
pending upon the same facts or principles ;—if such an individual is punished
by fine or imprisonment as for a contempt, it is, says the honorable manager,
the exercise of a common law criminal power, and therefore in a court of the
United States, a glaring and monstrous usurpation. But if another individual

shall speak disparagingly of the same opinion in the presence of the court,—or
interrupt its proceedings in any other manner, even for a single moment, and
for this contempt he is punished by fine or imprisonment, or both, this is not
the exercise of a criminal power derived from the common law, but stands al-

together upon the ground of necessity. Is it not as necessary, let me ask, to

keep the streams of justice pure and undefiled, as it is to prevent their obstruc-
tion? Is it not quite as necessary to preserve the authority of courts in the
confidence and respect of the community, as to protect them from momentary
disorders, which are removed with the individual who causes them, and which
can produce no lasting or dangerous effects upon the administration of public
justice? Why inflict punishment summarily in the one case, and in the other
wait the dilatory movement of an indictment, giving to the libeller only a better

chance of effecting his purpose? There can be no foundation in reason or au-
thority for the exception. Independently of legislative grant or restriction, the

power in every supposable case flows from the source, and reaches to the same
extent.

That source, Mr. President, is not the common law. The right to punish
contempts is the right of self-defence; it is the power of courts to preserve their

own existence, and to make that existence a blessing, not a curse to the peo-
ple;—it is a power to vindicate the dignity and authority of the laws, to secure
their administration from disobedience, and their ministers from insult. It is a
power, therefore, coeval with the first foundation and institution of courts ; it

results from the first principles of judicial establishments, because it is neces-
sarily incident to the exercise of their most ordinary functions. It is a power
that sprung into being with the creation of the first judicial tribunal, and is found
to exist, wherever there are courts ofjustice, in every civilized country, whether
governed by the common law, the civil law, or any other particular code.

If this be so, and it is the language of every authority upon the subject, it is

useless to inquire how far, and under what qualification, the position assumed
by the honorable manager is maintainable, that the courts of the United States

have no cognizance of crimes and offences at common law. In the very case,

indeed, in which it is supposed that the Supreme Court have settled this doc-
trine, and decided, that the Circuit Courts of the United States cannot exercise

a common law jurisdiction in criminal cases, they are careful to distinguish

cases of contempt, as not within the prohibition. I refer to the case of the

42
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United States vs. Hudson and Goodwin, 7 Cranch 32, in which the opinion is

thus concluded;—" Certain implied powers must necessarily result to our courts

of justice from the nature of their institution. To fine for contempt, imprison

for contumacy, enforce the observance of order, &c, are powers which cannot

be dispensed with in a court, because they are necessary to the exercise of all

others; and so far our courts no doubt possess power not immediately derived

from statute. But all exercise of criminal jurisdiction in common law cases, we
are of opinion is not within their implied power." It follows, therefore, that in

the opinion of the Supreme Court, the punishment of a contempt is not the ex-

ercise of a criminal jurisdiction in a common law case.

If it were, how does it happen that we find it constantly exercised by courts

that have confessedly no criminal jurisdiction? In what courts are offences of

this kind more frequently punished, than in Courts of Chancery? In Admiralty

Courts also,—in Orphan Courts, proceeding according to the rules of the civil

law?—

i

n Apellate Courts, none of which pretend to a criminal jurisdiction, this

power is constantly exerted. It would be in vain to look for the precedent of an

indictment for a contempt ; and yet a criminal offence, not indictable, but still

tried and punished by a court having no criminal jurisdiction, are the strange

anomalies with which the argument on the other side has to contend.

Again, Mr. President, if this be the exercise of a criminal jurisdiction derived

from the common law, from what source do legislative bodies derive it? Are
they, either in England or in this country, vested with common law criminal

jurisdiction? Yet both in England and this country they exercise the power

as broadly and unquestionably as Courts of Judicature. Do they look to the

common law for it? No:—they consider it as an implied, inherent power in all

legislative bodies ;—as necessary to their usefulness, nay to their very exist-

ence, and as undoubtedly belonging to them as to courts of justice. Speaking

of this power as one of the privileges of Parliament, Lord Ellenborough, in

the great case of Burdett against Abbot. (14 East's Reports, 137) says, "that

it seems at all times to have been, and necessarily must be inherent in the two

houses, independent of any precedent." " The right to protect themselves

against injuries and affronts offered to the aggregate body," he adds, " is an

essential right necessarily inherent in the supreme legislature of the kingdom.

The right of self-protection implies as a consequence, a right to use the neces-

sary means for rendering such self-protection effectual. Independently, there-

fore, of any precedents or recognized practice on the subject, such a body must

a priori be armed with a competent authority to enforce the free and independ-

ent exercise of its own proper functions, whatever those functions might be.

On' this ground it. has been, I believe, very generally admitted in argument,

that the House of Commons must be and is authorized to remove any imme-
diate obstructions to the due course of its own proceedings. But this mere
power of removing actual impediments to its proceedings would not be suffi-

cient for the purposes of its full and efficient protection; it must also have the

power of protecting itself from insult and indignity, wherever offered, by pun-

ishing those who offer it. Can the High Court of Parliament, or either of the

two houses of which it consists, be deemed not to possess intrinsically that au-

thority of punishing summarily for contempts, which is acknowledged to belong,

and is daily exercised as belonging, to every superior court of law, of less dig-

nity undoubtedly than itself? And is not the degradation and disparagement of

the two houses of Parliament in the estimation of the public, by contemptuous

libels, as much an impediment to their efficient acting with regard to the public,

as the actual obstruction of an individual member by bodily force, in his en-

deavors to resort to the place where Parliament is holden ? And would it con-

sist with the dignity of such bodies, or what is more, with the immediate and

effectual exercise of their important functions, that they should wait the com-
paratively tardy result of a prosecution in the ordinary course of law, for the

vindication of their privileges from wrong and insult? The necessity of the case,



MR. MEREDITH'S ARGUMENT. 331

therefore, would, upon principles of natural reason, seem to require, that such
bodies, constituted for such purposes, and exercising such functions as they
do, should possess the powers which the history of the earliest times shows
that they have in fact possessed and used."

In this case, the contempt consisted in a publication which the House of
Commons adjudged to be libellous. Throughout the whole argument of coun-
sel and of court, it is assumed, that such a publication, reflecting upon the pro-

ceedings of a court of justice, would be treated and punished as a contempt
;

and it is argued that if the right existed in courts, it existed in the same degree
in the House of Commons ; that as it regarded both, it stood precisely upon
the same ground ; that the power at all times had been, and necessarily must
be inherent in courts of justice and legislative bodies 5 that it was an essential

right, necessary to the effectual exercise of their important functions ; and that

their degradation and disparagement in the estimation of the public by means of
false and libellous publications, was as much an impediment to the efficient dis-

charge of these functions, as any actual obstruction whatever.
In this country, too, Mr. President, the same power has been frequently ex-

ercised by the Legislatures of the State and General Governments, and asserted

upon the same great conservative principle. I pass by the various cases which
have occurred in the State Legislatures, and confine myself to the instances in

"which this power has been exercised by Congress.
Looking to the journal of the House of Representatives, I find that in 1795,

two persons, whose names were Whitney and Randall, were punislied by im-

prisonment for a contempt upon that body, in offering a bribe to one or more of
its members. There seems to have been no question in this case, either as to

the power, or the propriety of exercising it.

In 1796, the House of Representatives treated a challenge, sent to one of its

members, as a contempt.
In 1800, the editor of the Aurora, a newspaper printed in Philadelphia,

was attached by the Senate of the United States for a contempt in publishing

a " false, scandalous, malicious and defamatory libel " upon that body. I need
not detail the proceedings in that case : they are upon your journals. But al-

though it met with stVenuous and powerful opposition at every stage, there ap-

pears to have been no doubt suggested of the power to punish a libellous publi-

cation upon either of the two Houses of Congress, as a contempt. The editor

having failed to appear upon the attachment, a warrant was issued for his com-
mitment, but the session ended before it was served, and the proceeding was
not afterwards revived.

Again, Sir, in 1818 the House of Representatives once more exercised this

power, in the celebrated case ofJohn Anderson, who was charged with having of-

fered a bribe to one of the members. A warrant was issued, and the party was
arrested and detained in custody during the whole investigation, which termina-

ted in his being adjudged guilty of the contempt.

Now let me remind the honorable managers, that these were all cases of

consequential contempts. In neither of them, was there any actual obstruction

to the course of legislative action, but the power exerted was the power of

protection from insult and indignity. From whence was it derived ? From
the common law ? was it regarded as a criminal power known only to the com-

mon law ? If it had been, Congress would undoubtedly not have exercised it.

No, Sir ; look into the debates upon the last case, and you will find that those

who vindicated the authority of the House, placed it where Lord Ellenborough

placed it ; that they claimed it as an inherent power,—a power vested, by their

very creation, in all legislative bodies, as it was admitted on all sides to be

vested in every judicial tribunal. This case of Anderson, as it will be recol-

lected, gave rise to much discussion in the House. By many, the power was
disclaimed, except in cases of contempts committed in the presence of the

House. But the attempt thus to limit the doctrine utterly failed. One of the
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honorable managers, with his accustomed strength and eloquence, triumphant-

ly vindicated the authority of Congress, and proves conclusively, that the right

did not stop at mere self protection ; that it was not limited to the removal of

actual impediments to the due course of legislative proceeding ; but that it ex-

tended to every case affecting the purity and dignity of the legislative body.

He described it as " a moral, legal power," resident as well in legislative as

judicial tribunals, and depending for its exercise on discretion. He took the

broad ground, and succeeded in maintaining it, by a majority of more than two

to one.

This case did not end here. Anderson brought an action for false imprison-

ment against the sergeant at arms of the House of Representatives. He plead-

ed as his justification the Speaker's warrant ; and the great question of the au-

thority of that House to punish contempts as breaches of privilege, was con-

sidered upon a writ of error, by the Supreme Court. One of the honorable

managers [Mr. Spencer] has said, that the question then discussed, was pur-

posely narrowed down by the pleadings, to a case of direct contempt. It is true

that the counsel for the defendant, adverting to the special plea, which did not

set out the particular circumstances constituting the offence, seem to have con-

sidered it unnecessary to resort to the doctrine of consequential contempts. But
the court reviewed the whole subject, and vindicated the power of the House,
not only as it regarded offences committed in its immediate presence, but those

also, which, as in the case they were then considering, reflected upon the dig-

nity and purity of the body, wherever perpetrated. From whence did they de-

duce this power ? They admitted that it was not to be found in express terms,

in any article of the constitution, nor in the general grant of judicial or crimi-

nal power, but they decided, that it existed in all legislative bodies by implica-

tion from the powers expressly granted, to the same extent, and upon the same
principles, that it was universally acknowledged to belong to judicial tribunals.

In other words, that it was an inherent power, essentially necessary to the leg-

islature as well as to courts of justice, and without which they must inevitably

sink into utter contempt and inefficiency.

We have then legislative and judicial authority for repudiating the notion

that this is a common law criminal power ; or that the right to punish one species

of contempts is inherent, and therefore may be exercised, while the right to

punish another is derived from the common law, and therefore is prohibited to

the courts of the United States. There is no such distinction, nor is there any

necessity for it.

With these precedents on the file, I confess, Sir, that I was a little surprised

to hear it asserted by one of the honorable managers, that the respondent had

exercised in this case, a power denied to all other public functionaries. It has

never been denied to the legislative department of the government ; but on the

contrary, as I have shown, has been repeatedly exercised to its utmost extent

by both houses of Congress. It never has been claimed for the executive. It

has indeed been asserted by the soundest constitutional lawyers, that the

power of protecting not only the executive, but all the other officers of the gov-

ernment, from insult or violence, though nowhere given in express terms, is

still one of those implied powers, which Congress may fairly exercise. But

until thus exerted ; until called into action by the legislative voice, it lies

dormant with many other powers both express and implied. It is true, Sir, that

it has been once acted upon, in the memorable sedition law, to which the hon-

orable manager has so often adverted. I am not called upon to maintain the poli-

cy or wisdom of that law ; it may have been an ill-timed and imprudent measure.

But why is it upon this occasion so often referred to ? Is it to illustrate the

temper of the people of this country ? Is it to prove, that they desire to see the

high and responsible officers of the government exposed to every species of

insult and indignity, without the means of redress? Is this the temper of the

people of the United States, Mr. President ? Was this the reason of their op-
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position to the sedition law ? What were the objects of that law ? It gave to

the courts of the United States jurisdiction in cases oflibel against certain of-

ficers of the government. How stood the law of libel at that day ? The Eng-
lish law oflibel was then the law of this land ; the sedition act ameliorated that

doctrine 5 it allowed the truth to be given in evidence in justification, and made
the jury the judges of the whole question of law and fact. And yet it was con-
demned by public opinion. Why? Because it was considered as intended not

for the support of the government, but for the support of apolitical party. Sir,

I deny that any fair inference can be drawn of the real feeling and opinion of the

people of this country upon this subject, from the reception which this law then
met with. The opposition which it excited was the opposition of patty spirit,

heated to an intensity of violence, that I trust will never again be witnessed.
To prove this, to show that there is no such reckless indifference for the repu-
tation and dignity of public men in this country, let it be remembered, that the

law expired with the party who had made it, in 1800. Four years afterwards
an indictment was found in the Supreme Court of the State of New York against

a printer by the name of Croswell, for a libel against the President of the Uni-
ted States. How was that case tried, Sir ? By the mild, just and humane pro-
visions of the sedition law? No; by the stern and rigid principles of the com-
mon law. The defendant was denied the privilege of giving the truth in evidence
as a justification. The jury were told that they were the judges only of the
fact of publication, not of the intention with which the libel was written.

[ Here Mr. Spencer, one of the managers, begged leave to make an explan-
atory statement. I had the honor, he observed, to be at that time Attorney
General of the State of New York, and the indictment was preferred at my in-

stance. On its coming in, I tendered in writing to the defendant the liberty

to take out commissions and examine witnesses in any part of the United States.

They neglected to avail themselves of this permission, and not a single witness
was produced. When the trial was moved at the Court of Oyer and Terminer,
an application was made to put off the trial, but not on the fact of the written

tender. The presiding judge very injudiciously said, " if witnesses were here,
I would not hear them." But it never was intended to deny to the defendant,
the liberty of giving the truth in evidence.

Mr. Meredith resumed.]
I thank the honorable manager for his explanation. I spoke of course from

the printed report of this case given to the profession as it was said, " by a per-

son of great legal eminence, on whose accuracy and judgment the utmost re-

liance " might be " placed." I have the book before me, Mr. President, from
which it appears, that an application was made by the defendant at the circuit

to put off the trial of the cause on affidavit stating the absence of a witness, by
whom he expected to be able to prove the truth of the charge set forth in the in-

dictment. This application was refused, and I presume it was then that the
" injudicious remark," quoted by the manager, fell from the judge. The judge
charged the jury, that the law laid down in the case of the Dean of St. Asaph,
(as reported in a note in 3 Term Rep. 428) was the law of the State of New
York ; that it was no part of the province of a jury to inquire or decide on the
intent of the defendant ; or whether the publication was true, or false, or mali-

cious ; that the only questions for their decision were, first, whether the defen-
dant was the publisher, and second, as to the truth of the inuendoes. If they
were satisfied on these two points, it was their duty to find him guilty. A
motion was made for a new trial, and argued before the Supreme Court ; and
in the summary of the argument of the Attorney General and his associate coun-
sel, I find that after objecting to the sufficiency of the affidavit, they contended
that " if the witness had been present, his testimony could not have been re-

ceived, because the law is well settled, that on an indictment for a libel, the truth

cannot begiven in evidence ; and this rule of law," it is added, " rests upon the
most solemn grounds, notwithstanding the popular and captivating impression
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of the contrary doctrine. The patriotism of the English nation has never con-
sidered it as hostile to their liberties ; and in England it is admitted, that per-

sonal rights and freedom of discussion are as well secured and protected, as in

any country." I quote the very language of the report in which the honorable

manager is also stated to have further argued, that although the jury have the

power in criminal cases to decide the law as well as the fact, there is a distinction

between power and right, and that in the case of libel, the jury had no right to

judge of the intent, because the intent is a question of law. These doctrines

were combatted by the illustrious Hamilton, in an argument of the most power-
ful and matchless eloquence ; and it is somewhat remarkable, that this much
reprobated sedition act was invoked as declaratory, in that part of it, which al-

lowed the truth to be given in evidence, and as a high authority of the sense of

the nation, as to the antecedent law. Thus, Mr. President, do I find this case

reported, and I have the more particularly referred to it, for the purpose of show-
ing how far I was justified in the remarks interrupted by the honorable man-
ager.

So much, then, Sir, for the sedition law, and the inference attempted to be
drawn from it. I believe better things of the people of this country. I require

stronger proof to convince me, that they can be gratified in seeing their public

functionaries the prey to every vulgar libeller. This is not the freedom of the

press as they understand it ; if it were, it should be bound down with fetters of

iron. No, Sir, in the most violent times, they have put the seal of their repro-

bation upon this terrible liberty of the press, and have never demanded more
than that, in which its true freedom consists, the right of publishing with im-

punity truth, with good motives and for justifiable ends, whether it respects gov-

ernment, magistracy or individuals.

The Court then adjourned till 12 o'clock to-morrow.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Thursday, January 20.

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel also attended.

Mr. Meredith, one of the respondent's counsel, further addressed the

court in his behalf, as follows :

Having thus attempted to show that the courts of the United States have as

general a power to punish contempts, as any other courts of record, I shall pro-

ceed to a review of those authorities, which I think will be found to maintain

these two propositions ;

—

1st, That a publication, whether true or false, calculated in any manner to

influence the judicial decision of any pending case, is a contempt.

And, 2dly, that the misrepresentation of an opinion tending to impair the

public confidence, either in the integrity or intelligence of a court, and thus to

lessen its authority, is also a contempt.

Blackstone having divided contempts into direct, which openly insult or re-

sist the powers of the courts, and consequential, which tend to create a. general

disregard of their authority, puts a number of examples under each head ;

—

" Some of those," he says, '* may arise in the face of the court, as by rude and

contumelious behavior; by obstinacy, perverseness or prevarication; by breach

of the peace, or any wilful disturbance whatever. Others in the absence of the

party," that is-,- not in the presence of the court, " as by disobeying or treat-

ing with disrespect the king's writ, or the rules or process of the court; by per-

verting such writ or process to the purposes of private malice, extortion or in-

justice; by speaking or ivriling contemptuously of the court or judges acting in their

judicial capacity; by printingfalse accounts (or even true ones without proper per-
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mission) of causes then depending in judgment ; and by anything in short thai de-

monstrates a gross want of that regard and respect , which when once courts of justice

are deprived of, their authority is entirely lost among the people." (4 Black. Com.

285, 286.

J

Both the propositions which I announced, are thus supported by the authority

of this writer, with whom, Hawkins and other elementary authors will be found

substantially to agree. But I pass at once to adjudged cases; and the first that

I beg leave to refer to, is 2 Atkyns Ch. Rep. 469. The contempt complained

of was a libel, published in two of the public newspapers, upon one of the par-

ties to a chancery suit, and several of the witnesses. The libellous paper, af-

ter alluding in terms of respect and approbation to the decree of the chancellor,

animadverted rather harshly upon the conduct of the two defendants, execu-

tors of the complainant's husband, and reflected also upon the witnesses, who
were styled " affidavit men." Lord Hardwicke, of whose high judicial char-

acter it is needless to say more, than that for the period of twenty years, du-

ring which he presided in the court of chancery, not one of his decrees was re-

versed ; who was by no means what is called a prerogative lawyer, but on all

occasions stood between the power of the crown and the rights of the subject;

—

this learned, humane and upright magistrate, who illustrates the brightest period

in the judicial history of England, thus speaks of the doctrine of contempts :

" Nothing is more incumbent upon courts ofjustice, than to preserve their pro-

ceedings from being misrepresented; nor is there anything of more pernicious

consequence, than to prejudice the minds of the public against persons con-

cerned as parties in causes, before the cause is finally heard. It has always
been my opinion, as well as the opinion of those who have sat here before me,
that such a proceeding ought to be discountenanced." After admitting that

the publication must not only be a libel, but a contempt of the court, he goes
on to prove by an examination of the paper, that though artfully written, it con-
tains defamatory matter; and that though perfectly respectful to the court, it is

highly offensive to parties and witnesses. He then observes, " There are

three different sorts of contempt. One kind of contempt is scandalizing the court

itself. There may be likewise a contempt of this court, in abusing parties, who
are concerned in causes here. There may be also a contempt of this court, in

prejudicing mankind against persons, before the cause is heard. There can-

not be anything of greater consequence, than to keep the streams of justice

clear and pure, that parties may proceed with safety both to themselves and
their character." After referring to several cases of contempts, he mentions
the case of Captain Perry, who printed his brief before the cause came on.
" There was nothing, " says he " reflecting upon the court. The offence did

not consist in the printing, for any man may give a printed brief, as well as a

written one, to counsel. But the contempt of this court, was prejudicing the

world with regard to the merits of the cause, before it was heard." In conclu-

sion, declaring the publication to be a contempt, he committed the parties, ac-

cording to the common order of the court in similar cases.

Upon this authority, it may be remarked in the first place, that the cause to

which the libellous publication referred, seems to have been decided. The paper
itself begins, " This cause, which has been long depending in Chancery here, was
at last determined on Wednesday the 3d instant, by the Rigid Honorable the Lord
High Chancellor. " But even supposing the decree to have been an interlocu-

tory one, and the case still to have remained for further proceedings, it is

clear that the pending of the suit did not affect the judgment of the court in the

slightest degree. Of the three " sorts ofcontempt," spoken of by the chancellor,

the two first may be committed without any reference to a pending cause. The
court is more likely to be " scandalized," in relation to a case determined, than
to one still in progress. And if the second class of contempts consists only in
" the abuse of parties who are concerned in causes " still depending, they are

included in the third sort, and two divisions would therefore have been all that
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was necessary. The second class undoubtedly refers to parties in causes ter-

minated. Let this be as it may, however, the doctrine of the case is clearly

this, that all publications, defamatory of the court itself, or calculated to influ-

ence the public mind in questions to be judicially decided, are libellous con-
tempts.

The next case, Mr. President, to which I beg leave to refer, is Pool against

Sacheverel, reported in the 1st Peere Williams, 676. It was a bill brought
touching the real and personal estate of one Sacheverel deceased, whose
daughters by his first wife, the plaintiff Pool had married ; and the question

was, "whether the defendant, who before had been Sacheverel's maid servant,

was legally married to him. In the Spiritual Court it was adjudged to be a good
marriage, and that sentence was affirmed by the delegates. But the daughter still

claiming a moiety of the real estate, atrial at bar was directed by the chancellor

in the Court of Common Pleas, where the marriage was again found. Afterwards
the plaintiff's father, to whose fair and innocent intention the Lord Chancellor
bore witness, published an advertisement in a newspaper, offering a reward ±o
any person who would come forward and disprove the second marriage. It was
moved that Pool should be committed for this contempt ; and the matter being
considered " of great moment, concerning on one side the liberty of the sub-

ject, and on the other the preservation of evidence from subornation and cor-

ruption," was referred by the Master of the Rolls to the Lord Chancellor,

who having twice adjourned it, at length pronounced the advertisement to be

a high contempt against " the justice of the court, and the justice of the na-

tion," which, however strong the impressions or inclinations of the court, from

its knowledge of the unblemished character of the individual, demanded pun-

ishment. And the party, though he offered to pay costs to the other side, was
" for example's sake," ordered to stand committed.

It was among other objections, urged by the counsel for Pool, that "the mat-

ter was over :
"—that by the sentence in the Spiritual Court, affirmed by the

delegates, and by the subsequent trial at bar in the Common Pleas, the validity

of the second marriage had been finally determined, and that, therefore, the ad-

vertisement could produce no effect upon the case. But the chancellor replies,

" it is not over : for suppose on ihe reward offered, a dozen affidavits should

come in, proving what is desired may be proved, this would probably induce

the court to grant a new trial, and might overturn all the proceedings which
have hitherto passed." Now undoubtedly at the time of publishing the adver-

tisement, it could scarcely be said that there was a cause depending :—the

question of marriage, three times solemnly decided, might well have been con-

sidered as at an end;—there was no motion for a new trial made or intended,

and the advertisement standing by itself could have had no influence upon the

decree to be pronounced. Yet the mere possibility that the rights of parties

might in any event be prejudiced, was sufficient to render the publication a

contempt. So long as there is the slightest chance of the cause being re-

viewed, it is considered as depending. Apply this authority, in this view of it,

to the case of Soulard. At the time of the publication, it is true that the cause
was depending upon appeal, before the Supreme Court of the United States

;

but the possibility of its being remanded to the District Court of Missouri, for

further proceedings, was quite as strong, as that affidavits would come in, in

consequence of the advertisement, and a new trial be moved for, in the case of

Sacheverel.

The next authority which I adduce is a decision of Lord Chancellor Ers-

kine in Ex parte Jones. 13 Vesey, p. 237. Whatever may have been his

opinion upon the doctrine of contempts, while a popular leader in the House of

Commons, for I have had no opportunity of reading his letter, referred to by

one of the honorable managers yesterday, he in this case decided, that to de-

fame the proceedings of a court, or to attempt to excite a public prejudice in

favor of one side or the other, in a pending cause, or in any other manner to
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" taint the source of justice," was a contempt. Delivering his opinion many
years afterwards as a member of the House of Lords on the writ of error in the
case of Burdett against Abbott, he adverted to this case, and said, "I myself
while I presided in the Court of Chancery, committed for a contempt in a case
in which a pamphlet was sent to me, the object of which was by partial repre-
sentation, and by flattering the judge, to procure a different species of judgment
from that which would be administered in the ordinary course of justice. I
might be wrong, but I do not think I was. The House of Commons, whether a
court or not, must, like every other tribunal, have the power to protect itself from
obstruction and insult, and to maintain its dignity and character. If the dignity
of the law is not sustained, its sun is set, never to be lighted up again."

I come next to the case of Hollingsworth against Duane, decided in 1801, by
the Circuit Court of the United States for the third circuit under the then ex-
isting organization of the Federal Judiciary; in which court, William Tilgh-
man, afterwards ChiefJustice of Pennsylvania, presided;—a judge distinguished
not more for the extent and variety of his legal acquirements, than for his pro-
bity, temper, candor and urbanity. The case was this. Hollingsworth had
sued Duane for a libel. The defendant pleaded in abatement to the jurisdic-
tion of the court, that he was not a subject of his Britannic Majesty, as de-
scribed in the declaration, but a citizen of Pennsylvania. Upon this plea, fol-

lowed by a replication and rejoinder, the only issue put to the jury was
whether the defendant was an alien or a citizen. The jury found his alienage.
There was a doubt at the bar, whether if the jury found for the plaintiff, they
ought not to proceed to assess the damages; but it was agreed that no prej-
udice should arise from the omission, if that should turn out to be the correct
course of proceeding. It being afterwards so ascertained upon authority, it

was agreed that a venire de novo should issue, and that on such new trial

the question of alienage should be considered as settled by the former
verdict, and the jury merely assess the damages. The day afterwards a
publication appeared in the Aurora, of which the defendant was editor, referring
exclusively to the trial upon the plea of citizenship, and reflecting indirectly
upon the court, the plaintiff (Hollingsworth) and the jury. A rule was ob-
tained on the defendant to show cause why an attachment should not issue
against him for a contempt :—cause was shown, and the rule made abso-
lute. Thereupon an attachment issued, and the defendant being brought in

upon it, and declining to answer interrogatories, was ordered to be imprisoned
for thirty days, and to pay the costs of the prosecution.

In arguing the rule to show cause, the counsel for the defendant contended
that this summary mode of trial should never be resorted to, except in cases
where it is absolutely necessary to the attainment oj justice. He attempted to
distinguish contempts, thus calling for the immediate interference of the court
and those which are merely consequential ; and argued that it was not " essen-
tially necessary to the ends of justice, that contemptuous words, or libellous
publications, not any ways impeding the cause, and pronounced, or printed out
of the view of the court, should be punished in this manner." He contended
that although the law in this country seemed to be otherwise, and it appeared
to be settled, that defamatory publications, pending a trial and relative to it

are punishable as contempts, yet that in the case he was considering, the pub-
lication was after the trial ;—referred only to what had been done ; anticipated
nothing, and could have no influence in the future stages of the controversy.
But notwithstanding this argument, the result of much research, and urged with
great zeal and eloquence, the court immediately made the rule absolute. Yes
Sir, with " most indecent haste," to use the language of one of the honorable
managers [Spencer] as applied to the respondent, " without reposing on their
pillows,—without giving themselves time to cool," no sooner was the argument
concluded, than the opinion was delivered. Let the language, too, which the
court thought fit to use towards the defendant, be compared with that of the re-

43
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spondent, which has so astonished and offended the judicial delicacy of the

same honorable manager. " Each of the judges," says the report, " entered

into the history of the trial, and pointed out the gross falsities and unprincipled

tendency of the publication.'''' And again, " they were indeed sorry to find that

any man sfioidd be so lost to decency and truth, as to publish to the world, and in

the face of so many witnesses of the falsity, such flagrant calumnies upon the

administration of justice." I beg, Sir, that these phrases, with those that may
be noted in other cases subsequently to be examined, may be remembered,
when we come to consider the language of the respondent, to which so much
exception has been taken. Of the case itself, little need be said. It asserts

the doctrine of contempts, to its fullest extent. The cause, it is true, was con-

sidered as still depending; but the publication will be found to relate exclusive-

ly to the matter decided by the first trial, and which, by agreement, was never
afterwards to be brought in question. Yet still looking to the possible influence

it might have upon the assessment of damages, or regarding it as " scandalizing

the court," and reflecting upon the party, his witnesses, or the jurors, in reference

of course to the case decided, it was held to be a contempt, and dealt with in the

way I have mentioned.

„ The next, Mr. President, is a case of great celebrity,—a leading case upon
this subject, which underwent legislative examination and approval, and was
considered t e settled law in Pennsylvania, until the passage of the act of as-

sembly in relation to contempts in 1804, nearly twenty years afterwards. I al-

lude to the case of Oswald, reported in 1 Dallas, 319, and determined very sol-

emnly in the Supreme Court of Pennsylvania, when Thomas McKean was Chief
Justice,—the most learned and distinguished lawyer of his time, and who, in

the language of his successor, " could not be supposed to have favored con-
structions unfriendly to true liberty, or unwarranted by the genuine sense of the

constitution."

Oswald, who was the editor of a newspaper, had admitted several anonymous
pieces against Andrew Brown, the master of a female academy, for which Brown
brought his action for a libel, in the Supreme Court. The day before the return

day of the writ, Oswald published, under his own signature, an address to the
public, in which, adverting to the suit instituted by Brown, he intimated an
opinion that he had been urged to it by his (Oswald's political enemies, among
whom was Dr. Rush, " whose brother is a judge of the Supreme Court." Af-
ter remarking that the doctrine of libels is a doctrine incompatible with law and
liberty, and that Brown's action was a direct attack upon the rights of the press,

he adds this paragraph. " Enemies I have had in the legal profession, and it

may perhaps add to the hopes of malignity, that this action is instituted in the
Supreme Court of Pennsylvania. However, if former prejudices should be found
to operate against me on the bench, it is with a jury of my country, properly
elected and empannelled, a jury of freemen and independent citizens, I must rest

the suit. I have escaped the jaws of persecution through this channel on cer-
tain memorable occasions, and hope I never shall be a sufferer, let the blast of
faction blow with-all its furies."

Several days after the publication of this address, Lewis moved for a rule to

show cause why an attachment should not issue—which was granted. On the
return, the defendant moved that the rule might be enlarged, so as to give him
a reasonable time to prepare for his defence; but this request was peremptorily
refused. The argument of Oswald's counsel then commenced, and although a
very brief one, as reported, it was interrupted three several times by the replies

of the Chief Justice. I beg that the tone .and manner of these interruptions
may be compared by the honorable managers, with those which have been so
much censured in the case of Lawless; and that at the same time, they will

mark this, among other passages in the opinion of the court, and candidly say,
whether the language of the respondent in describing the offence of libel is not
quite as consistent with their notions of judicial decorum. " And here I must
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be allowed to observe, that libelling is a great crime, whatever sentiments may
be entertained by those who live by it. With respect to the heart of he libeller,

it is more dark and base than that of the assassin, or than his icho commits a mid-
night arson. It is true that I may never discover the wretch who has burned
my house, or set fire to my barn ; but these losses are easily repaired, and
brirg with them no portion of ignominy and reproach. But the attacks of the

libeller admit not of this consolation. The injuries which are done to character
and reputation, seldom can be cured; and the most innocent man may in a mo-
ment be deprived of his good name, upon which perhaps he depends for all the

prosperity and happiness of his life. To what tribunal then can he resort ?

How shall he be tried, and by whom shall he be acquitted ? It is in vain to

object that those who know him will disregard the slander, since the wide cir-

culation of public prints must render it impracticable to apply the antidote as
far as the poison has been extended. Nor can it be fairly said, that the same
opportunity has been given to vindicate, which has been employed to defame
him ; for many will read the charge, who may never see the answer ; and
while the object of accusation is publicly pointed at, the malicious and malig-
nant author rests in the dishonorable security of an anonymous signature. But
shall such things be transacted in a free country, and among an enlightened
people ? Let every honest man make this appeal to his heart and understand-
ing, and the answer must be—No !

"

The rule to show cause having been made absolute, a dialogue ensued,
which I beg leave to quote in further illustration of the judicial manners of that

day, and again invite a comparison with the deportment of the respondent.
" McKean, C. J. Will the defendant enter into a recognizance to answer in-

terrogatories, or will he answer gratis ?

Oswald. I will not answer interrogatories. Let the attachment issue.

McKean, C. J. His counsel had better advise him to consider of it."

On the next day, the defendant's counsel, in reply to the Chief Justice, who
again asked, whether he would answer interrogatories or not, requested that

they might be reduced to writing, before he was called upon to determine.
" 3IcKean, C. J. Is that your advice to him ? He must now say, whether he

will answer them or not : they will be filed according to the usage of the
court, and all just exceptions to them will be allowed.

Bankson. He instructs me to declare that he will not answer interroga-

tories ;
" and he then begaii to urge that there was no contempt committed; but ivas

told by the Chief Justice that as that point had been determined, it was not now open

for argument.

I beg that this may be noted, when gentlemen complain that the respondent
having decided, after solemn argument upon the rule against the printer, that

the article signed " A Citizen " was a contempt, refused to hear another argu-
ment precisely upon the same question, in the rule against Lawless.
The judgment of the court was thus pronounced by the Chief Justice:

—

uEle-
azar Oswald, having yesterday considered the charge against you, we were unan-
imously of opinion, that it amounted to a contempt of the court. Some doubts
were suggested, whether even a contempt of the court was punishable by at-

tachment; but not only my brethren and myself, but likewise all the judges of
England, think, that without this power, no court could possibly exist, nay, that

no contempt could indeed be committed against us, we should be so truly con-

temptible. The law upon the subject is of immemorial antiquity, and there is

not any period when it can be said to have ceased or discontinued. On this

point, therefore, we entertain no doubt. But some difficulty has arisen with re-

spect to our sentence; for on the one hand, we have been informed of your cir-

cumstances, and on the other we have seen your conduct: your circumstances
are small, but your offence is great, and persisted in. Since, however, the question

seems to resolve itself into this, whether you shall bend to the law, or the law
shall bend to you, it is our duty to determine that the former shall be the case."
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The defendant was then sentenced to pay a fine of ten pounds and costs, and
to be imprisoned for one month, and was ordered into immediate custody.

There were obviously two grounds, upon which the judgment in this case pro-
ceeded. One undoubtedly was, that the publication tended to " corrupt the

source of justice," by prejudicing the public, from wltom the jury to try the

cause were to be summoned, with respect to its merits. The other was, " scan-
dalizing the court itself," and dishonoring the administration of justice, by hint-

ing suspicions of the integrity and impartiality of the judges. Who can doubt r
looking to the reasoning of the opinion, that if the case had stood upon the latter

ground alone, and the imputation had been a general one, without reference to

any particular, depending cause, the result would have been the same ?

Mr. President, this case does not rest alone upon the authority of the Supreme
Court of Pennsylvania. Let us pursue its history. At the next meeting of the

Legislature, Oswald presented a memorial, in which he complained of the pro-

ceedings against him, and called upon the representatives of the people to de-
termine whether the judges had not made themselves proper objects of impeach-
ment. This memorial gave occasion to a discussion, which is reported in a
note to Oswald's case, but with which, distinguished as it is by great learning
and eloquence, I will not trouble the court. I commend it to all those, who
doubt the compatibility of the proceeding by attachment with the true liberty

of the press. After hearing evidence in support of the charges, and the argu-
ments of several distinguished members, the following resolution was adopt-
ed: " Resolved, that this House having, in a committee of the whole, gone into

a full examination of the charges exhibited by Eleazar Oswald, of arbitrary and:

oppressive proceedings in the justices of the Supreme Court against the said

Oswald, are of opinion, that the charges are unsupported by the testimony ad-
duced, and consequently, that there is no just cause for impeaching the said

justices."

Here then, Mr. President, we have the proceedings of the Supreme Court, in

Oswald's case, fairly brought before the Legislature ofthe State, thoroughly in-

vestigated, maturely considered, and solemnly sanctioned. And it is worth,

while to remark, that although the memorial charged the judges with oppres-
sive and tyrannical conduct, and it is to be presumed that everything which
passed upon the trial was in evidence before the Legislature, yet the question
was debated and decided upon great constitutional grounds, without any attempt
to patch up a case of impeachment, out of a few unguarded expressions, or a lit-

tle more impatience of manner, towards the accused, and his counsel, than they
might have desired. Even they who most decidedly disapproved of the exer-

cise of power in that case as unconstitutional and dangerous to the liberties of
the citizen, had the magnanimity to acquit the judges of any corrupt views, and
to ascribe what had been done to an error ofjudgment, which they candidly ac-
knowledged was no ground for an impeachment.
The decision in Oswald's case was in 1788. A few months afterwards, a

convention was assembled to revise the constitution. That convention is repre-
sented by a distinguished contemporary as composed of men, eminent for their

patriotism, learning and integrity. They were not strangers to Oswald's case
;

but although, with full powers to correct the errors, or prevent the repetition of
any abusesrthat might have been practised under either a correct or errone-
ous construction of the then existing constitution, we find that by a studied alter-

ation of the phraseology in the 9th section of the constitution and bill of rights

of 1776, they placed the power of their courts of justice in regard to contempts,
beyond all doubt and controversy.

After along interval, another case occurred in Pennsylvania, to which I next
beg leave to call the attention of this honorable Court.
Thomas Passmore having a claim upon a policy of insurance against Pettit

and Bayard, entered into an agreement with them and other of the underwriters,
to refer the subject to arbitration, under a rule of court in an amicable suit to
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be instituted by Passmore against Pettit and Bayard. In this agreement, no

power was given to choose an umpire : but in entering the action, the counsel for

Passmore endorsed on it another agreement, ivhich was signed, however, only by

himself, authorizing the arbitrators, in the event of their differing in opinion, to

call in a third person. An award was returned in favor of Passmore, signed by
one of the arbitrators and the umpire who had been selected by both. A judg-

ment was entered upon the award, by an agent of Passmore's counsel, who
was absent, under a warrant of attorney contained in the original agreement

;

and a fieri facias was issued and actually levied. Exceptions were then filed by

Pettit and Bayard to the award, and a motion made to set aside the execution,

which prevailed, leaving the question on the award still open. In this state of

things, Passmore set up, at the public coffee house or exchange, a placard, in

which, using very abusive epithets, he charged Pettit and Bayard with design-

edly keeping him out of his money, and attempting to prevent the other under-

writers from paying their proportions of the loss ; and also charged Bayard with

swearing before one of the city aldermen, " to that which was not true," by which
he was enabled to delay payment still longer

;
concluding by offering a premium

to insure the solvency of Pettit and Bayard for four months. Some short time

afterwards, Dallas, on the part of Pettit and Bayard, obtained a rule against Pass-

more, to show cause why an attachment should not issue for a contempt. This

rule, after argument, was made absolute. Interrogatories were then filed, in

the answers to which, Passmore swore, " that to the best of his judgment and

belief, there was no action depending in the Supreme Court between himself

and Pettit and Bayard at the time when the paper was set up at the exchange

—

that it was torn down immediately, and before any person could have read it

—

and that in what he did, he had not the most distant intention to prejudice the

public mind in his favor, or to treat with disrespect the judicial authority of his

country." The court, notwithstanding, sentenced him to pay a fine of fifty

dollars, and to an imprisonment for thirty days.

I have stated, Sir, the substantial parts of the paper, complained of as a libel.

Upon reading it, two things are perfectly manifest; that it did not, in the slight-

est manner, reflect upon the judges, or even allude to them, and that there is

no reference of any kind to a pending suit. Why then was it considered a con-

tempt ? Because it was a gross and scandalous libel, in the language of Lord
Hardwicke, " upon parties concerned in a cause," and was calculated, there-

fore, to deter the citizen from seeking his rights through the medium of a court

of justice. Mr. Passmore, however, smarting under the punishment which his

own misconduct had brought upon him, presented a memorial to the House of

Representatives, upon which an impeachment of the judges of the Supreme
Court took place. A great number of witnesses were examined, and many at-

tempts were made by the managers, to give a color to their case, by proof of

what they contended were departures from judicial propriety on the part of the

court. One was an intimation from the Chief Justice, that if Passmore would
make an apology to the party he had injured, it would influence the court in

mitigation of his sentence ; another, that the answers to the interrogatories

were an aggravation of the offence ; and a third, that the counsel for Passmore

%vas frequently interrupted in his argument, by the court. These interruptions

were in proof by every witness examined to the transactions in court. One of

the witnesses gave the following as characterizing the whole ofthem; "Mr. Levy,

that would do, if your client had not confessed the fact ; but it is not relevant,
' as he has done so." Mr. Levy himself testified, that he was interrupted several

times by the court, but adds, " that these interruptions are usual, when coun-

sel advance doctrines, founded on fallacious grounds." The impeachment was
urged with great zeal by the managers, aided by counsel; but the judges were
acquitted. Now. Sir, let me make a single remark upon this case, thus estab-

lished as an authority, by legislative sanction. The offensive paper had no re-

lation to any depending cause ; it can scarcely indeed be said that there was any.
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It is true, that the counsel for the judges contended, that the case was still sub

judice; but they went further, and argued upon authority, that if it had finally

terminated, still the publication was a contempt. But whether the cause was
pending or ended does not seem to have entered into the consideration of the

court. Nor ought it to have done so. It is an ingredient only in one class of

contempts. In those which relate to the character and dignity of the court, or

to the feelings and reputation of parties, witnesses or jurors, it is wholly unne-

cessary. Indeed attacks upon jurors and witnesses, which have been invaria-

bly held and punished as contempts, are most generally, if not always, made af-

ter the cause is terminated by verdict. And a court may be as grossly libelled,

and the administration of justice as much dishonored, by a publication reflect-

ing upon their conduct generally, as in any particular case. The necessity of

the actual existence of a suit, as a test, depends altogether upon the nature of

the contempt.
Let me next refer the court to the case of Freer, mentioned by one of the

managers, and reported in 1 Caines, 518.

Freer was brought before the Supreme Court of New York, upon an attach-

ment for a contempt in publishing remarks on a trial, tending to prejudice the

public mind against the court. A motion for a new trial was pending, and the

publication was also regarded as designed to intimidate and influence the court

in deciding on it. In either of these points of view, as to the first of which the

pending motion was obviously immaterial, the court held the publication a con-

tempt, and punished it, although the party upon interrogatories disclaimed all

intentional disrespect. Kent, Chief Justice, says, " publications scandalizing

the court, or intending unduly to influence and overawe their deliberations, are

contempts which they are authorized to punish by attachment; and indeed it is

essential to their dignity of character, their utility and independence, that they
should possess and exercise this authority." It cannot be doubted, that if in

this case no new trial had been moved for, the publication would still have been
held a contempt, as " scandalizing the court."

I come now to the case of Baptist Irvine, in the Court of Oyer and Terminer
of Baltimore, in 1808. I have the record of this case before me, by which it ap-

pears that a person by the name of Tomlin was indicted, cum aliis, for an assault

and battery, which was committed in the printing-office of a newspaper called
" The Whig," of which Irvine was the editor. The indictment was tried, and
a verdict of guilty returned against the defendant ; but no fine had yet been
imposed, when Irvine published a number of remarks upon the trial, charging
the witnesses with perjury, and the jurors with corruption. A rule to show
cause why an attachment for a contempt should not issue, was moved for by the

public prosecutor, founded upon the affidavits of ten of the jurymen, and the

two witnesses aimed at in the publication; and after solemn argument it was made
absolute. Upon the return of the attachment, the party declining to answer
interrogatories, was sentenced to an imprisonment for thirty days, and to pay
the costs of the proceeding.

It was strenuously insisted on by the counsel for Irvine, that by the laws and
constitution of Maryland, the doctrine of consequential contempts was utterly in-

admissible;—but that even according to that doctrine as it prevails in England,
the publication in question was not a contempt, because it did not reflect upon
the court, but merely upon the witnesses and jurors, who had discharged their

functions, and never could again be brought in contact with the case. That
the defendant had a right, therefore, to remark upon their conduct; and if such
remarks were not sustained by truth, the publication was a libel, to be proceed-
ed against in the ordinary manner. But the court, looking to the protection

which they owed to witnesses and jurors, who might be deterred from their

duty if exposed to imputations like those contained in the publication, and thus
the administration of justice be impeded, considered the case as falling within

their legitimate power. The cause, it is true, was terminated, or at all events,
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nothing remained but to fix the fine ; but there were other cases still to be tried,

depending pre* is hj upon the same facts and testimony, the decision of which
might be influenced by the publication. And this was an argument urged by
the counsel for the state.

The case, in every point of view, Mr. President, is a very important one,

and its application to that which we are considering obvious and intimate. I

pass from it, however, for the present, and come to that of Dandridge, reported

in 2 Virginia Cases, 408.

The record exhibits the following facts :—Dandridge had executed a bond to

the mayor and aldermen of Williamsburg, upon which a suit had been instituted

against Basset, as one of his sureties. A verdict was found for the defendant;

but a new trial had been ordered, and the case was therefore still depending in

the Superior Court of the city of Williamsburg. It seems that in the course

of the trial, Semple, a judge of that court, made some remarks to which Dan-
dridge took exception, and, meeting the judge on the steps of the court house,

after the hour arrived to which the court stood adjourned, but before it had pro-

ceeded to business, he charged him with cowardice and corruption, in reference to

his opinio i at the former trial. A statement of these facts in writing having
been made by the judge, and the affidavits of several persons, who had been
present, having been also filed, a rule was made on Dandridge, being present,
" to show cause why he should not be committed or fined for his contempt."

Interrogatories were propounded, in the answers to which, Dandridge acknow-
ledged that he had used the offensive expressions charged ;—that his motive was
to resent what he considered an unjustifiable attack upon his own character,

and that in what he had said, he alluded erclusirehj to the opinion pronounced at a
former term, in the first trial of the suit upon the bond. At the instance of the de-

fendant, the case was adjourned to the General Court, where several questions

were raised upon the record, and elaborately and learnedly argued. The re-

sult was, that the court were unanimously of opinion, that a contempt had been
committed, for which the defendant was liable to punishment : what that pun-
ishment should be, was left to the judgment of the court, in which the proceed-
ing originated, and to which the case was remanded.

In the argument, several objections were taken to the exercise of the power
in the particular case. It was among other things contended, that it ought in

principle to be limited to direct contempts ; that is, to those contempts which tend-

ed to obstruct the administration of justice, and that no contemptuous words, writ-

ten or spoken of a judge out of court, and particularly during its recess or adjourn-

ment, however they might implicate his judicial conduct, could be summari-
ly punished. In answer to this objection, Judge Dade, whose opinion is distin-

guished no less for its strong good sense than for its learning and research,

after having referred to the political character of the judiciary, confessedly the

weakest branch of all governments, and to the nature of its duties, exposing it

to the passions and resentments of those on whom they operate, as reasons for

conferring upon it in all its extent the power in question, adopts the classification

of Blackstone, and with reference to those contempts that " demonstrate a gross

want of that regard and respect, which when once courts ofjustice are deprived

of, their authority, so necessary for the good order of the kingdom, is entirely lost

among the people," remarks, that he does not " recognize a single case, which
does not derive its authority either from the idea, remote or proximate, of its be-

ing disrespectful to, or in derogation of, the dignity of courts, or from that power
of self-protection which is necessarily inherent in judicial institutions. When
we find attachments issuing for light and contemptuous words used in reference

to the writs, process, rules and orders of the courts, it is not because the effica-

cy of the writ, process, rule or order is impaired by such contumely, but that the

dignity and authority of the court is sunk and degraded. It is that the impuni-

ty of such conduct may deprive these institutions of the aid of public opinion in

carrying into effect their ordinances, and render a resort to force in all cases ne-
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cessary ;—a condition in which it is probable, that no judicial system could long

exist. Nor can it be thought more necessary to defend the outworks and bar-

riers of the judicial authority, in order to give the fullest effect to its legitimate

acts, than to protect the system itself from that, which, at one and the same mo-
moment, strikes at the purity of the institution, and its influence on society. Ju-
dicial independence has been an object of constitutional care in this country.

In the origin of this government it was thought expedient to make that depart-

ment independent, even ofthe executive and legislative branches, who are not pre-

sumed to do wrong. And shall it be said that it is wholly unnecessary to make
it independent of the passions and- prejudices of all who may conceive them-
selves injured by its legitimate proceedings ? Shall a judge be called independ-

ent, who is unavoidably placed in a situation in which he comes in conflict with

the jealousies and resentments of those upon whose interests he has to act,

and be reduced to the alternatives of either submitting tamely to contumely and
insult, of resenting it by force, or resorting to the doubtful remedy of an action

at law ? In such a state of things, it would rest in the discretion of every par-

ty in court, to force the judge either to shrink from his duty, or to incur the degra-

dation of his authority, which must unavoidably result from the adoption of either

of the above alternatives." Again he says, " When I find the courts protecting

their authority by punishing those who treat with disrespect their process, rules

and orders, although that disrespect shall consist in merely using light or con-

temptuous expressions of them; when I see them committing those who undertake

to publish accounts of, or strictures on, cases depending before them ; when I

see them punishing one who has questioned a juror for his verdict, or a witness

for his testimony,—I inquire why this has been done ? I find in the case of the

process, &c. that it was as effectual for its end and purpose, though spoken of con-

temptuously, as if received in silence, or treated with professed respect. In

the case of the jurymen and witnesses, I do not find that the verdict had been

influenced, or the judgment delayed. As therefore the actual authority of

the court was not obstructed, I perceive no other reason in the above cases for its

animadversion, than that its general authority and efficacy was impaired, and

its dignity lessened." Judge White, also, in answer to the same argument,

denying the power, and the necessity of its exercise, in cases of verbal or writ-

ten slander of courts for their judicial acts, observes, " We cannot prostrate the

courts of the country at the feet of every disappointed suitor who may happen
to lose his cause, or whose conduct may necessarily elicit from a judge observa-

tions unpleasant to his feelings, without producing the most fatal consequences.

No ! destroy the protection which the law now gives to your courts, unloose the

hands and tongues of such persons, expose your magistrates to their abuse, con-

tumely and vituperation, for their judicial conduct, without any immediate and ef-

ficacious means of restraint,—and instead of that happy, dignified and peaceable

state of society which we now enjoy, we shall soon find that we have neither

laws nor magistrates."

Another objection strongly pressed in the argument was, that the alleged

contempt was not only committed out of court, and during the recess, but had

reference solely to the opinion delivered at the preceding term. It is true that

the cause itself was still pending ; the second trial had not taken place ; but the

learned judge does not free himself from the objection by a consideration of the

influence which Dandridge's conduct might by possibility have upon the ulti-

mate trial. On the contrary, the objection is directly met, and thus answered :

" A distinction is attempted for which I can find neither reason nor authority.

It is said that the attaching power may be exercised for contempts touching

the prospective past conduct of the judge, but not for such as touch his conduct.

In reason I see but one pretence for this distinction : threats and menaces

of insult or injury to a judge, in case he shall render a certain judgment, may
be considered as impairing his independence and impartiality in the particular

case to which the threats refer. And if the power of punishment stop here,
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a curious consequence may ensue. A man may be attached for threatening

to do that, for which he could not be attached when actually done. One says
of a judge, 'if he renders a certain judgment against me, I will insult or beat
him.' For this he may be attached. But if, (the judgment having been ren-

dered) the insult be actually offered, an attachment no longer lies, because the.

contempt is in relation to the past conduct of the judge, and to a case no longer

pending. A recurrence to original principles, the only true test, by demonstra-
ting that the weight, authority and independence of the court may be equally
assailed either way, will prove that this distinction is merely ideal."

I would willingly quote more largely from this case, Mr. President, did I not

remember the number of authorities which are yet to succeed it. There is not
indeed a single line of the opinion to which I have chiefly referred, that I would
willingly omit. It is a luminous and masterly exposition of the whole doctrine

of contempts, and in its principles, has a strong and direct application to the
case we are considering. I have classed it among those cases in which, in

point of fact, a cause was actually pending; but it will be seen that like many
of them, this circumstance was deemed wholly immaterial, and did not enter
at all into the consideration of the court. The case was treated as one of that

class which consist in " scandalizing the court itself," and whether the scandal
is with reference to the conduct of the court, or to a judicial act of one of the

judges, in a pending cause, or in one actually decided and finally terminated,

cannot, I repeat it, be a matter of the least consequence. It is obvious that

the scandal may be as great in the one case as the other, and its injurious ef-

fect upon the character, dignity, authority and independence of the tribunal

against which it is aimed equally demand in either case, immediate notice, and
summary punishment.

I come however now to another class of cases which afford no opportunity

for this distinction; where in point of fact no cause was pending,—the contempt
consisting in misrepresentation ofjudicial acts. The King vs. Barber, 1 Strange
444, is one of this description.

" He presented a petition to the common council of London, reflecting upon
one of the aldermen, and used contemptuous words of this court at the same
time. For the petition the court granted an information against him and those
who signed it, and for the contempt, an attachment.

" The prosecutor in his interrogatories asks him, If he did not present the
petition, and use such and such words. And now the defendant moved, that

the interrogatory, as to presenting, might be struck out, because it is making
him accuse himself of that which will convict him of the libel. Et per curiam,

He is not obliged to answer it
;
you may ask him whether, when the petition

was presented, he did not say so and so; therefore let that part of the interro-

gatory be struck out."

[Mr. Storrs, one of the managers, here asked, if it appeared that Barber had
been punished for the contempt. Mr. Meredith replied, that he observed it

stated in the marginal note, that the case " went no further,—the act of Grace
intervening."]

The next case that I beg to refer to, is the King vs. Almon, which was an
attachment for a libellous pamphlet, charging the Count of King's Bench with
having introduced a dangerous and unconstitutional mode of proceeding, with a
design to deprive the subject ofthe benefit of the writ ofhabeas corpus; and also

charging ChiefJustice Mansfield with having at his own chambers illegally direct-

ed an amendment to be made in an information filed against John Wilkes. This
publication was in 1765. The proceding to which it in part related, was intro-

duced in 1757, with a view principally to the cases of impressed persons, and
seems to have been intended as a safer remedy than that afforded by the writ

of habeas corpus, which however it did not supersede. With regard to the

information, charged to have been improperly amended, it appears, from a refer-

ence to the case in 4 Burrow, 2527 (marginal note), to have been tried in 1764,
44
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when there was a verdict of guilty against the defendant, a judgment upon the

verdict, and a subsequent proceeding of outlawry, which at the time of the pub-
lication, Wilkes was attempting to reverse. So that it is manifest, that with

regard to neither subject of the libel, was there a cause pending. Certainly

not as it related to the rule of court, which it was the principal object of the

publication to reprobate, and with respect to which alone, without any refe-

rence whatever to the amendment, Chief Justice Wilmot expressly says, " the

attachment ought to go." The opinion, to which I am about to call the atten-

tion of the court, it is true was never delivered, the proceeding having been
interrupted by a technical error in the titling, of which the counsel for Wilkes
availed themselves. But this circumstance does not diminish its authority. It

was prepared as the opinion of the court, after two elaborate arguments, and
would have passed in rem jndiccttam, but for a mere clerical blunder. It is in

vain then for honorable managers to attempt to shake its authority, by speaking

of it as an extra-judicial opinion. It has not been so considered in England;
but at the bar, and on the bench, has been repeatedly quoted and approved.

[Mr. Meredith here read a part of Sir Vicary Gibbs' argument in Burdett vs.

Abbott, 14 East, 85, before referred to, and the opinion ofMr. Justice Holroyd,

in 4 Barnwell and Alderson, 232.] Indeed, sir, it is quite impossible, to read

this opinion without being compelled by the strength of its argument, to assent

to all the conclusions which it establishes. And I have only to regret, that the

fear of wearying your attention, should oblige me to a selection merely of

those passages, which I deem most important as bearing upon the present case.
" The power, which the courts in Westminster Hall have of vindicating their

own authority, is coeval with their first foundation and institution ; it is a

necessary incident to every court of justice, whether of record or not, to fine

and imprison for a contempt to the court, acted in the face of it, 1 Vent. 1. And
the issuing of attachments by the supreme courts of justice in Westminster
Hall, for contempts out of court, stands upon the same immemorial usage as

supports the whole fabric of the common law ; it is as much the 'Lex Terrse,'

and within the exception of the Magna Charta, as the issuing of any other le-

gal process whatsoever.
" I have examined very carefully to see if I could find out any vestiges or

traces of its introduction, but can find none. It is as ancient as any other

part of the common law ; there is no priority or posteriority to be discovered

about it, and therefore cannot be said to invade the common law, but to act in

an alliance and friendly conjunction with every other provision which the wisdom
of our ancestors has established for the general good of society. And though
I do not mean to compare and contrast attachments with trials by jury, yet truth

compels me to say, that the mode of proceeding by attachment stands upon the

very same foundation and basis as trials by jury do,—immemorial usage and
practice ; it is a constitutional remedy in particular cases, and the judges, in

those cases, are as much bound to give an activity to this part of the law as to

any other part of it. Indeed it is admitted that attachments are very properly

granted for resistance of process, or a contumelious treatment of it, or any vio-

lence or abuse of the ministers, or others, employed to execute it. But it is

said, that the course ofjustice in those cases is obstructed, and the obstruction

must be instantly removed ; that there is no such necessity in the case of li-

bels upon courts or judges, which may wait for the ordinary method of prose-

cution without any inconvenience whatsoever. But when the nature of the of-

fence of libelling judges for what they do in their judicial capacities, either in

court or out of court, comes to be considered, it does, in my opinion, become
more proper for an attachment than any other case whatsoever.

"By our constitution, the king is the fountain of every species of justice,

which is administered in this kingdom. 12 Co. 25. The king is ' de jure ' to dis-

tribute justice to all his subjects ; and, because he cannot do it himself to all

persons, he delegates his power to his judges, who have the custody and guard
of the king's oath, and sit on the seat of the king ' concerning his justice.'
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" The arraignment ofthe justice ofthe judges, is arraigning the king's justice
;

it is an impeachment of his wisdom and goodness in the choice of his judges,

and excites in the minds of the people a general dissatisfaction with all judicial

determinations, and indisposes their minds to obey them ; and whenever men's
allegiance to the laws is so fundamentally shaken, it is the most fatal and most
dangerous obstruction ofjustice, and, in my opinion, calls out for a more rapid

and immediate redress than any other obstruction whatsoever ; not for the

sake of the judges, as private individuals, but because they are the channels by
which the king's justice is conveyed to the people. To be impartial, and to be
universally thought so, are both absolutely necessary for the giving justice that

free, open, and uninterrupted current, which it has, for many ages, found all

over this kingdom, and which so eminently distinguishes and exalts it above
all other nations upon the earth.

" In the moral estimation of the offence, and in every public consequence
arising from it, what an infinite disproportion is there between speaking con-
tumelious words of the rules of the court, for which attachments are granted
constantly, and cooly and deliberately printing the most virulent and malignant
scandal which fancy could suggest upon the judges themselves. It seems to

be material to fix the ideas of the words, ' authority ' and ' contempt of the

court,' to speak with precision upon the question.
" By the word ' court,' I mean the judges who constitute it, and who are en-

trusted by the constitution with a portion of jurisdiction defined and marked
out by the common law, or acts of parliament. ' Contempt of the court ' involves

two ideas : contempt of their power, and contempt of their authority. The
word ' authority ' is frequently used to express both the right of declaring the

law, which is properly called jurisdiction, and of enforcing obedience to it, in

which sense it is equivalent to the word power : but by the word ' authority,'

I do not mean that coercive power of the judges, but the deference and respect

which is paid to them and their acts, from an opinion of their justice and integ-

rity.

" Livy uses it according to my idea of the word, in his character of Evan-
der :
—

' Authoritate magis quam imperio pollebat :
' it is not { imperium ; ' it is

not the coercive power of the court ; but it is homage and obedience rendered
to the court, from the opinion of the qualities of the judges who compose it : it

is a confidence in their wisdom and integrity, that the power they have is ap-

plied to the purpose for which it was deposited in their hands ; that authority

acts as the great auxiliary of their power, and for that reason the constitution

gives them this compendious mode of proceeding against all who shall en-
deavor to impair and abate it; and therefore every instance of an attachment for

contumelious words, spoken of a rule of the court (of which there are a great

many) is a case in point to warrant an attachment in the present case, where a

rule of court is the object of the defamation; and it would be a very strange

thing that judges, acting in the king's supreme court of justice in Westminster
Hall, should not be under the same protection as a bailiff's follower, executing
the process, which those judges issue: it is not their own cause, but the cause of

the public, which they are vindicating, at the instance of the public : for I do not

think that courts of justice are to take their complaints up of themselves : it

must be left to his majesty, who sustains the person of the public, to determine
whether the offence merits a public notice and animadversion ; and in this state

of the proceedings, they are only putting the complaint into a mode of trial,

where the party's own oath will acquit him ; and in that respect it is certainly a
a more favorable trial than any other : for he cannot be convicted ifhe is inno-

cent, which, by false evidence, he may be by a jury ; and if he cannot acquit

himself, he is but just in the same situation as he would be in, if he was convicted

upon an indictment or an information : for the court must set the punishment
in one case as well as the other ; they do not try him in either case ; he tries

himself in one case, and the jury try him in the other. "
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" As to leaving such libels to be prosecuted by indictment or information^
that juries may judge, 'quo animof they were written or published ; I am as
great a friend to trials of facts by a jury, and would step as far to support them
as any judge who ever did, or now does, sit in Westminster Hall ; but if to de-
ter men from offering any indignities to courts of justice, and to preserve their

lustre and dignity, it is a part of tbe legal system ofjustice in this kingdom, that

the court should call upon the delinquents to answer for such indignities, in a
summary manner, by attachment, we are as much bound to execute this part of
the system as any other ; for we must take the whole system together, and
consider all the several parts as supporting one another, and as acting in com-
bination together, to attain the only end and object of all laws, the safety and
security of the people.

" The trial by jury is one part of that system ; the punishing contempts of the

court by attachment is another ; we must not confound the modes of proceeding,
and try contempts by juries, and murders by attachment. We must give that

energy to each, which the constitution prescribes. In many cases, we may not
see the correspondence and dependence which one part of the system has and
bears to another ; but we must pay that deference to the wisdom of many ages
as to presume it ; and I am sure it wants no great intuition to see, that trials

by juries will be buried in the same grave with the authority of the courts who
are to preside over them.
" The constitution has provided very apt and proper remedies for correcting

and rectifying the involuntary mistakes of judges, and for punishing and re-

moving them for voluntary perversions of justice. But if their authority is to

be trampled upon by pamphleteers and news-writers, and the people are to be
told that the power, given to the judges for their protection, is prostituted to

their destruction, the court may retain its power some little time, but I am
sure it will instantly lose all its authority; and the power of the court will not long
survive the authority of it.

" Perhaps it may be said, though attachments are granted for the abuse of offi-

cers in the actual service of process, yet never for a libel upon them for what
they have done in that capacity; and therefore no argument can be drawn
from the practice of issuing attachments in favor of bailiffs abused in actual

service, any further than whilst a judge is in the actual execution of his office:

but the principles upon which the court proceeds, in granting attachments for

abusing bailiffs in the execution of process, and abusing courts for their

judgments, must be attended to, in order to find out the difference between the

case of libelling a bailiff, and libelling a judge of the court.
" The principle upon which attachments are granted, in respect of bailiffs, is

to facilitate the execution of the law, by giving a summary and immediate re-

dress and protection to the persons who undertake it. The law considers it

as a contempt of the authority of the court, to abuse and vilify the person who
is acting under it. But the principles upon which attachments issue for libels

upon courts, is of a more enlarged and important nature,— it is to keep a blaze
of glory around them, and to deter people from attempting to render them con-
temptible in the eyes of the public.

" Bailiffs are neither appointed by the king nor the court ; a libel upon them
terminates only in the defamation of a private individual:' it is only telling the
people, that a person employed to execute process has abused his authority.

But a libel upon a court, is a reflection upon the king, and telling the people
that the administration of justice is in weak or corrupt hands: that the foun-
tain ofjustice itself is tainted, and, consequently, that judgments, which stream
out of that fountain must be impure and contaminated."

I feel, Mr. President, in thus breaking up this masterly opinion into frag-

ments, as I am constrained to do lest I weary you, that I shall impair its force,

and do great injustice to its learned and venerable author, of whom, the honor-
able manager who addressed you on Monday, [Spencer], is the first lawyer
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that I have ever heard speak, but in terms of reverence. Of the judicial char-

acter of Lord Chief Justice Wilmot, I had supposed that but one sentiment pre-

vailed; and that he was universally regarded, as ranking in the same file with

those illustrious men, who, in the brightest period of English jurisprudence,

adorned and enlightened the courts of Westminster Hall. In my own poor

judgment, sir, I had placed him alongside of Mansfield, Dennison, Foster, and

Yates, and never suspected that he could suffer from a comparison with either

of them. With these great names, I have hitherto always associated him, and

therefore listened with some regret, but more surprise, to the tone with which

the honorable manager thought fit to speak of him. He may indeed have

erred in the case alluded to. I have neither had time nor opportunity to exam-
ine it; but let me ask the honorable manager to point me to the judge against

whom error has never been imputed; or to say whether he is content, that a

single erroneous judgment should dim the lustre of a well-earned judicial

character. Whatever may have been that case, Mr. President, it is vain to

deny to Wilmot the praise which his contemporaries bestowed on him, or to regard

him less favorably, than as a lawyer of deep, varied and extensive learning,

whose opinions are always entitled to respect and confidence.

Nor to those at all acquainted with the history of his public and private life,

will the imputation cast upon him by another honorable manager [McDuffie]
produce any other effect than astonishment. A more unambitious lawyer, a

judge of greater impartiality, sterner integrity, nobler independence, and a more
perfect freedom from the spirit of party, is not on record. No judge ever more
anxiously sought to place the liberty of the subject upon the surest foundation;

and the noble stand which he maintained, in the memorable controversy respect-

ing the legality of general warrants, in which the whole power and influence of
the crown were exerted to crush a single obnoxious individual, will forever acquit

him from the charge of a leaning to arbitrary principles.

This opinion, then, Mr. President, thus entitled, from the well-merited fame
of its author, but much more from the invincible strength of its own reasoning,

to the most respectful consideration, is a direct authority to prove that a libel-

lous misrepresentation of the opinion or proceeding of a court of justice, is a
contempt of the highest, because of the most dangerous character. And I now
proceed to show that the same great principle has guided many of our own
courts.

In 1828, the Judge of the District Court of the United States, for the North-
ern District of New York, of his own mere motion, passed a rule upon John L.

Tillinghast, one of the attornies of his court, ordering him to show cause why
he should not be struck from the rolls, for a contempt set forth in an affidavit

made by the clerk of the court. From this affidavit it appears, that about eight

months previously, Tillinghast, in a private conversation with the clerk in his

room at a tavern in Albany, respecting a cause just tried, in which he had been
counsel, imputed general unfairness and partiality to the judge, and also admit-

ted that an unfavorable portrait, which, in his address to the jury, he had drawn
of a former judge of that court, was aimed at Judge Conkling. The Clerk hav-
ing cautioned him against the danger of such remarks, which might subject him
to punishment for a contempt, and having also admonished him, that he, as an
officer of the court, would feel bound to communicate to the judge any further

offensive remarks, should he persist in making them, the affidavit goes on to

state, that Tillinghast repeated what he had before said, and expressed his in-

difference as to whether the judge knew it or not. It seems that the clerk did

communicate this conversation to Judge Conkling, at what, time does not ap-
pear, but as I before stated, no judicial notice was taken of it, until eight months
afterwards, when the affidavit was filed, and the rule ordered. Tillinghast being
called on to show cause, demanded to know the offence with which he was
charged, and was referred to the affidavit, which was then ordered to be read. He
took exception to the proceeding, which, he contended, ought to have been by
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attachment, and the exhibition of interrogatories, but this was overruled ; and
the couft, after a short interval, having stated the reasons which had induced
the adoption of this course, and briefly reviewed upon authorities the law of con-
tempt, and the power of courts to punish that offence, not only by fine and im-
prisonment, but in the case ofattorneys, by also striking their names from the rolls,

proceeded to inflict that punishment upon Tillinghast, and expelled him perma-
nently from the court.

A report of this proceeding, prepared by Judge Conkling, appeared afterwards
in one of the newspapers of Albany, by which it appears, that the contempt
punished, consisted alone in the imputation, made out of court, in a private con-

versation xvith a single individual, of unfairness and partiality; what passed in

court, as stated in the affidavit, does not appear to have entered into the reasons
of the decision. That these declarations of Tillinghast impeaching the integrity

of the court, amounted in law to a contempt, the judge observed "could not

be doubted. That Sir William Blackstone, among other instances of contempt,
for which the courts ofjustice are authorized to punish the aggressor, enumerates
the following, ' speaking or writing contemptuously of the court or judges, act-

ing in their judicial capacity.' That it was unnecessary to refer to authorities

to prove, that the power to punish these offences in a summary manner, belong-
ed as well to the courts of this country, as to those of Great Britain. It had been
repeatedly exercised in this and the other States, and rested upon the strong foun-

dation of necessity, &c."
We have here then, Mr. President, a case of verbal slander of a judge, pun-

ished as a contempt ; not a slander relating to any pending controversy, and
punished because of its tendency to prejudice the public mind, or in any other

manner to affect a judicial decision ; but a general slander upon the justice and
integrity uf the court, designed to lessen its authority, by weakening the only

true foundation of that authority, public regard and confidence. And whether
this is done by a direct impeachment of judicial conduct on the ground of cor-

ruption, or by such a libellous misrepresentation of the opinion of a court as are

calculated to bring it into public odium and ridicule, will scarcely be pretended
to make a difference. The effect in either case is the same, and the same prin-

ciple equally applies.

This proceeding produced a memorial to the present House of Representa-
tives for the impeachment of the judge. It was referred to the judiciary com-
mittee, who, a single member dissenting, reported that it was not a case for leg-

islative interference, and thus sanctioned the principle of the decision.

The case of P. H. Darby, to which I next refer, bears a strong and extraor-

dinary similitude in its circumstances, to that which has given rise to this in-

vestigation. Darby was an attorney of the Supreme Court of Tennessee,
which is an appellate court, and undertook to publish strictures upon an
opinion delivered in a cause, in which he had been engaged as counsel. At
the time of the publication the cause had actually passed from the Supreme
Court, having been sent back to the Circuit Court of Anderson County, for

further proceedings. He was notwithstanding struck from the rolls ; and one
of the principal grounds of the proceeding, as stated by the court, was the ten-

dency of the publication " to excite public indignation against the judges for

giving the opinion, and to bring them into contempt." By a statute of Tennes-
see, an attorney struck from the rolis of the Supreme Court, is disqualified from
practising in any court of record in that State. Darby, however, having obtain-

ed a new license from one of the Circuit Courts, applied for re-admission into

the Supreme Court ; and upon this application, which was refused, Judge
Haywood delivered an opinion, that commends itself to the approbation not on-
ly of every enlightened lawyer, but of every reflecting and well-judging man.
" The power " he remarks, " to punish for contempts is so indispensable to

the preservation of the authority of courts of judicature, and to both branches
of the legislature, that it has been considered by general consent conceded to
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them, from times of the highest antiquity to the present day. Blackstone speci-
fying the contempts for which the court may punish in a summary way, enu-
merates among others, that, hy speaking or writing contemptuously of the
court, or judges acting in their judicial capacities ; hy printing false accounts,
or even true ones, without proper permission, of causes then depending in judg-
ment ; and by anything, in short, which demonstrates a gross want of that regard
and respect, which when once courts of justice are deprived of, their authority
is entirely lost among the people."

Again, " the power to punish for contempts is no part of the criminal law : if

it were, courts which have no criminal jurisdiction, could not punish for con-
tempts

; as the Houses of the Legislature, the Court of Chancery, and this

Court. Where the contempt amounts to an indictable offence, as well as con-
tempt of the court, punishment inflicted by the latter is no bar to a prosecution
of the former, and vice versa. And neither the contemned court, nor the court
of criminal jurisdiction is obliged to suspend proceedings till the other has act-
ed. This power itself, from its very nature, must necessarily be independent
of all other tribunals. For if it depends upon another whether punishment can
be inflicted or not, that very dependence defeats and overturns it. The in-

sulted judge must go to law before some other tribunal, with everyone whom his

decision offends . He must quit his business in court, and leave the bench, and
travel to inferior courts, and give his attendance upon them, neglecting in the
mean time the official duties which belong to his office. The inferior judge
may not be disposed to discourage the contempt ; the proceedings may not be
regular, or legal ; they may in the end be set aside and quashed, by arresting
or reversing the judgment, and must be commenced again, and the same diffi-

culties again encountered. No one would be afraid to offend ; the delay of
punishment, and the numerous chances of escaping it, would disarm the ex-
pected punishment of all its terrors. Nor would the insulted court ever think
of the attempt to cause the infliction of punishment under so many discourage-
ments. No sooner does he get through one set of controversies, than some
other dissatisfied suitor assails him with equal outrage, and involves him in oth-
ers. He must go again and forever through the same routine of vexation and
trouble. With such embarrassments to contend against, will he remain upon
the bench ? He must either quit it, or submit to be directed by men who re-
sort to such means for the attainment of their ends, and become an instrument
in their hands for the sake of the rest, abandoning his duties, and resigning the
rights of the people. Without power to repress the efforts of designing men,
that shall be directed against him because of an unyielding temper, how will

the judge be able to uphold his integrity, when interests of the highest magni-
tude are to be settled by his decisions ? When it shall be observed that the most
submissive pass unmolested, will not submission at least plead in recommenda-
tion of itself ? Will it not set before him the perpetual conflicts which he has
to maintain in vindication of opinions, in which he has no individual interest
and the unceasing calumnies to which he is exposed for the protection of others
who hardly know the cause why he is so worried ? If in so many difficulties

the judge is not furnished with the means of immediate defence and repression,
his authority must fall, and the rights of the people with it. For what rights
have they but those which the law gives by means of the courts it has instituted ?

And if these cannot support them, the rights themselves are nominal." "All
these conclusions," he goes on to observe in the close of his opinion, " are es-
tablished by repeated decisions ; are indispensable to the existence of courts of
judicature

; have never been complained of, or restrained, or regulated, in any
constitution, or national instrument produced by the struggles of the people
against oppression ; but on the contrary have been considered as a power in
support of the courts of judicature, upon which they depended for protection
against the usurpation of prerogative, and therefore were considered as a privi-
lege belonging to the people."
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These, Mr. President, are the remarks of an American judge, eminent for the
highest qualities that adorn the judicial character. I will not attempt to add to

their force or conclusiveness ; nor will I delay you by pointing to that, which
must be apparent to every one,—the close application of the case itself, to that of
Lawless. In both, the offence consisted in a misrepresentation of the opinion

of the court ; in both the offender was an attorney ; from both, the cause, in

which the opinion attacked by the publication was pronounced, had actually

passed to another tribunal ; and it wis quite as probable that the case of Sou-
lard might be remanded by the Supreme Court of the United States to the

District Court of Missouri, as that the case in Tennessee would again go up to

the Supreme Court of that State.

The case to which I next ask your notice, is from New Hampshire. In

March, 1812, Freeman, an attorney, in the presence of several persons at a
tavern, spoke disrespectfully of the judicial conduct of Chief Justice Liver-
more ;—charging him with arbitrary deportment towards parties, counsel and
witnesses, and questioning his legal qualifications for the station which he oc-

cupied. For this contempt, Freeman was struck from Lhe rolls, at the follow-

ing term. He afterwards addressed a memorial to the Legislature, for the im-

peachment of the Chief Justice :—the transaction was fully investigated ; the

parties were themselves heard ;—the facts appeared, as I have just substantial-

ly stated them, and it was unanimously resolved, that they furnished no proper

ground for impeachment. This case is the same in principle with that of

Tillinghast in New York, and like it, has a legislative, as well as a judicial

sanction. In both, the offence consisted in speaking contemptuously of a judge

acting in his official capacity, without any reference to a depending cause. If

verbal slander of a judge be a contempt, a fortiori, should a libel, because calcu-

lated to produce a more powerful as well as a more general effect upon the

public mind.

I have been just furnished, Mr. President, with two ether cases, from Flori-

da, similar to that of Darby. The first is the case of Fry, an attorney of the

District Court of the United States, against whom a rule was granted by Judge
Brackenrido-e, to show cause why he should not be punished for a contempt, in

publishing an incorrect account of the proceedings of the court, reflecting upon

the judge. It appears that after the discharge of the grand jury at a previous

term, the foreman handed to the judge a sealed paper, which, having opened,

and found to be complimentary to himself, while it censured the conduct of oth-

ers, who it was alleged were endeavoring to excite odium against the court,

he did not order to be filed with the presentments and indictments of the jury,

but retained it in his own possession as a private paper. This transaction was,

according to the judge's statement, and the testimony of witnesses, grossly mis-

represented by the publication ; in which he was charged with " pocketing the

presentments of the grand jury without permitting them to be seen or read, and

threatening the district attorney with dimissal or imprisonment, for simply

moving that they might be filed." Fry, having appeared upon the rule, de-

manded interrogatories, to one of which he answered, "that at the time of the

publication, he believed the repoit to be fair, perfect and correct." He was

nevertheless suspended from practising as an attorney of the court, fined three

hundred dollars and the costs, and committed to the custody of the marshal un-

til it was paid ;—the judge remarking, that it was the duty of the party, partic-

ularly as he stood in the character of an attorney ofthe court, to know that the

report was a fair one ;—if he chose to publish what was a misrepresentation of

a judicial proceeding upon the statements of others, he did it at his own peril.

The District Attorney, Steele, having participated in the publication, a rule

was also granted against him. He appeared, anc*, like Mr. Lawless, persisted

in asserting that the proceeding to which the publication alluded, was not mis-

represented : and that if it were, the court had no power to punish it as a con-

tempt. " The publication," says the judge in his opinion, " is aggravated by
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the answer of Mr. Steele. He ought to know that contempts are punishable
by all courts, where the common law prevails :

—

that the misrepresentation of
proceedings in courts of justice are invariably considered as offences against the

court. But he ought to know that it is in his case, an offence of a still more
aggravated character as a member of the bar ; that even if the power be
doubtful in the one instance, it is not so in the other. If any one is at liberty

to vilify the administration of justice, and to pervert and misrepresent the
acts of the courts, so as to excite odium and distrust, the courts may as well
be closed, and leave everything to lawless violence, and unprincipled detrac-
tion.*

I deem it wholly unnecessary, Mr. President, to say a single word, as to the
application of these cases, to that which you are now considering. I hasten
therefore to close this review, by a very brief statement, of three cases which
have occurred in the State courts of Missouri.

The first was an attachment against Joseph Charless. From the record
which is before me, it appears, that on the 10th May 1820, an assault and bat-

tery had been committed upon Charless, by Isaac A. Henry and Wharton Rec-
tor. Complaint having been made to a magistrate, a warrant was issued on
the same day, and the parties were recognized to appear at the succeeding term
of the Circuit Court which was to be holden in the ensuing August. On the
17th of May, a publication in relation to the assault and battery, appeared in

the Missouri Gazette, of which Charless was the editor. At the August term,
an indictment was found against Henry and Rector ;—on the 8th of September,
Henry pleaded guilty ; on the 13th, the court imposed a fine, and on the same
day, an affidavit having been made by Thomas H. Benton, that he believed
the publication appeared " after a criminal prosecution had been commenced
by Charless against Henry, and that the said publication was in some particulars

false," a rule was granted against Charless to show cause why an attachment
should not issue for a contempt. He appeared :—interrogatories were filed

bdt not answered, and he was sentenced to pay a fine of twenty dollars and the
costs, and to stand committed until the sentence was complied with. The
record states that he was committed to the custody of the sheriff", and we have
the evidence of Mr. Geyer that he remained for some time in prison, before
the fine was paid.

There was then in this case, strictly speaking, no cause depending at the
time of the publication, in the courtfrom which the attachment issued : the recog-
nizance and other papers not having been returned to, and filed in Court, by
the magistrate, until nearly three months afterwards. There is indeed not a
single circumstance to show that the publication was considered by the court,
as calculated to affect the trial of the indictment. On the contrary, the party
had pleaded guilty several days before the rule to show cause was moved for,

and the fine was actually imposed on the same day. The affidavit states that
the publication was in some particulars false, without showing in what. The
interrogatories however warrant the belief that the proceeding did not turn
upon the falsehood of the publication as tending to influence a judicial decision
of the case, but upon the evil tendency of all such publications in their exam-
ple, and influence upon the administration of justice.
The second case is that of Patrick H. Ford before the Circuit Court of Mis-

souri. The rule as I find it in the record, is in the following words :
" It is

ruled that Patrick H. Ford show cause on Wednesday, &c. why an attachment
should not issue against him for a contempt by him committed in publishing in
a certain newspaper, called the St. Louis Enquirer, of which he is the editor
as it is said, a certain false and slanderous article under the editorial head of
said paper, dated, &c. in which said publication the said Ford endeavours to

* The opinions in these cases are given at large in the National Intelligencer of Ji4th August
1&24.
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bring this tribunal into contempt by a misrepresentation of facts, and by as-
cribing improper and impure motives to the court, in the decision of a case,
decided by this court." This rule, then itself shows, that the cause to which
the publication referred, was at the time decided. There was no lis pendens
therefore :—the contempt consisted merely of a libel upon the court, in mis-
representing its decision, and ascribing unworthy motives. Ford having ap-
peared, the record states that the rule was " on sufficient cause shown, dis-

charged." Mr. Geyer states that the party purged himself of the contempt
upon interrogatories.

The last case, which ends this long line, that I fear, Mr. President, you may
have thought would " stretch out to the crack of doom," is one, in which Mr.
Lawless himself was the chief actor. An action for use and occupation had
been instituted in the Circuit Court for the county of St. Louis, by Bellissiona

against McKoy. Mr. Lawless was counsel for the plaintiff, and at the trial,

having completely failed to show any title to the property in his client, which
he contended, was not necessary in this species of action, contented himself
with various objections to the competency and sufficiency of the defendant's

proof, which being overruled by the court, were followed by a verdict for the

defendant. The cause went up by appeal to the Supreme Court on Bill of ex-

ceptions, and having been there argued, the judgment of the Circuit Court was
affirmed. A motion for re-argument was made, and on the very day on which
it was granted, a publication appeared in the St. Louis Enquirer, containing a
statement of the case as decided by the Supreme Court, materially differing

from that presented by the bills of exceptions, complaining of the injustice of
the decision, and calling upon the Legislature to amend the law as thus pro-

nounced. The language of the publication is unexceptionable :—there are no
reflections upon the court, no improper motives attributed, but comparing it

with the bills of exceptions, there is a manifest misrepresentation of the facts

upon which the opinion of the Supreme Court rested. A rule was at first

granted against the printers of the newspaper who purged themselves from the

contempt upon interrogatories. A second rule was then made against Lawless,,

as the author of the publication : interrogatories were propounded to him, and
having answered, that he was not apprized until the publication was in press,

that a re-argument had been ordered, and that his object in publishing the ar-

ticle " was not to show disrespect to the court, but merely to state without de-

lay to the public, what he considered an erroneous state of law in the country,

and which as it regarded the relation of landlord and tenant, could not be too

soon amended," he was discharged from the attachment. This was all per-

fectly proper, and it is only to be lamented, that in the case before the District

Court, he was not under the guidance of the same frank and ingenuous spirit.

The contempt in this case consisted simply in misrepresenting the facts up-

on which the opinion of the court was founded ;—the rule speaks of it, as "a
false statement of the case, and the decision of the court. " The court is not

spoken of contemptuously, but the tendency of the publication undoubtedly

was, to create an unfavorable impression of its intelligence ; for if the facts

which the statement presented, had been really in proof in the cause, as the

reader was led to believe, but one conclusion could have followed, and that di-

rectly the reverse of the one to which the court arrived. It was upon this

ground then alone, that the attachment issued ; the record does not show that

the pendency of the cause, and the effect of the publication upon its final deter-

mination, entered at all into the consideration of the Court. A letter from the

Chief Justice now before me, containing a brief report of the case disproves

such a supposition. The proceeding rested upon the falsehood of the publica-

tion ;—upon the fact of a misrepresentation, affecting the judicial character of

the court ;—in one word, upon precisely the same consideration, which gov-

erned the conduct of the respondent subsequently, towards the same individual.

I have now finished Mr. President a rapid, and I fear a very imperfect
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review of the cases upon this subject. Numerous as they are, they might

have been greatly multiplied. My object however has been to select those,

which would best illustrate the nature, extent, and necessity of this power,

which from the earliest times, seems to have been claimed by all courts

of judicature. And having done so, may I not confidently ask, whether

there is any doctrine in the law, that stands upon surer and stronger

foundations? Look back for a moment, I pray you Sir, to this array of

authorities;—This uninterrupted stream of precedence traced to the purest

sources. Look again at the list of great and venerable names, by which these

decisions are vouched and supported, and then answer whether the Res-

pondent was not imperatively bound to follow them. Mr. President, whatever

in times of individual or party excitement, may have been thought or said

of this portion of the judicial power, by the most zealous champions of popular

privileges, no man can doubt, that it still remains, the established and unal-

tered law of the land. The Respondent was bound so to declare it. Stare

decisis is one of the most fundamental maxims in our jurisprudence. And
constituted as you now are, sitting here as a High Court for the trial of

this Impeachment, I am sure I need not remind you, that you are as strongly

bound by precedent, as any other judicial tribunal of the Country. That

you are not now to legislate, to make anew law for this case;—to overturn

for the occasion, established doctrines and principles; but having satisfied

yourself that such is the law of the land, as that law has been settled by a

long and unbroken series of judicial decisions, you will leave it to be altered,

if altered it ought to be, by the only method which the constitution of our

country sanctions and directs.

Was the Respondent then warranted in this particular case by the principles

which those decisions have so firmly established? Was the publication of

Mr. Lawless calculated to influence the judicial determination of any pending

case or cases? Was it a misrepresentation of the opinion of the District

Court of Missouri, of so gross a character, as to be likely to impair the public

confidence either in its integrity or intelligence, and thus lessen the general

regard for its authority. If either of these questions can be answered affirm-

atively, then I speak the language of every authority to which I have referred

when I say, that the case of Mr. Lawless, was a case of contempt, calling

imperatively for the exercise of the power of the Court.

Before I examine the publication, Mr. President, with a view to these

questions, let me ascertain how far the honourable managers, and ourselves

agree as to the principles which govern the public discussion of judicial deci-

sions. Where such decisions are not final; where the controversy is still

open, either in the Court in which it originated, or upon appeal to a higher

tribunal, I do not understand it to be contended that there is any right of

discussion at all. The power of the inferior Court, from whose jurisdiction

the case has passed, to deal with such a publication as a contempt, is another

and a different question, which I may hereafter consider. But

—

[3fr. Buchanan. The Gentleman has misunderstood us. We contend that

in England there are but three cases, where libel has been punished as a

contempt. Under the principles of the Common law, if the Court chose to

exercise the power, they do in that country possess it. But we contend that

in the United States, whether the cause be pending, or has been determined,

no Court has power to punish a libel as a contempt.

Mr. Meredith. I am not now speaking of libels, but of publications which

are intended or calculated to prejudice the public mind with reference to a

pending cause. The propositions are distinct.

Mr. Buchanan. No publication of any kind.

Mr. Meredith. I have then to answer, that such a position can only be

maintained by the overthrow of every authority, to which I have referred. I
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speak not now of England, but American cases: and I confidently say, that

there is not one of them, which hints even a doubt upon the subject.

Where indeed the judgment of the Court is conclusive upon the case;

—

Where the legal controversy is at an end, and the question of right between
the parties is finally and irreversibly settled, I am willing to admit, that any
individual in the community, may, if he thinks proper, publish the decision to

the world, and subject it to the severest test of fair, candid, and decorous
criticism. But where the decision is itself misrepresented; where the reason-

ings on which it is founded are falsely stated, and the conclusions perverted,

with a manifest design to impeach the intelligence or integrity of the Court,

such a publication cannot be justified or protected upon any principle which
ought to govern a free press. Such a publication is a libel upon the adminis-

tration of justice, punishable as a contempt, as the honourable Manager him-
self has just admitted, in England, and invariably punished in this Country
also, as the cases to which I have referred abundantly testify.

Is such the character of Mr. Lawless's publication? Did it misrepresent
the opinion of the Court, and what were the manifest tendencies of the misrep-
resentation? These are the questions which I propose next to consider, and
they of course lead to a comparison of the publication with the opinion. And
that this comparison may be fairly and intelligibly conducted, let me ask your
attention to a very fair statement of Soulard's case.

The concession it will be remembered was made in 1796 by Trudeau, then
Lieutenant Governor of Upper Louisiana. Its chief characteristics were,
1st, that it was for 10,000 arpents of land; 2dly, that it was granted as a
reward for services, rendered by Soulard to the provincial government; 3dly,

that it was made, so far as appears from the Petition and proof, without refer-

ence to the means of the Applicant; and lastly, that it was a floating conces-

sion, and not located or surveyed until February 1804. It will also be recol-

lected that the Act of Congress of 1824 vests the jurisdiction of the Court
only in cases of concessions or grants, legally made by Ike proper authorities.

The great question in the cause then was, whether Trudeau had authority to

make this concession, that is to say a concession for 10,000 arpents of land

in reward of services. And the proof of this authority, of course, lay upon
the Petitioner. It must likewise be borne in mind, that at the date of this

concession, the only law expressly ordained for the grant of lands in Louisiana

was that known by the name of O'Reilly's Regulations, which in 1770, shortly

after he had taken possession of the Country, he published at New Orleans.

The great object of these regulations undoubtedly was, to regulate gratui-

tous grants of land, in conformity with the policy of the Spanish Government,

which seems to have been, to settle the country as speedily as possible with

an agricultural population. The cultivation of the soil, and the accumulation of

stock, were the leading objects. To effect these it was obviously proper to

limit grants, and therefore, while where cultivation was the object, the extent

of the grant was directed to be, " according to the means of the cultivator,"

when the object was grazing it was to be proportioned to the number of

cattle, horses, sheep, and slaves, in the possession of the applicant; the grant

however in this case never exceeding a league square. In the spirit of the

same policy, that is the settlement and cultivation of the country, these grants,

were to be made upon the express conditions, that within the three first years

of possession, the applicant should clear the whole front of his land, to the

depth of two arpents, and should also within the same time, enclose the front.

The land was also rendered inalienable by the grantee, until after three years

possession, and the fulfilment of the conditions, which if not complied with, the

grant was forfeited, and the land reverted to the King's domain. The
only other provision which it is necessary now to notice, was that these grants

were to be made in the name of the King, by the Governor General of the

Province. These Regulations were addressed to the whole province;—the
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Governor, Judges, Cabildo and all the Inhabitants being required to observe
them.

It will be seen at once, Mr. President, that if these Regulations governed
the giants of land, at the date of Soulard's concession, they could not author-
ize it; that grant being beyond the maximum quantity, and having no reference
whatever to the means of the grantee. It was at variance with their whole
policy and at once disproved Trudeau's authority in the particular instance.
The objects of the Petitioner therefore were, 1st, to free his case from these
Regulations, and 2dly, to discover some other source of authority to Trudeau
to make the concession. Contending then, that these Regulations were not
to be considered as " Laws," within the meaning of the Act of 1824, and that
they were wholly inapplicable to Upper Louisiana, and had never been consid-
ered as in force there, he relied for this authority, of which he was in search, 1st,

on a uniform practice and usage from the commencement of the Spanish
Government, down to the Cession to the United States, for the Lieutenant
Governor of Upper Louisiana to make concessions without restriction as to

quantity, and 2dly, upon the laws and ordinances of the Spanish Sovereigns.
To shew the uniform practice, he relied in the first place, upon the testimo-

ny of Delassus, who became Lieutenant Governor of Upper Louisiana in 1799,
and so continued until the cession, and in the second place upon the recognition
of the practice of the Lieutenant Governors, to make concessions not authorised
by the Regulations, as shewn by three confirmations, two by the Governor
General, and one by the Intendant. And upon these it was argued that the

practice thus shewn, in the absence of proof of positive authority, raised a suf-

ficient presumption of such authority to justify the court, no express prohibi-

tion being shewn, to decree in favour of the validity of the claim. This proof
of the practice, although objected to by the attorney for the government, was
admitted by the court. The exception is thus stated upon the Record; " Be
it remembered that at the trial of this cause the Petitioners produced as a wit-

ness for them, Don Charles Dehault Delassus the last Spanish Lieutenant
Governor of Upper Louisiana, who among other things deposed, that confirm-

ations had been had of concessions granted by him as Lieutenant Governor,
and by his predecessor Don Zenon Trudeau; to the receiving of which as evi-

dence the District Attorney objected, alleging that the confirmation of all con-
cessions of land under the Spanish authority must be matter of record, and is

not susceptible of oral proof: which objection was overruled by the court, and
said evidence was received for the purpose of shewing the practice of the Lieu-

tenant Governor to make concessions, and the recognition on the part of their

superiors of their power to make such concessions; to which decision of the

court, the District Attorney excepts."

£« Having thus admitted the evidence, the court admitted also the presumption

which it raised. What was that? That the Lieutenant Governor had author-

ity to issue concessions. But when the presumption was pushed further, to

shew an authority to make concessions unrestricted as to quantity, the court

remarks, that although unopposed by evidence raising a different presumption,

such authority might be inferred, yet here there was a different and much
stronger presumption, arising from the general policy of the Spanish govern-
ment, as evinced by its own laws. The doctrine of the court in a few words
was this. An express authority from the King himself must be shown to au-

thorise the grant of any portion of his domain. Such authority being indispen-

sable to the validity of a grant, may be shewn by positive proof, that is to say,

the production of the authority itself; or it may be inferred from circumstances.

In this case no such positive proof is offered; but a practice has been given in

evidence, from which the presumption of authority arises on the part of the

Lieutenant Governor to make concessions. This presumption is admitted.

But when it is urged to another conclusion, when it is made use of to shew
that the Lieutenant Governor had authority to issue concessions without limi-
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tation as to the extent of the grant, or without reference to the means of the

cultivator, or exempted from the condition of cultivation, the answer is, that

although such practice, with proof of its occasional recognition by the Governor
General might, standing unopposed, carry the presumption to that extent, it is

in this case met and overcome by the antagonizing presumption resulting from
the general law, and general policy of the Spanish Government. It is true

that no express prohibition is shewn ; nor is it necessary. If the Lieutenant
Governor had a power to make these grants, it must have been in virtue of an
express authority. A want of such authority deprives him of the power. A
prohibition is not required to produce that effect. The authority therefore is

to be sought for, and not the prohibition.

With regard then to the practice it was admitted and relied on by the court

itself, as presumptive proof, until overborne by weightier presumptions. And
with regard to the presumption arising from the complete titles, or the confir-

mations of the Governor General and Intendant of concessions of the Lieuten-
ant Governor, these also were admitted, but being resisted by the same evi-

dence of the general policy of the Government as manifested by its own laws,

were attributed by the court, to the dispensing power of the Governor General
^exercised in these particular cases.

Dismissing this branch of the argument the Petitioners contended in the

second place, that the Lieutenant Governor of LTpper Louisiana was authorised

to make this concession by the Laws and Ordinances of the Spanish Sovereigns.
And to show this authority, they relied upon the Ordinance or Royal Instruc-

tion of 1754."

In speaking of this ordinance, Mr. President, I am reminded of an incident

in the examination of the principal witness on this trial in support of the Im-
peachment, to which I must beg leave for a moment to advert, as one among
many others, strongly illustrative of the temper and feeling with which his tes-

timony was delivered. In referring to a principal argument on the part of Sou-
lard's heirs, the Respondent in his printed opinion in that case, says, " It is

contended on behalf of the Petitioners that the 8\st article of the ordinance of
the King of Spain, became in force in Louisiana immediately on the ratification

of the Treaty of Fontainbleau; " and again in another part of the opinion, he
speaks of the same ordinance, as "the 81st article of the ordinance of 1754 ;

"

—an inaccuracy undoubtedly,—since the 81st article of which he speaks, in a
part of the ordinance of 17 80, and refers to the ordinance of 1754, which it

quotes totidem verbis;—but an inaccuracy, wholly immaterial to the case. It

will be remembered however with what avidity this trifling circumstance was
caught at, and with what dexterity it was used, by the witness, Mr. Lawless, to

-cast ridicule and contempt upon the Respondent, before this Honourable Court.
That a Judge should be so grossly ignorant as thus to confound two distinct

and separate laws;—that he should refer to the 81st article of an ordinance,
which contained but 14 articles, seemed to excite his utter astonishment; and
the blunder was more inexcusable, because the opinion would seem to impute
it to the counsel when it belonged solely to the Judge. Now, Sir, how is the
fact; with whom did it originate? You will recollect the evidence of the man-
ner in which this ordinance was presented to the notice of the District Court,
by the Counsel for Soulard's heirs:—that a mutilated copy was produced con-
sisting only of five or six articles, and that the Manuscript was headed " Ex-
tracts from 81st article of the Royal ordinance of 1754." The court was in
possession of no other evidence of the ordinance, than that, thus furnished by
the counsel, and the error therefore, was theirs, and not his. To prove this, I

beg leave to refer to the printed argument of Mr. Lawless in this case, publish-
ed long before the Respondent delivered his opinion, in which he himself cites
"the 81st article of the ordinance of 1754," though in the copy now in my
hands, the words "8lst article of the," are erased, when, by whom, and for

what purpose, he can best explain. The whole affair however is of no con-
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sequence, except as it serves to show the disposition of the witness, and the
strong feeling under which his testimony was given.

I return to the Ordinance or Royal Instruction of 1754. On referring to it r

it will be seen that its great object was revenue arising from the sale of Royal
lands. The officers who originated the titles were subdelegate judges appoint-
ed by the Vice Roys and Presidents of audiences, with a power of subdelega-
tion in particular cases to others. While the power of confirming these incipi-

ent titles was exclusively vested in the audiencias, except in particular provin-
ces mentioned in the 12th article, distant from the seat of the audiencias, and in

other provinces not mentioned, but whose situation was equally remote. In
such provinces for the convenience of grantees a power of confirmation was
vested in the Governors assisted by other officers;—but no such power was
given in any state of circumstances to the subdelegates.

It was contended that this ordinance, although anterior in date to the Spanish
acquisition of Louisiana, became the law of that Country with regard to the
disposition of the Royal domain, from the treaty of Fontainbleau, or at least

from the actual possession of Spain under that Treaty. And that if even this

were not so, still the ordinance was introduced as law into the province by the
proclamation of Count O'Reilly in 1769. That the ordinance being thus in

force, the 12th article applied to Louisiana, as a province remote from the seat

of the audiencias, and therefore vested in the Governor General, and subdele-

gates of that Country, all the powers of the Governors and subdelegates there-

in mentioned.

It was further argued that the word " mercedes " in the preamble to the Or-
dinance, which in the Spanish language means gifts, vested in the subdelegates
a discretionary power to make gratuitous grants of land to any extent, as a
reward for services rendered by the grantee. That the Lieutenant Governor
of Upper Louisiana was rirtute officii a subdelegate; and therefore in that ca-
pacity, was authorised by the 12th article to make the concession in question.

Upon this part of the case, the court decided 1st, that the Royal ordinances
of 1754 was not in force in Louisiana by virtue of the Treaty of Fontainbleau

y

or by O'Reilly's proclamation; 2dly, That could it be considered as in force,

Trudeau was not a subdelegate within its provision, because he was not appoint-

ed by the only appointing power, namely a Vice Roy, or President ofan audience.
That although he was commissioned Lieutenant Governor of upper Louisiana
by the Governor General of the province, such commission did not vest in

him the powers of a subdelegate within the ordinances; because the 12th arti-

cle vests no power of appointing subdelegates in the Governors, but merely
clothes them with the same power of confirming the grants of subdelegate duly
appointed, as had been given in the previous articles, to the audiencias.

3dly, That if the ordinance were in force, and Trudeau a regularly appointed
subdelegate, still he was not authorised to make such a concession, because the

great object of the ordinance was revenue by sales of the Royal lands. That
the word " mercedes " was found only in the preamble, which contained a
mere recital of the motives that led the king to make the ordinance. The
powers of the subdelegate were to be looked for not in the preamble, but in

the enactments of the ordinance; and looking to them it was found, that the

only gifts which were authorised, were -gifts for pasturage, commons to towns,
and gifts to Indians for tillage and herding. That if the word " mercedes "

in the preamble, was to be at all regarded, and meant gifts, it was thus satisfied.

If it meant rewards, effect was given to it by another provision in the ordinance,

by which grants in moderate quantity were authorised to be made, to those

who should give information of intrusions without title upon the public lands.

And that if it meant grants (as it had been translated by the public authorities)

it was then satisfied by those articles in the ordinance, which regulated the

grant of lands by sale and composition. But that in any view, it could not

authorize, nor did any provision of the ordinance authorize such a concession
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as that to Soulard,—a concession for 10,000 arpents of land, in reward of ser-

vices.

I have thus, Mr. President, briefly, but I hope distinctly, presented the two
great points arising in the case of Soulard. There were many other views

taken by the Bar and the court, which with regard to that portion of the speci-

fications as they have been termed, that I am now about to consider, it is un-

necessary to review. It will not I am sure be supposed, that by selecting as

I mean to do, some of the more prominent and important of these specifications,

I cast suspicion upon the rest. I rely on all of them. There is not one,

the misrepresentation in which, is not apparent, upon a fair and candid exposi-

tion of the opinion. My course is solely dictated by a desire not unnecessari-

ly to fatigue your attention, already so severely taxed.

As prefatory however to this examination, let me ask whether the peculiar

character of the publication, does not of itself serve to shew the intention of

the author? It has to be sure, all the outward marks of respect and decorum;
but are not these colourable only? If the aim of the writer, was fairly and
candidly to discuss the merits of the opinion, to test the accuracy of its reason-

ings and the soundness of its conclusion, what would have been his course?

If his desire was to inform and enlighten the public mind, would he not have
given at least an analysis of the opinion? Would he not, though forbearing to

state all its reasonings, have at least stated connectedly, in order to state in-

telligibly, the conclusions of the court? Would he not have deemed it proper,

however briefly, to explain the controversy itself, and the questions it had
raised, so that the full bearing of these conclusions might be understood? And
above all, would he not have given these conclusions, not in his own language,

but in the language of the court, or at least have apprised the reader of the

fact? This undoubtedly would have been the course of fair and honest criti-

cism. JBut was it the course pursued? Is this the character of the publica-

cation? Is there any prefatory statement of the points involved in the cause?
Any analysis? Any reasoning? Is there not, for the manifest purpose of

placing the supposed errors of the opinion in bolder relief, a total disregard of

all order, connection and arrangement? Conclusion, standing independently

in the opinion, the results of different trains of reasoning, artfully jumbled
together; and others again disconnected, abandoning the context, and fastening

a meaning upon the detached parts? Is this the practice of a fair, honest,

candid critic? I pass over the introductory matter, remarking only, that the

humility of its style is so palpably affected, that it can deceive no unprejudiced

man. Who cannot see the imputation intended to be conveyed by these words,

"the Judge has thought proper to decide against the claim." And the irony

in this other sentence, " Judge Peck, in his opinion, seems to me to have erred

in the following assumptions as well of fact as of doctrine?'''' What was meant
by this word assumptions? Its logical meaning is the taking those things for

granted, which were not, but ought to have been proved. And this 1 have no
idoubt was the real meaning of the author.

But let me pass on to the specifications, the first of which is in the following

words

;

" That by the ordinance of 1754, a Sub-delegate was prohibited from making
a grant, in consideration of services rendered or to be rendered."

This is stated as one of the conclusions of the opinion. Let us examine its

accuracy, and for that purpose recur for a single moment to the argument.
The question was whether Trudeau had authority to make the concession.

For this authority, and for no other purpose, the Counsel relied on the ordinance
of 1754. The Court decided that the ordinance was not in force, and that if

it were, it would not give the authority sought for. But the Court is here rep-

resented as going much farther; as deciding, that the ordinance not only con-
tained no authority, but that there was to be found in it, an absolute prohibition

against grants for services. Now is this a true or a false representation of the
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opinion, in this particular? The mere statement of the two propositions is an
answer to this question. He makes the court decide what was not a question
in the cause, and declare what was not true in point of fact. But we have been
told, that this is a miserable cavil,—a paltry play upon words,—a verbal criti-

cism, that deserves a sneer, but scarcely an answer. " There is no substan-
tial difference/' said one of the honorable managers, "between a want of au-
thority and a prohibition. The author may indeed have used one word, when
he might with more propriety have used another; but this is a very common
mistake ;—the Scotch Irish for example, often fall into it, as when they mean to

say, they are under no obligation to do a particular thing, they will tell you,
that they have no right to do it." Why the Scotch Irish should have been
particularly referred to, as an authority in this matter, I know not : but I

could have furnished the honorable managers with a much more apposite illus-

tration, which indeed I am surprised, did not at once occur to him. Hog-
berry, that faithful guardian of the King's peace, that admirable expositor of
the King's English, whose rich and varied vocabulary ought always to be re-

sorted to in cases of emergency like the present, thus uses this very identical

word, in the parting salutation which he offers Hon Leonato :
" Heaven keep

your worship— I wish your worship well—Heaven restore you to health! I hum-
bly give you leave to depart; and if a merry meeting may be wished, Heaven
prohibit it!"

But, says the honorable manager, it is a mistake to suppose that there is

any substantial difference between a prohibition and a want of authority.

And so says also Mr. Lawless, the witness. But what says Mr. Lawless, the

counsel for the heirs of Soulard? Why his argument upon the Regulations pro-
ceeds entirely upon the distinction between these two terms. It may be
true, says he, that these Regulations do not authorize the concession to Soulard,
but then they do not prohibit it; and in the absence of a prohibition, a pre-
sumption arises in favour of its legality. The court too expressly recognizes
the distinction, but avoids the presumption, upon the settled principle of Span-
ish law, and indeed of all the feudal constitutions of Europe, that the King
has the sole power of parting with his domain. A prohibition, says the court,
is not necessary; but an authority must be shown. And yet in the very face
of his own argument, thus pressed upon the court, founded upon the very
distinction in question, he has gravely told you, at this bar, that he sees no
difference in the phraseology, and that when he said a prohibition, he meant
nothing more than a want of authority.

But what was the object of this strange misapplication of words ? Where,
we are asked, is its materiality? Sir, it was most material. Had the author
done what, if he intended fairly, he would have done ; had he informed his

readers, that the court had decided the ordinance not to be in force, perhaps
the perversion would have been of little consequence. But this he keeps
back;—he studiously conceals the fate of this most vital point in the
cause, and leaving his readers to believe the ordinance to be in force, he
alleges, that in the judgment the court, that ordinance contains a positive

prohibition, fatal to every concession founded on services. In vain then might
these claimants hope to find an authority elswhere ;—in vain look to the
uniform practice as raising a presumption of authority. That presumption, and
all presumptions—that hope and all hopes, were at once destroyed, when they
were told that the ordinance on which they had relied, itself contained a posi-

tive prohibition. An " assumption" false in " fact," absurd in " doctrine,"
which if the court had really made, ought indeed to have covered it with shame
and contempt.

But this is not all, Sir. The ordinance does not only, according to the im-
puted decision of the court, prohibit grants for services rendered, but for ser-

vices " to be rendered." Now I pray, where is there a syllable said, either in

the argument of counsel, or in the opinion of the court, about " services to be
46
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rendered?" The object of the writer in this interpolation may be readily imag-
ined. It was merely to increase the number of discontented claimants;—to

render the hostile array still more formidable. Look, Sir, to the concessions ih

evidence, and you will see numerous claims of this description, held by the most
influential individuals among the claimants. It is true that if grants for ser-

vices rendered, were prohibited by the ordinance, the inference might extend the

prohibition to the other class of cases. But still, putting it in this way, was to

render it more alarmingly striking.

The Judge is next charged, by this publication, with assuming, " that a sub-

delegate in Louisiana, was not a sub-delegate as contemplated by the ordi-

nance." What was the argument? That the ordinance being in force, Trudeau 7

though not appointed a sub-delegate according to its provisions, was still authori-

zed, virtute officii as Lieutenant Governor, to grant the concession. Now, what
was the opinion of the court ? That the ordinance was not in force, but if

it were in force, Trudeau was not a sub-delegate within its intention, and
therefore quoad the ordinance, was not authorized to make the concession.

Was it possible to doubt the conclusiveness of this reasoning? Would Law-
less, or any other lawyer, have ventured to state the proposition in the precise

language of the court, for the purpose of questioning its correctness? What
was that language? "According to the evidence," says the court, "the
Lieutenant Governor of Upper Louisiana, was not a sub-delegate within the

meaning and intention of the ordinance." Here was a plain, intelligible pro-

position. But to suit his purposes, to cast ridicule upon the court, the writer

tortures it into an absurdity by a dexterous change of words, and makes the

Judge assert that a sub-delegate within the intention of the ordinance was a

sub-delegate every where else but in Upper Louisiana.

The third assumption is, " That O'Reilly's Regulations made in February,

1770, can be considered as demonstrative of the extent of the granting power
of either the Governor General or the sub-delegate under the royal order of

August, 1770."

Of this royal order, the court will recollect that nothing was known, but

what might be inferred from the preamble to Morales' Regulations. In speak-

ing of the power transferred to him as Intendant, to grant the Crown lands, he
says, " which power belonged to the civil and military government, after (or

by) the order of 1770." Now O'Reilly's Regulations clothed the Governor
General with this power, and in the Governor General were united the civil

and military government of the province. Lands continued to be granted, af-

ter the date of the order, by the Governor General, in conformity with the

Regulations. The court therefore inferred, that there was nothing in the or-

der that repealed them. Now, what is the position attributed to the court?

That the prior regulations of February, 1770, demonstrate the extent of the un-
known, subsequent order of August, 1770 ; and that the Regulations of a Gov-
ernor General control the construction of a royal order. And as the witness
himself admits, the dates are italicized, that the reader's attention maybe more
certainly attracted to the absurdity. Now, where is it said, or even intimated

in the Opinion, that the extent of the granting power of the Governor General
or sub-delegate under the royal order of 1770, can be considered as demon-
strated by the Regulations? In the first place, not a word is said, in this con-
nexion, of the sub-delegate at all. And the provisions of the order are infer-

red, not attempted to be demonstrated, not by the Regulations alone, but by
the Regulations as connected with the material fact, that subsequent to the or-

der, lands had continued to be granted under them:—which material fact, the

chief support of the inference, the writer takes care to suppress. This infer-

ence, let it be remembered, monstrous as Mr. Lawless would represent it, turn-

ed out to be perfectly correct, by the subsequent production of the order itself.

If then there is here a misrepresentation, and who can doubt it for an instant,

we have the acknowledgment of the witness himself; that the absurdity it im-
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putes to the court, was one to which he was desirous of drawing public atten-

tion. For what purpose? For what other purpose than to excite public con-

tempt?
The Judge is next represented as assuming, "that the royal order of Au-

gust, 1770, (as recited or referred to, in the preamble to the Regulations of

Morales of July, 1799) related exclusively to the Governor General."

I have just spokem of this royal order, and the court have seen that there is

nothing in the Opinion to justify this imputation. The Judge looked to it only

as affording an inference of one fact; he simply regarded it as the testimony of

Morales, that by tire royal order the power to grant lands vested in the Gov-
ernor General as the representative of the civil and military government.
This (and it was a mere paraphrase of the language of Morales,) is all that

the court said. The Judge did not pretend to say, that the order might not

have related to other officers besides the Governor General. But where, it is

again asked, is the materiality of this alleged misrepresentation? It is readily

seen. The unconfirmed claims in Missouri had all originated with the Lieu-
tenant Governor of Upper Louisiana. There was nothing before the court,

which excluded the supposition, that these Lieutenant Governors might have
been expressly authorized to do that which they had been in the practice of

doing, that is to say, to perform the preparatory acts to the application for a

patent. This power of the Lieutenant Governor was perfectly consistent with

the power of the Governor General to grant. But if the royal order related

exclusively to the Governor General, all these preparatory steps,—the memo-
rial, the survey, the order for possession, and so on, were unauthorised. And
thus there was no value whatever in any concession issued by a Lieutenant
Governor. A conclusion, which struck at the root of every unconfirmed claim.

The fifth assumption is in these words: " that the word ' mercedes ' in the'

ordinance of 1754, which in the Spanish language means 'gifts,' can be
narrowed by any thing in that ordinance, or in any other law, to the idea of a
grant to an Indian, or a reward to an informer, and much less to a mere sale

for money." The meaning of this, as it would strike every reader is, that the

Judge, believing that the word mercedes meant gifts only, had by construction

limited it to a grant to an Indian, a reward to an informer, and to a sale for

money. In a word, that that which meant only gifts, meant every thing

else but gifts.

The argument of the Opinion is, that the ordinance of 1754 looked chiefly to

sales, and not to gifts of land : that there was no article in the ordinance,

which contemplated gifts, except the second, authorizing gifts to the inhabitants

of towns for commons and pasturage, and gifts to Indians : that if mercedes

necessarily meant gifts, which the court however by no means thought, effect

is given to it by the gifts just mentioned. It may as well be interpreted, as it

has been by the government translator, to mean grants. But the concession
in question was granted as a reward for public services. And looking to the

ordinance it was found, that the only provision in this respect, was that in the

8th article, which authorized the sub-delegate to reward with a moderate portion

of land, those who might give information of the occupation of lands without

title. The conclusion therefore was, that there was no authority in the ordi-

nance for the concession.

Now, with this plain and conclusive reasoning before his eyes, the leading

counsel in the cause, who must therefore perfectly have understood it, imputes
to the Respondent as Judge, unintentionally as he would now have you believe,

first, that the word mercedes means only gifts; secondly, that gifts means grants;

thirdly, that it means rewards; and lastly, that it means sales for money ;—that
the word, by construction, means every thing but what it truly and literally

means.
But it is said that the assertion, that the word mercedes means only gifts, is

an assertion of the author, and not meant to be ascribed to the Judge. Is it
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not presented to the reader, with the rest, as an " assumption " of the Judge?
Was it not so intended to he understood? Was it not so understood? Shall

a man he allowed to defame in one sense, and defend himself in another? Shall

this witness he permitted, after being convicted of a gross mistatement, thus to

excuse himself? Suppose he had stated truly that the court had interpreted

the word mcrcedes to mean grants, and had applied it to grants to Indians,

grants to informers, and grants on sales for money ; would there have been
any absurdity in this? No. The absurdity consists in ascribing to the court

the other interpretation, which he now says he meant should be understood as

his own. Is not this a palpable evasion?

Again—why, but to increase the imputed absurdity, are the words " grant

to an Indian," substituted for " gifts to Indians," which is the language of the

Opinion? Why is "a reward to an informer," depending on a distinct pro-

vision in the ordinance, put at all in connexion with the word merccdes? Why
are " gifts to inhabitants of towns for commons and pasturage," omitted in the

enumeration? Why is the Judge made to narrow down this word gifts to a

mere sale for money? An absurdity in.terms—too striking to escape the most
careless reader, and for which there is not the slightest foundation in the Opin-
ion. I repeat emphatically the language of the answer, and say that if this

specification stood alone, it would sufficiently show the purpose and intention

of the author.

I pass to the eighth specification which is, " That the limitation to a square

league of grants, to new settlers, in Opelousas, Attakapas, and Natchitoches (in

8th article of O'Reilly's Regulations) prohibits a larger grant in Upper Loui-

siana."

To support the concession to Soulard, his counsel had argued, that the Lieu-

tenant Governor of Upper Louisiana was unrestricted as to the quantity of

land to be granted. The court answered, that this would be manifestly against

the policy of O'Reilly's Regulations, which, looking to the cultivation of the

country, had limited the extent of grants to the means of the applicants. That
this policy applied as well to Upper Louisiana as to any other part of the prov-

ince. And that it was not perceived why grants should be limited with this

view in Natchitoches, Attakapas, and Opelousas, and unlimited in Upper Loui-

siana. This analogical reasoning is converted by the writer into a positive " as-

sumption," that an express limitation in one place is an express limitation in
another: that the mere limitation to a league square in Natchitoches, Attaka-

pas, and Opelousas, did per se prohibit a larger grant in Upper Louisiana;

again presenting to the claimants all the terrors of a prohibition.

Thus conclude the specifications which relate to the ordinance of 1754, and

to the Regulations of O'Reilly. Let me pass to those which are connected

with the other ground on which the counsel urged a confirmation;—I mean the

" uniform practice." The first I shall notice is the fifteenth in the catalogue.
" That the uniform practice of the sub-delegates or Lieutenant Governor of Upper
Louisiana, from the first establishment of that province to the I Oth of March,
1804, is to be disregarded as proof of law, usage or custom therein."

Upon this subject, I beg leave to refer to the remarks of the Respondent,

which the court will find appended to his argument before the House of Repre-

sentatives. " It is to be observed that at the hearing of the case of Soulard, no

law or authority could be referred to, which authorized the Lieutenant Governor

to make concessions; the claim before the court was founded upon a concession

which he had made. To raise a presumption in favour of his authority to make
concessions, proofwas offered that it had been the practice ofthe Lieutenant Gov-

ernors to make them, and that their concessions had been confirmed by their su-

periors. This evidence, it will be seen, was admitted by the court for this

purpose; and the opinion of the court on this point was not controverted, even

by the attorney for the government, who excepted to the Opinion upon the

ground that there existed record evidence of this confirmation, and that such
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confirmation was not therefore the subject of proof by oral evidence. So in
the same bill of exceptions, upon an objection to evidence, the Court decided
that it was not competent for the witnesses to prove matter of law, whether
written or unwritten: the latter, because they did not appear to be learned in
that science. But so far as the depositions went to show the practice in rela-
tion to the manner of making concessions, and the officer by whom made the
court would receive the same, since a presumption of what the law was, in re-
lation to such matters, might arise from such practice. To which decision the
district attorney also excepted.

Such were the sentiments of the court, as contained in the record to which
Mr. Lawless refers for the evidence of the uniform practice of the Lieutenant
Governor, which he says the court disregarded " as proof of law, usage or cus-
tom." Such were its sentiments as expressed on the hearing of the cause, and
well known to Mr. Lawless; for, as he shows in his evidence, he was the lead-
ing counsel, and might be presumed to have argued this question, as in fact
he did, and obtained the decision, and knew that the exception was matter of
record, at the time he wrote his article.

And in accordance with these sentiments, is the doctrine of the Opinion
throughout; it is the basis upon which it rests; for in the absence of the author-
ity under which the officers acted, as well the Governor General as the Lieu-
tenant Governor, the court was driven to the doctrine of presumption, and
thought their acts should be sustained by the presumption which arose in favor
of their legality, so far as such presumption should be unopposed by evidence
of a higher nature.

But the court did not suppose, that a presumption in favour of the legality
of the act of the Lieutenant Governor, in making a concession, was to be con-
clusive, or such as should prevail in derogation of positive written law, or in
opposition to a necessary inference of such law; and considered the Regulations
emanating from the supreme authority of the province, prima facie authorized
and consequently law to the inferior; and that those Regulations, (the several
acts of them collectively) evinced an intention, a policy on the part of the Span-
ish Government, inconsistent with the admission of the legality of the concession
in that case.

But what uniform practice was the evidence offered to establish? What uni-
form practice did it establish ? None, except that the Lieutenant Governor
had been in the uninterrupted practice of making concessions; and the court
decide in the bill of exceptions referred to, that proof of such practice was inad-
missible, since a presumption in favor of the existence of a lav/ authorizing it

might arise from such practice. The authority of the Lieutenant Governor to
issue concessions was not otherwise established than by proof of this practice
and the implied recognition thereof by his superiors, as stated in the bill of ex-
ceptions. Now his authority to make such concessions, is no where contro-
verted in the Opinion." I beg leave to call the attention of one of the honora-
ble managers [Mr. Buchanan] particularly to this passage; for it will be
recollected that on a recent occasion, he asserted it to be the doctrine of the
opinion that the Lieutenant Governor was not authorized to issue concessions.
" The whole argument of the Opinion proceeds upon the admission, tacit if not
expressed, that the Lieutenant Governor had authority to issue concessions
but denies that he had authority to issue them without limitation as to the ex-
tent of the grant, or without reference to the means of the cultivator, or ex-
empt from the condition of cultivation.

There was no evidence, nor does the record show any, that it was the uni-
form practice of a Lieutenant Governor or sub-delegate of Upper Louisiana
from the first establishment of that province to the 10th of March, 1804, to issue
concessions as large as the one in that case, or to issue them exempt from the
condition of cultivation; nay, not only may the negative of the existence of any
such evidence in the record of Soulard's case be truly affirmed, but the
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record of the case of Mackywherry against the United States contains evi-

dence full and satisfactory, that no concession for lands in Upper Louisiana

had ever been issued for a quantity exceeding one league square [7056

arpents] during the first twenty-six or twenty-seven years of the Spanish

Government, and perhaps more; whereas Soulard's grant was for 10,000 ar-

pents." So that of the thirty-six years of the Spanish Government during which

lands are authorized to be granted, the practice of twenty-six or twenty-seven

years does not furnish an instance of a grant so large as Soulard's. A uniform

practice therefore for this period, as well as the spirit and letter of the Regula-
tions, was against the legality of the concession, and the authority to

make it."

The conclusion of this whole matter, Mr. President, then is, that no uniform

practice was, or could be shown to authorize this concession. And that the

only practice which was shown, was received in evidence, and admitted as a

presumption establishing the power of the Lieutenant Governor to originate

titles, by issuing concessions. The charge therefore that even this practice

was disregarded, is utterly unfounded.

The same remark applies to the 10th, 13th and 14th specifications, which re-

late to the complete titles of the Governor General and Intendant, offered as

proof of a recognition of the power of the Lieutenant Governor to issue conces-

sions, not in conformity to the Regulations. The charge is, that these were
not referred to. That charge, however, is completely disproved by the first

^exception, from which it will appear that they were received in evidence against

the objection of the district attorney. But further, the Judge is represented

as deciding, that they afforded no inference, of the construction put upon their

own Regulations, by the Governor and Intendant General:—whereas they were
explicitly regarded as presumptive proof of that for which they were offered;

—

rebutted, it is true, by the other evidence in the cause. And when disposed of,

instead of being referred to a anomalous power, as is charged, were referred to

a dispensing power in the Governor General.

The sixteenth " assumption" ascribed to the Respondent is, " that the histor-

ical fact, that nineteen twentieths of the titles to lands in Upper Louisiana were
not only incomplete, but not conformable to the regulations of O'Reilly, Gay-
oso or Moralez, at the date of the cession to the United States, affords no infer-

ence in favour of the general legality of those titles."

You will recollect, Mr. President, that I requested the witness to direct me
to the proof in Soulard's case, of this " historical fact," and that he contented

himself with referring me to his own printed argument. In that argument I

find that Stoddard's Memoir is referred to, and a passage quoted from it to

show that in the author's opinion, the Regulations of O'Reilly were inapplica-

ble to Upper Louisiana, and were never in force there. This is the only refer-

ence to Stoddard, which in looking over the argument I have been able to meet

with ; and surely it has nothing to do with the " historical fact," that the Judge
is charged with having disregarded. It is a fact, which was not presented to

the court either in this mode, or by any other medium of proof. It is not to be

found in the record, and therefore it cannot, be true that the court disregard-

ed it.

But suppose this book had been produced, could the court have taken judi-

cial cognizance of it? Are books, or chronicles, or " sketches of history "

ever admissible to prove particular facts, or particular customs? Camden's
Britannia, when offered for such a purpose, was rejected in Westminster Hall;

—a book of rather higher authority than these loose notes of Major Stoddard.

If such was the fact, there was a higher source of evidence to which the par-

tv should have resorted. The archives of the country were open to him;

—

there the proof was to be found, if the fact existed. I say, then, that the charge

thus conveyed has not even the shadow of truth ;—the fact was not in evi-
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dence;—the proof alleged to have been offered, was not offered, and if it had
been, the court was bound to reject it.

The last of these " assumptions'* which I shall notice is the 17th, which is

stated in these words; " that the fact, that incomplete concessions, whether float-

ing or located, were, previous to the cession, treated and considered by the-

government and population of Louisiana as property, saleable, transferable, and
the subject of inheritance and distribution, ab intestato., furnishes no inference in

favor of those titles, or to their claim to the protection of the treaty of ces-

sion, or of the law of nations."

Now, where is the proof that this fact was in evidence ? We are again di-

rected to the printed argument which refers to a list of six or seven transfers,

said to have been taken from the clerk's office. But were the records pro-

duced, or any other evidence offered of which the court could take judicial

notice? If there was such evidence, why do we not find it in the record?

If accidentally omitted, which however is not pretended, why is it not found in

some one of the records of the subsequent cases? The conclusion is, that the

fact, if it existed, was not brought judicially before the court, or pressed in ar-

gument as a ground of inference;—the Opinion therefore is silent with respect

to it, whereas the charge would induce the reader to believe, that the evidence
of the fact being before the court, the Judge had expressly decided, "that it

furnished no inference in favor of those incomplete concessions, or to their claim

to the protection of the treaty of cession, or of the law of nations." A grosser

misrepresentation cannot be well imagined.

Having thus, Mr. President, briefly compared some of the principal specifica-

tions with the Opinion, I proceed to say a very {ew words upon the design and
tendency of the whole publication. If its true character be such as I have at-

tempted to show, was not the Respondent justified in believing that the mis-

representations with which it teems were wilful and intentional? If it had been
the production of a private man, unskilled in legal inquiries, with no very inti-

mate knowledge of the case of Soulard, or of the principles that governed it, it

would have been even then strange, that with no other object than truth, such

a man should have so marvellously misconceived the doctrine and conclusions

of the Opinion. But, that a lawyer, who had devoted his time, and the whole
force of his mind to the investigation of the great questions growing out of these

land claims—who had been the leading counsel in the case of Soulard—had
twice elaborately argued it at the bar, and once upon paper;—that such a man,
having the printed Opinion before him, should have thus perverted and distorted

it undesignedly, might well have excited in the mind of the Respondent some-
thing more than doubt. Was the subsequent conduct of Mr. Lawless calculat-

ed to dispel suspicion as to his motives ? He now says, indeed, that he meant
no disrespect to the court, and he did not intentionally misrepresent its Opin-

ion. Be it so. But why did he not so answer when the interrogatory was di-

rectly put to him? He has told you indeed that on the rule granted against

Foreman, he did disclaim all intentional disrespect. When asked, however, if

he did not make this disclaimer as counsel for Foreman only, he answered that

it is true he made it in his character of counsel, but that having unwittingly

discovered himself as the author of the publication, the Judge might and ought

to have inferred that the disclaimer was made for himself. Why did he leave

it to inference? Was it from a feeling of pride? Would not a frank avowal,

an unequivocal disclaimer have been more magnanimous? Is the law to yield

to the pride of any man? He was, he must have been perfectly assured that

a single word would have arrested the proceeding, and yet he refused to give

it utterance. Was this the effect of a sudden excitement? No! Mr. Geyer

has told us, that it was the course which upon grave deliberation Mr. Lawless

had determined to pursue:—that as soon as the rule was granted, he made up

his mind, and so instructed his counsel, that in no event would he offer explana-

tion or apology, and that he would not answer interrogatories. And it is fur-
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ther in proof, that acting on this fixed determination, when one of his counsel

(Mr. Strother) admitted that the Opinion had not been fairly dealt with in the

publication, and was proceeding in a tone somewhat apologetic, he was inter-

rupted by Lawless, and requested to desist from further observations. But
whether his conduct was designed or not, the court was fully justified, by the

circumstances, in believing it to be so. If that belief was erroneous, it was the

perverseness and contumacy of the party that led to the error, and strengthened

it more and more to the final end of the proceeding.

But let us for a moment suppose that there was no intentional misrepresentation,

nav, that there was no misrepresentation at all,—was the acknowledged object

of Mr. Lawless, as the author of the publication, a legal and justifiable object?

What was that object, as he himself avowed it in his memorial ? "To counter-

act the effect of the Opinion in the public mind ;—and this not as it related to

Soulard's case only, but with reference to all the other cases depending upon
the same general principles. How was the effect of the Opinion to be counter-

acted ? Obviously by persuading " those numerous land claimants, by whom he

(Lawless) was employed as counsel," that the Opinion could not be sustained:

—that its errors and absurdities were too glaring, to induce even a doubt with

regard to its fate before the Supreme Court. Thus arraying public opinion

against the. Opinion of the court, not in Soulard's case only, but in all the land

cases which remained to be tried and decided. Was not this, then, a contempt
within the princip of every case that 1 have cited ? Was it not a contempt upon
Lawless' own acknowledgment of his intention? I repeat that it matters not

in this view, whether you do, or do not believe that the publication misrepre-

sented the Opinion. You are to look to the effect which the author himself

confesses that it was designed to produce. His object was " if possible, to

counteract the effect that Judge Peck's Opinion was calculated to produce on
the value of the unconfirmed Spanish and French land titles ;" and this ob-

ject, he adds, " he has, as he believes, to a considerable extent attained." He
might indeed have spoken less modestly of the success of this effort, for it has

been clearly shown, that so entirely did the court lose the confidence of the

claimants, that at one sweep, one hundred and forty-six cases were withdrawn:

—

thus defeating public justice,—defeating the great object of the Act of Congress
which had created the court, the final determination ofthese land claims. Can it

be doubted, that a publication, with such an intention, is a contempt? " Nothing,"
observes Mr. Justice Buller, " can be of greater importance to the welfare of the

public, than to put a stop to the animadversions and censures which are so fre-

quently made upon courts of justice. They can be of no service, and may be

attended with the most mischievous consequences. Cases may happen in

which the judge and jury may be mistaken; when they are, the law has afford-

ed a remedy, and the party injured is entitled to pursue every method which the

law allows, to correct the mistake. But when a person has recourse by writ-

ing, by publications in print, or by any other means, to calumniate the pro-

ceedings of a court of justice, the obvious tendency of it is, to weaken the ad-

ministration ofjustice, and in consequence to sap the very foundation of the

constitution itself." These are sentiments which have been approved by a
long course of decisions, and from which it is impossible for any just and re-

flecting mind to withhold its assent. >

It is vain to sav that Soulard's case was no longer pending; that it had pass-

ed from the jurisdiction of the court, and that the Opinion was therefore fairly

open to discussion. In Darby's case, this plea did not avail him. There the

cause to which the publication related, had in like manner passed away from

the tribunal whose opinion he misrepresented and defamed, and yet he was pun-

ished for the contempt. And so in other cases that have been cited. But the

influence of Lawless' publication on Soulard's case, was not the ground of the

proceeding against him. The court looked to the prejudice that it intended,

and was calculated to produce, in the numerous cases then actually depending.
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As the best proof that such was the view of the court, hear the language of
the rule to show cause. " The court being satisfied upon the oath of Stephen
W. Foreman, made in open court, that Luke E. Lawless, an attorney and coun-
sellor of this court, is the author of a certain publication over the signature of
" A Citizen," &c. it is ordered that the said Luke E. Lawless show cause
forthwith, why an attachment should not be issued against him for the
false and malicious statement, in the said publication contained, in relation to a
judicial decision of this court, in the case of Julia Soulard, widow, James G.
Soulard, &c. children and heirs of Antoine Soulard, deceased, against the United
States, lately pending and determined therein, with intent to impair the public
confidence in the upright intentions of said court, and to bring odium upon the
court, and especially with intent to impress the public mind ami particularly many
litigants in this court, that they are not to expect justice in the causes now pending
therein, and with intentfurther to awaken hostile and angry feelings on the part of
the said litigants against the said court.'''' The views of the court are thus
plainly disclosed, and the ground assumed is incontrovertible by reasoning or
authority. The question always must be whether the publication is calculated
to influence the course of public justice ; and whether this is its effect upon the
case which has given rise to it, or upon other cases pending in the court, is

wholly immaterial. The Opinion, it is true, to which this publication related,
was the opinion pronounced in Soulard's case; but the doctrines it maintained
were general, and applied to the other cases:—this Lawless knew; he aeknowl-
eges that he knew it, and the attempt now made is a palpable evasion,—a mere
after-thought. There must be a pending cause, say the managers, to which
the publication relates, and which is to be affected by it. Be it so. We show
a hundred cases, the decision in every one of which it was the avowed object
of the author of this publicalion to influence.

With regard to the tendency of the publication as to the court itself, which
is another distinct ground of the proceeding as disclosed by the rule to show
cause, it can require no argument to prove that among these land claimants,
forming, according to the evidence, a numerous class of the community, the di-

rect effect must, have been to excite dissatisfaction and distrust. Deeply in-

terested as they were, the article was admirably fitted to make its impression.
It was brief, soon read, and the absurdities it imputed to the court were too
glaringly displayed to escape their notice. It is no answer to say, that the
antidote was to be found in the Opinion. Can it be supposed that men, discon-
tented and disappointed as these claimants must have been, would calmly set

down, and compare the Criticism with the Opinion? Is it not more natural to

suppose, that knowing, or strongly suspecting the authorship of the publication,

they would rely, without such a comparison, upon its truth and accuracy? One
thing however is certain, and is alone sufficient ;—the design of the author
was to impute error and absurdity to the court, and thus to bring it into disre-

pute. This was the manifest intention of the publication on its face:—Mr.
Lawless has not hesitated since to acknowledge it ; and this intention alone

would have justified the interposition of the court.

I come now, Mr. President, to the third inquiry,—Whether, if the publication

in question was a contempt, the court exceeded its authority in the punishment
which it inflicted. That punishment was suspension as an attorney of the

court, and imprisonment. The power of a court to suspend, or strike from its

rolls, in cases of misbehavior, is not to be questioned. It is incidental to all

courts. [Ex parte Burr, 9 Wheat. 530.] And there can be no case in which
it may be more properly exercised, than against an attorney who has delibe-

rately attempted to bring the court of which he is an officer, into contempt.

The honorable managers themselves admit, that for an offence of this kind,

an attorney may be suspended, or struck from the rolls ; and in the cases of

Darby, Tillinghast and Freeman, the power was exercised. But they con-

tend that there is no right to superadd fine or imprisonment. Why ? If the

47
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Act of Congress is to be considered as limiting the punishment, then there is

no power to suspend or strike from the rolls. But the Act looks only to ordi-

nary cases, and not to contempts committed by officers of courts. And thus

it has been seen that in the case before Judge Brackenridge, fine was added
to suspension ; and in Tillinghast's case, the court expressly claim the power
of fining or imprisoning, as well as striking from the rolls, but decline to ex-

ercise it. It is surely unnecessary to press this matter further; and I pass

therefore to the last inquiry with which I purpose to trouble the Court.

If the publication of Lawless did not amount to a contempt, or if in punish-

ing it, the respondent transcended the limits of his power, did he act honestly

though erroneously, or from a malicious intention? This intention is distinct-

ly charged in the article of impeachment, and is essential to constitute guilt.

In every code of morals and of law, the criminal mind must accompany the un-

lawful act. If the act be lawful, all inquiry into the intention is unnecessary
;—if it be unlawful, it then becomes proper to consider with what mind it was

done. There must be a concurrence of act and intention to make the offence.

This is the humane maxim of the law, which must govern this, as it governs all

other cases. Although for judicial acts within the proper sphere of their juris-

diction, the wisdom of the law has exempted judges from all responsibility, civil

or criminal, before the ordinary courts, yet here, in this High Court of Impeach-
ment, the Constitution has made them amenable. Not, however, for error in

judgment—not for unintentional wrong—but for corruption, malice, wilful

wrong,—done under color of law. An impeachment for mere error in judg-

ment, is contrary to all the principles of our judicial institutions, as well as to

the whole spirit of criminal justice. There must be a wilful abuse of authori-

ty ;—plain and clear proof of malice or corruption. Is there such proof in

this case ? Where are we to look for it ? Is it to be made out only by infer-

ence ? Where are the circumstances which justify such an inference?

Has there been so gross and palpable a departure from all precedent, that

no imputable degree of ignorance can account for, and which therefore ought

alone to be attributed to an evil and corrupt mind ? The undisturbed current

of decision,—the accumulated precedents of every age,—the authorities with

which this case has been loaded and oppressed, answer this question :—deci-

sions not of English courts alone, but of our own courts, in every stage of our

political course, under every change of the political Constitutions of the States

of the Union— decisions that have passed through the ordeals of impeach-
ments and conventions, untouched and unaltered.

Can the inference be made out, by any proof in the cause, of personal ill will

on the part of the respondent to Mr. Lawless ? There is no such proof.

Will you look for it in the natural temper and disposition of my client? If in-

deed that temper had been proved to be arbitrary, cruel and vindictive, there

might be some color for such an inference. But how differently has he been
described to you by those who have known him long and intimately ! Sir,

the richest consolation,—that which has borne his spirit up, above the storm
and tempest of this prosecution, is the suffrage of every witness who has been
examined, to a reputation unstained and unblemished—to a disposition full of
gentleness and kindness, which has made him many friends, but never lost him
one—to a judicial career of irreproachable purity and integrity, against which,
until now, complaint has never breathed a whisper.

But it is, I understand, to the particular transaction itself that the honora-
ble managers point for their proof. It is said, for example, that Judge Peck's
language was rude, abusive and contemptuous :—that knowing, as he must,
Mr. Lawless to be the author of the publication, he presumed to speak of it as

a false and scandalous libel. Why, Sir, regarding it as a libel, being about to

punish it as a libel, was it at all remarkable, that he should use the appropri-

ate language of the law in defining a libel? How did Chief Justice McKean
describe the libeller in Oswald's case ? What was the language of the mild
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and courteous Tilghman, in addressing Duane ? Where are the rules for ju-
dicial decorum and politeness ? Is a judge, under peril of impeachment, to
speak by the card, to measure every word he utters, in describing an offence,
lest he may wound the feelings of the offender ?

But again—Lawless was frequently interrupted by the respondent, while
arguing the rule against Foreman. Why, in the first place, Mr. President,
let me appeal to every gentleman accustomed to courts of justice, whether
there is anything more common. How natural was it upon this occasion ?

Mr. Lawless was, it seems, examining the truth and accuracy of the publica-
tion, by comparing it with the Opinion, and the interruptions consisted in the
judge pointing to passages, which he thought necessary should be noticed.

That which serves, however, best to show the character of these interruptions,

is the fact attested by several witnesses, that although Mr. Lawless is very
irritable, easily moved, and most impatient of interruption, either from the
bench or bar, he made, upon this occasion, no such complaint.

We are next referred to the different style of the two rules. The only dif-

ference is, that in one it is termed a false,—in the other a false and malicious
statement;—a very proper distinction, one would think, between the printer and
author of a libel. And with regard to the last rule, it has been seen, that it

does not substantially differ from the precedents, as we find them in many of
the cases cited.

But, Sir, trespasser as I am, I forbear to waste any more time in noticing

objections of this description. These are a sample of the whole ;—and it is

upon trivial incidents like these, that you arc called upon to infer a malicious
intention.

Mr. President, I have now done ;—leaving much, however, unsaid, lest I

quite exhaust the patience on which I have so greatly trespassed. Let me
only remark, in closing, that if the liberties of the people of this country are
concerned in the firm, incorrupt, and enlightened administration of the laws,
it behoves the constitutional guardians of those liberties to protect, with a
watchful care, the independence of the judges. If the judicial power of this

country shall ever become degraded in public opinion,—its firmness and inde-
pendence shaken,—its authority contemned,—the spirit of its ministers broken
down and humbled,—farewell forever to the liberties of the people. Deep as
the respondent's stake is in this cause, it is as nothing to that of his country.

It is not his own peril which oppresses him. If he falls, he falls in the honest
and conscientious discharge of his duty. But if the independence and rightful

authority of the judiciary of the land,—the best guardian of civil liberty,—the

sacred ark of the people's safety, be shaken in his fall, bitter and lasting in-

deed will be his remembrance of this Impeachment.

The Court now adjourned.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Saturday, January 22.'

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel, also attended.

William Wirt, Esq. one of the respondent's counsel, now opened his ad-

dress to the court, in behalfof the respondent.

[In consequence of ill health, and other causes, Mr. Wirt was not able to

furnish the report of his argument, (which occupied three sittings of the court),

in season to be inserted here. It will be found in the Appendix.]
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HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Wednesday, January 26,

The managers, accompanied by the House of Representatives, attended.

James H. Peck, the respondent, and his counsel, also attended.

Mr. Storrs, of New-York, one of the managers on the part of the House
of Representatives, then addressed the Court in support of the impeachment.
We have not been able to furnish more than a general outline of the course of

his argument.
He said that the question on which the impeachment rested, was whether

the Courts of the United States possessed the power of punishing the offence of

a general libel on the court, not relating to any cause or matter pending or in

a course of judicature before them, by the process of attachment and summary
conviction. The case of Soulard had passed into judgment and had gone to

the Supreme Court of the United States on appeal when the publication of

Mr. Lawless was made. The jurisdiction of the respondent in that matter

was ended and the case was no longer pending before the District Court of

Missouri. He said,

That before the statutes of Scandalum Magnatum, this was at common law

the crime of libel, of the nature of Contempt against the King's Government
and Authority :

That the Year Books and judicial records contained no case in which the

courts had taken cognizance of it summarily, as for a contempt ; to the time

of Geo . III. no judicial proceedings could be found, except in the Star Chamber,
which countenanced the inference that the courts possessed such a jurisdiction,

The case of John de Northampton, cited by Lord Coke in 3 Inst. ch. 76.

from 18 Edw. III. was under the head of Libel, and did not sustain the posi-

tion asserted by the Respondent's counsel. The scanty epitome of that case

from the files of the court, as given by Coke, only showed that an attorney

was brought before the Court of K. B. for writing a scandalous letter of the

court and under some process or proceeding net stated, was " committed"
and " afterwards found six sureties (manucaplores) for his good behaviour."

It was highly probable, even from the imperfect abridgment of this case by
Coke, that the matter related to some proceeding before the court. The
offensive letter was written by J. de N. to Ferrers, one of the Kingh counsel,

and the import of the paper was that the judges of the court had too much
independence to be swayed by the royal commands ; sc. " that neither Sir

Wm. Scott, chief justice, nor his fellows the king's justices, nor their clerks,

any great thing would do by the commandment of our lord the King, nor of

Queen Philipe, in that place, more than any other of the realm." The coun-

sel themselves would doubtless admit that this was rather a bad precedent to

show the nature of contempts at this day. It is then said—" praetextu cujus

dominus rex erga curiam et justiciaries suos hie m casu habere posset indigna-

tionem." It was difficult, without access to the files and without a knowledge
of the subject matter of the letter itself and the circumstances in which it had
its origin, to acertain whether it related to any matter before the court or not.

Lord Coke's epitome of it leaves it doubtful, though it was fairly inferrible that

it had some connexion with the business of the court. Further—it is only

said that he was committed and afterwards found sureties for his good behaviour.

All this, and more, might have been then done and may now be done by the

Judges of the King's Bench in the case of any libeller, as general conserva-

tors of the peace by virtue of their commissions. Whether J. de Northamp-
ton was committed in the first instance for want of sureties or for trial, or by
what process, did not appear. But from the circumstance that he afterwards
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found sureties—and of course must have then been enlarged— it was as fair to

infer from the brief note of the case given by Coke, that he was committed in

the first instance for want of sureties, as that the proceeding was by way of con-

viction for a contempt. This chapter of Coke treated of the offence of Libel

only. It contained but two paragraphs. The first paragraph cites the case

of Adam de R. to show that the offence was indictable at common law; and the

other, the case of John de N. that libellers may be bound to their good beha-

viour. If this offence had been punished summarily as a contempt, even during

many of the arbitrary reigns before the erection of the Star Chamber, when
judges were easily found who held high notions of kingly prerogative and their

own dignity, it was remarkable that no better or clearer authority could be

found for the exercise of such a power than the slender inference drawn on the

other side from this brief and imperfect note of J. de Northampton's case in

3£nst.

It was not credible that Sir Edward Coke had ever intended to cite a grave

precedent to show it to be a contempt of court, to say that the judges were too

honest and independent to be influenced by the King in the administration of

justice. His character and the well-known independence which he displayed,

when Chief Justice of the Common Pleas, in his firm and manly resistance to

the interference of James I. in several instances with the discharge of the

duties of the judges, and especially in the case of ccmmendams, would rather

lead to the belief that he had taken this opportunity to notice the case of J. de

Northampton, rather with the view of illustrating the subservience of judges,

in former times, to the interests of the King than as settling any point of law.

He had stated it so obscurely that it could not be said to give his sanction to

any definite position. He had omitted any commentary upon it, merely say-

ing that it was a " notable " precedent ; and had so studiously and formally

extracted from the judgment the remarkable reason given by the court for

whatever may have been done, that if the suggestion was not too irreverent

and too unsuited to the gravity of the Institutes, it might rather be suspected

he had only noticed it with a view to its very obvious bearing on that great

point in his own judicial character and conduct—his inflexible independence

of the King's will—which cost him his office at last. It was too well known
to repeat here, that on the accusations against him, among which was one for

high contempts uttered on the seat of justice, it was one part of the King's

order that he should forbear from riding his summer circuit and that he should

employ the vacation in revising and correcting his reports, in which the King
charged him with declaring for law many dangerous conceits of his own to

the prejudice of his Prerogatives. That great and honest judge, who had so

severely discountenanced all complaisance to the King in the discharge of his

duties—whose favourite maxim was, that he was a judge in court and not in a

chamber—who penned the celebrated letter of the Judges to King James in

the case of the commendams—who, when the Judges asked the King's pardon

on their knees for that letter, boldly entered into a defence of it, and when the

others submissively answered on the insulting interrogatory put to them by the

King's order, that they ought to stay proceedings in all cases which touched

the power or profit of the King until he consulted them—fearlessly answered

that as for himself, " when the case should be, he would do that which should

be fit for a judge to do"—had never inculcated the principle in his Institutes,

that to commend the judges for their want of complaisance to the King's com-

mands was to scandalize the administration ofjustice.

Nor was any precedent on such a point from the time of Edw. III. entitled

to much weight at this day. A late writer had said, in a very interesting

sketch of the life of Coke, speaking of this trait in his judicial character, that

" had he been inclined to search for precedents of corruption among his

predecessors on the bench, by way of authorizing his compliance with the

King's wishes, he would have found many instances well suited to his purposes.
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Indeed, obedie7ice to the will of the Sovereign was considered, in some sort, the

duty of the judges, at a time when they held their offices by no safer tenure
than the meanest servant, of his household."
The origin of the doctrine set up on the part of the Respondent, was to be

found in the statutes of Scandalum Magnatum and the Star Chamber.
The offence was originally Libel, and indictable at common law.

By the St. 2. R. 2. and 12 R. 2. (Scandalum Magnatum) which were said to

have been procured by the Duke of Lancaster to shelter his unpopularity, those-

who counterfeited false news of the "prelates, dukes, earls, barons, and other
nobles and great men of the realm, and also of the chancellor, treasurer, clerk,

ofthe privy seal, steward, &.c. justices of tlie one bench or the other,'''' should be
taken and imprisoned, and if not able to find the author, should be punished "by
the advice ofthe council."

It is said in P>ac. Mr. that no prosecutions were brought on these statutes for

a hundred years ; and it was more than a hundred years from their enactment,
when in the 3 H. 7. the Court of Star Chamber was erected, or rather when its

jurisdiction and the constitution of the court were re-modelled. The trial by
jury was unknown in that court, and the St. 3 II. 7. authorized the great state

officers who were appointed to sit there, to punish offenders " after their demerits,''''

and " in like manner andform, as they should and ought to be punished if they
were thereof convict after the due order of laic."

This court from that time took to itselfa summary jurisdiction in cases ofLibels
and words derogatory ofthe King's Authority and Government as offences at com-
mon law or in the Statute. Until long after its abolition, no case could be found
in which it was asserted by any judge or crown officer, that any other court could
exercise a summary power, as for a contempt, over an offender for a general libel

on the judges or the administration ofthe " King's justice," not relating to any
matter pending or in hearing before the court. The Court of Star Chamber took

upon itselfthe jurisdiction ofsuch cases as libels, under the names of Contempts of

the King's Prerogative, scandalizing the public justice, the King's courts, &c.
There were but kw early records of that court, and those which remained of

its proceedings and practices, after it was re-modelled by H. 7. and H. 8., have
come down to us rather as historical proofs ofthe enormous oppressions which
marked some of the most tyrannical reigns in English history. Before the

time of Eliz. the books furnished a very scanty account of this court. But in

her reign, its jurisdiction in cases of Contempts seems to have been fully es-

tablished.

One of its earliest cases, in State Trials, (Vol. i. p. 1270) was a prosecution

against Sir Richard Knightly for contempt of the Queen's Proclamation. His
offence consisted in encouraging the printing of Puritan books—ofthe Brown-
ists ; and he had put up a press in his house for that purpose. The press was
seized by a warrant from the Earl of Derby ; and Camden says (note, St. Tr.

p. 1271,) that he had " a pretty round fine " laid on him in the Star Chamber.
The cognizance of offences of this character seemed to have been at that

time so rarely meddled with by the ordinary courts by indictment, that when
John Udal, another Puritan, was brought before the court at the Assizes, after

the jury had found him guilty on a prosecution founded on a St. of 23 Eliz.,

and there had evidently been some doubts ofthe propriety of his conviction un-

der that statute for publishing the books complained of, which seemed to be a

libel on the bishops only rather than of Popish tendency, he prayed the court to
" stay the sentence notwithstanding the verdict," for several reasons—and,

"1. It seemeth that my case is not esteemed felony by the judges of the

land, seeing they do usually sit in the High Commission Court, where the

printing and dispersing of the same and such like books are usually inquired

after, as transgressions of another nature." 1 St. Tr. 1298.

So, in 1613 (2 St. Tr. 766) Mr. Whitlock was brought into the Star Cham-
ber, for giving a private verbal opinion, as a barrister at law, against the crown.

This offence was styled a " Contempt ofthe King's Prerogative."
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And in 1615, (2 St. Tr. 1029) Sir John Hollis and others were prosecuted in

the Star Chamber for traducing Public Justice.

In 1618, (ibid 1059) Mr. Wraynham was punished there for slandering

Chancellor Bacon.
Mr. S. read from these cases several passages from the arguments and

speeches of the Judges, to show the ground on which they assumed jurisdiction

in such cases and that it was on the Stat. Scandalum Magnatum, and as for li-

bels and contempts of the King's Government.

Sir E. Coke said, " the statute hath made a sharp law against such as speak
scandalous news of the Chancellor, Justices of the King's Bench, See." This
was said in Mr. Wraynham's case.

In Mr. Hollis's and Mr. Lumsden's case, he said, " the St. of the 1st and
2 R. 2. is, that he that doth raise false news between the king and his nobles
shall be imprisoned for the space of a year. I think fit that Mr. Lumsden's
imprisonment should be for a year, and afterwards, until he produce his author."
So in Wraynham's case, it was clear that Ch. J. Hobart considered the Star

Chamber as taking cognizance of the offence as a common law crime. He
cited several old cases to show it to be so, and particularly Welch's case in 8

Eliz. for saying that Judge Catlyne was an unjust judge ; who, he said, was
" indicted as for an offence at common law;" and he gave the words of the
conclusion of the indictment, as a sort of indication of the nature of the crime, say-
ing that " it was in magnum cotitemptum Dom. Reg. ac curiae sua" &.c. And
Mr. S. said that it was no doubt by this kind of association of words, that the
word contempt had been since attached by some to general libels and scandals
on the judges, after the Star Chamber was abolished. This word had slipt into

so much of the reasoning of the Judges in the Star Chamber, and been so mixed
up with the proceedings for libels and scandals there, that some have since ap-
plied the reasoning of those judges in cases of libel to cases of contempt for

words and general libels on courts in later times.

In the 5 Charles I. this jurisdiction of the Star Chamber was so well estab-

lished that the King was about to proceed in that court against Sir John Elliot,

for saying in the House of Commons that
'

' the Council and Judges had all conspired
to trample under foot the liberties of the subject," and exhibited an information
in that court in 1629 against him and others. This proceeding was prudently
dropped and on an information against them in K. B. it was said by the Court
that for such criminal and contemptuous offence the members of parliament
were punishable out of parliament in the K. B.—so little vestige of liberty

then remained to the People of England. 3. St. Tr. 294.

This engine of oppression continued a little time longer. In the same year,
Walter Long was prosecuted in the Star Chamber for " a great and presump-
tuous Contempt against his Majesty," for serving in parliament, and ihus ab-
senting himself from the county of Wilts, of which he was the sheriff. Mr.
Long was one of the members of parliament who fell under the King's displea-

sure. 3 St. Tr. 234.

So after Mr. Stroud, Mr. Long and others had been committed, all the
judges were assembled and divers questions were put to them by order of the
King, and among others " 4. Whether if one parliament man alone shall re-

solve—or two or three shall covertly conspire to raise false slanders and rumours
against the Lords of the Council and Judges, not with intent to question them in

a legal course or in a parliamentary way, but to blast them, and to bri?ig them to

haired of the people, and the government into contempt, be punishable in the Star
Chamber, after the parliament is ended ?

" The judges resolved that the same is punishable out of parliament," &c. 3.

St. Tr. 238.
Sedition seems not to have been at that time a distinct substcmlive offence, indicta-

ble as such. The King's counsel admitted in the argument on the Habeas
Corpus in Mr. Long's case, that " no indictment was ever seen made " for it

5
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and the assertion of Mr. Long's counsel that " sedition is not any determined
offence within our law," and that there was " no crime in our law called sedi-

tion," went uncontradicted through the argument. The King's counsel said

that sedition was a " special contempt.'''' Sir John Elliot and the rest were ac-

cused of seditious speeches in parliament, and the warrant for the commitment
was for " Notable Contempts." The offence was treated in the Star Chamher as

of the same nature with that of scandalizing the public justice, the King's
Judges, Chancellor, &c. 3 St. Tr. 328, et seq.

So, Richard Chambers was in the same year brought into the Star Chamber
for seditious speeches before the Council Board. The information charged the

offence as a " slander upon (his Majesty's) just Government." He was fined

2000 pounds. 3 St. Tr. 380.

Dr. Leighton's case. 3 St. Tr. 385.
Case of the Earl of Bedford and others, (ibid 390) for " a false, seditious

and pestilent discourse," published by them with intent " to raise false scandals

and seditious rumours " against the King and his Government. Bishop of Lin-
coln's case, (ibid 770) and Dr. Bostwick's case, (ibid 755.)
Mr. Storrs examined these cases at large, and said that it was clear that up to

the time of the abolition of that court, the jurisdiction claimed by the respon-
ent was in England, exclusively a creature of the Star Chamber—the summary
process in such cases was contrived there upon the St. of Scandalurn Magna-
tum or without any law, for the purpose of reaching offenders and depriving
them of trial by jury. The crime, if any thing, was a State Offence.
By these and other usurpations or abuses of its powers, that court finally drew

to itself the exclusive jurisdiction in all cases of libel and established at last an
imprimatur over the press.

If this was not so, it was remarkable that before and during the known exist-

ence and history of that court and until more than a century after its abolition

(for he should insist that John Almon's case was the first which gave any col-

our for supporting the respondent's proceedings) no case could be found in

which any Court ofLaw in England had summarily punished, as for a contempt,
any general libel upon them, not relating to matters pending before them and
actually in the course ofjudicature.

Among the largest class of cases of which the Star Chamber took jurisdic-

tion before its abolition, were those of what was since indictable as sedition,

libel and various other offences classed in the elementary books under the head
of Contempts against the King's Prerogative, his Courts, his Government and
his Title.

Mr. Storrs then read certain parts of the Statute of 16 Ch. I., abolishing that

court, as illustrative of the illegal and unconstitutional practices and usurpa-

tions which that act of parliament was designed to extirpate, and said that all

crimes punishable in the Star Chamber as offences at common law, devolved on
the Court of King's Bench, as the court of general criminal jurisdiction. Blk.

Com. lib. iv. ch. 19 ;—not the forms of the Star Chamber, its secret proceed-
ings, its informations—its punishments of loss of ears and brandings in the face

and the whole train of judicial enormities which had grown up there—but to be

proceeded against according to the course of the common law, by indictment or

information and trial by jury.

A general scandal on the Judges was the offence of Libel, and reverted as such
to the courts of iaw. The Star Chamber itself did not take jurisdiction of it as

a contempt of the judges or the particular court, but as a contempt of the King's

Government, and a State offence. It was not punished as a contempt of the Star

Chamber, but as a general offence against the King. It came back to the courts

as the substantive crime of Libel, and no more. See observations of Lord Cam-
den. 19 St. Tr. 1069.

So the Star Chamber took jurisdiction of abuses by the officers of other courts

in the execution of their offices—cases which Mr. S. admitted were punishable as
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contempts by the courts, by attachment—but on the abolishing of the Star
Chamber, the power to punish these offences also came to the King's Bench,
even when committed against other courts; and Hawkins, who wrote in the time
of Queen Anne, speaking of the abuse of process, says " the court which
awarded it, mav punish such offences in such manner as shall seem proper, by
attachment, &c. as well as the King's Bench, which has a general superintenden-

cy over all crimes whatsoever, (as the Star Chamber had also formerly) but com-
monly leaves offences of this hind in relation to causes in other courts, to be pun-
ished by such courts to which they more immediately belong." H. P. C. lib.

2. ch. 22. sec. 2.

Mr. S. then read from 8 St. Tr. 164 (note) the observations of Roger North,
upon a rule made by the King's Bench against a book reflecting upon the gov-
ernment, in which it seems that the court assumed the imprimatur over the press,

as having devolved on that court by the abolition of the Star Chamber. Roger
North says: " At length the experiment of the rule was made; but, I think, it

went no further, nor was the printer taken up for any contempt of it; but it was
^enough—the rule itself was showed, and, as I said, made a great noise. I do
not remember much agitation about the reason upon which the court of K. B.
took this authority of making a provisional order upon them; but it seems
grounded on that law which takes away the Star Chamber; for it is therein de-
clared, or the judges have resolved, that all jurisdiction which the Star Chamber
might lawfully exercise, rested by law in the court of K. B.; and it is well known
that the S. C. made provisionally orders as well as punitive decrees, to obviate

great offences; and that some, as Hales allows, may be engrafted into the usage
of the common law, &c." North then says, that " without doubt the point was
controvertible; for it might, be said on the other side, true—but then each court

must follow the nature of their proceeding, viz. the King's Bench, by indictment

or information," &c.
It was true that many other offences known in the Star Chamber as well as

libel, had come to the courts of law, or been engrafted upon the general criminal

code and become substantive crimes. Hawkins has classified many of those
which were treated as Contempts in the Star Chamber, under the head of Con-
tempts against the King's Prerogative—Person—-Government—Title—Courts.

H. P. C. Book I. Chapters 2!, 22, 23, 24. He says,
" Other positive misprisions, more immediately against the King, seem

reducible to Contempts against his Palace or Courts of Justice ; against his

Prerogative ; against his Person or Government, and against his Title."

In the 21st ch. he treats of Contempts against the King's Courts. After
speaking of striking in the courts, rescue, and other disturbances, he says;

" Sect. 7. And not only those who are guilty of such actual violence, but
also all those who disturb such Courts by threatening or reproachful words to

any judges sitting in them, are guilty of a high misprision." He then illustrates

this by several cases.
" Sect. 8. Also all who reflect on the justice or honour of those high Courts

seem to be indictable. &c.
" Sect. 1.1. And he who speaks contemptuous and reproachful words to

the judge of such a court in execution of his office, is immediately finable by
such judge, or, as some say, may be indicted," &c.

" Sect. 12. It was formerly holden that a man might be indicted for a
slander of the Justice of the Nation, by reflecting on a sentence given in any
court, ecclesiastical or temporal ; whether directly, as where one said that such
a sentence given by the High Commission Court was against law ; or obliquely,

as where one said that such a sentence was just, but that the testimonies on
which it was founded were false, or the affidavits equivocating."

"But it seems to be the better opinion at this day, (Qu. Anne) that a man
cannot be indicted for any scandalous or contemptuous words spoken ofor to

such officers, not being in the actual execution oftheir offices,''
1

Sic.

48
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"Sect. 14. And not only those who disturb the administration of justice by
direct contempts offered to the King's Courts, but also all such as are guilty of

any injurious treatment of those persons who are under the immediate protection

of those courts, are highly punishable," &c. ;—as parties, jurors, &.c.

" Sect. 15. Also all who endeavour to stifle the truth and prevent the due execu-

tion of justice, are highly punishable," &c;—as, dissuading witnesses from tes-

tifying—advising prisoners to stand mute, kc.

Jn this chapter Hawkins was treating of contempts which are indictable as

contempts of the court, or as of that nature ; though Mr. S. admitted that many
of those enumerated by Hawkins were punishable summarily too—perhaps all

of them. Yet it was remarkable that Hawkins, who was a very accurate law-

yer and whose work is highly distinguished for its method, clearness, accuracy

and precision, and who wrote so soon after the revolution in England, should

not have included in this chapter a general libel on the court as an indictable

Contempt, if it was then supposed by the court to have been so in regard to

matters not pending in the Court. He had scrupulously confined his definitions

of contempt to scandals of or to the judges sitting in the courts or in the execution of

their offices (which includes causes pending) and to that class of contempts

which disturb the courts or their process, parties, jurors &c in the actual ad-

ministration ofjustice.

He had classed the " spreading offalse rumours ," &c. and charging the King
with a" breach of his coronation oath," (on which Mr. Justice Wilmot alter-

wardslaid much stress to support his opinion in Almon's case) in the 23d chapter,

under Contempts against the King's Person and Government.

By the abolition of the Star Chamber and the revolution, the people of Eng-
land were relieved from the tyranny under which they had so long suffered. The
press was set free—the acts of the government were open for free examina-
tion, and even Mr. Hume admits that the People of England acquired from the

time of the Revolution, the full liberty of freely investigating the conduct of all

the public functionaries. We participated in these privileges ourselves.
" More than all," says one of our most eminent statesmen, " the revolution in

England had done good to the general cause of liberty and justice. A blow

had been struck in favour of the rights and liberties, not of England alone, but

of descendants and kinsmen of England all over the world."

Indictments for libels came into common use again immediately after the aboli-

tion of the Star Chamber; and if the judges had thought that they had the power
of exercising summary jurisdiction for libels on themselves in matters which had
passed oid of judicature, the counsel for the Respondent would have been able

to find some case in which such a power had been exercised or claimed. So
far from this, even the " tumultuous Scroggs " dared not to assert it

;
yet no

judge's conduct was ever more freely censured by the press and among all

classes of people, than his. He carried matters too in his court after the Res-
toration, with as high a hand as any judge has done at any period of English
history. In 1679, his " speech " in the K. B. " occasioned by many libellous

pamphlets against Public Justice, " was reported (7 St. Tr. 702). He had
bound over Richard Radley to his good behaviour, (as J. de Northampton had
been in Edw. III.) and to appear in the K. B. for saying of him, to one Raylett,
" If you think to have the money you have overthrown me in, go to Westm.
Hall, to my Lord Scroggs, for he has received money enough of Dr. Wakeman
for his acquittal." After Ch. J. Scroggs had delivered a characteristic tirade

against the " boldness of men's pens and tongues," and the " lies and libels "

on the Judges which abounded, Mr. Justice Jones said that the case before

them was " a matter of scandal against a great judge, the greatest judge in the

kingdom in criminal causes, and it is a great and an high charge upon him. And
certainly there was never any age, I think, more licentious than this in aspers-

ing governors, scattering libels and scandalous speeches against those that are

in authority ; and, without all doubt, it doth become the court to show their zeal

in suppressing it," &c.
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" I am very confident (upon my knowledge of the integrity of my lord and
the rest of my lords the judges that were there, for there were all the chief
judges and almost all my brothers,) that that trial (Dr. Wakeman's) was man-
aged with exact justice and perfect integrity by them ;" and Mr. Justice Dol-
ben said, " I am of that mind, truly; and am very glad we have lit upon one of
the divulgers of these scandals. I was present at that trial, and for my part, I

think the scandal to my Lord Chief Justice was a scandal to us all that were
there."

We should have expected to find that this court at least, had proceeded sum-
marily as for a contempt in a case so clear, if such ajurisdiction had been toler-

ated at that time in a matter not then in judicature. But instead of summary
process, they bound over Radley and he was afterwards convicted at law and
severely fined. Yet Ch. J. Scroggs said, when the court bound him over, that

such libellers should know that " the law wants not power to punish a libellous

and licentious press," nor he " a resolution to execute it;" and he gave with
great force and ability, the best reasons for the execution of the laiv. " If once
causes come to be tried with complacency to popular opinions, and shall be in-

solently censured if they go otherwise, all public causes shall receive their

doom as the multitude happen to be possessed; and at length, every cause shall

become public, if they will but espouse it; at every sessions the judges shall be
arraigned, the jury condemned, and the verdicts overawed, to comply with pop-
ular noise." Mr. S. said that he admitted the full strength of these remarks,
which had been so much better and more eloquently enforced by the Respondent's
counsel in the present case; and if they had been able to produce a case within a
century from the time of the abolition of the Star Chamber, in which any English
Court had applied them to a case of summary conviction for a general libel, it

would have been a great authority in favor of the Respondent. But Almon's
was the first casein which that process had been started, and this reasoning was ap-

plied by Scroggs himself, in Radley's case, to the offence as an indictable crime.

In Sir Francis Burdett's case before the House of Commons in 1810, a com-
mittee had collected every instance from the books, that could be found to give

color to the exercise of such a jurisdiction by the Courts. 8 St. Tr. 49.

They found but five reported cases before 1765.

J. de Northampton's case, 3 Inst.

Jones' case, 1 Strange, 185.

Barber's case, ibid. 444.

Lady Lawley's case, 2 Barnadiston, 43.

The case of the printer of the Evening Post, 2 Atkyns, 469.

They also cited Jones' case from 13 Vesey, 237 (1806) and the case of

Almon from " Wilmot's Opinions," with several others from the files of court.

Jones'' case (1 Strange) was for treating " the process of the court contemp-

tuously; and there were, besides, indications of a rescue. The jurisdiction in

that case was not disputed.

Barber's case is very scantily reported. It seems to have been connected

with or mixed up with some other matter pending before the court. There was
a "prosecutor " in the matter, and an " attorney " who copied the interrogato-

ries, and Strange was of " counsel " in the case. The whole matter reported

was on a point relating to the settlement of interrogatories. The case was noted

by Sir J. Strange only for the purpose of showing that on interrogatories on

attachment, a party shall not be bound to answer what may convict him of another

crime. No more of the facts are given than what related to that point, and

it would be quite unsafe to supply facts from conjecture at this period of time,

to help out deductions from cases stated from the short notes of a lawyer,

many of which are too obscure to be understood at all, and who has informed

us himself that he prepared his notes anew, in consequence of floating

copies that had got abroad, that he might more accurately state the points " ac-

tually adjudged." There was no judgment in Barber's case, and we know no
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more of the facts than what was barely enough to make the point understood

which came up on settling the interrogatories.

Lady Lawley's case was for publishing a paper " reflecting upon the proceed-

ings of the Court," but whether relating to any matter pending or not, does

not appear.

Every case produced by the Committee from the files of the court before

1765, appeared to have related to proceedings pending in court or its process.

Lawson's case; 11 Anne, for speaking " disrespectful words of the Court of

Queen's Bench upon his being served with a rule of that court."

Hendale's case; ]2 Anne, " for speaking disrespectful words of the Ld. Ch.

Justice of the Court and his warrant.''''

Lamb's case; 6 Geo. I. for " contemptuous words concerning a toarrant

from a judge of K. B."
Bolton's case; 9 Geo. I. was of the same character.

Wilkins in 6 Geo. I. and Dr. Colebatrh, in 9 Geo. I. were punished on at-

tachment for libels in K. B., but whether in relation to matters pending is not

stated; nor does it appear from the Committee's report whether Wyatt also,

who published Dr. Middleton's pamphlet, and Dr. Middleton (9 Geo. 1.) were
attached for libels on the Court, or what the libels were. But the case of

Dr. Middleton is clearly the same with that of the King against Wyatt, reported

in 8 Modern R. 123, which the Committee have not noticed. Their report

states only that it was for " passages reflecting upon a proceeding " of the

Court. But in Modern, it is stated to have been a libel on a Doctor of Divin-

ity. It would not be gravely contended on the other side that the K. B. ever
claimed to exercise summary jurisdiction by attachment for libelling the learned

Doctors of the Universities; and the cases of Wyatt and Dr. Middleton were,
doubtless, a libel on one of the parties in the Court of K. B. and not on the

court itself. It appears too, from the report in 3Iodern, that the case against

Dr. Colebatch, in 9 Geo. I. related to the same matter. The same case is par-

tially reported in Forte.scue, 210.

Mr. S. said that it was clear on the face of the report that most of these
cases collected by the committee from the files, related to matters sub judice or the
process; and he had no doubt that if the facts could be accurately ascertained,

all of them would be found to be of that class of contempts. And the principle

on which the jurisdiction rested in cases of process fully showed the limit of
the power. It was confined to cases of actual obstruction of the process, which
prevented its service or to contemptuous and insulting language before the
function of the officer or the writ was completed. Therefore in 1 Brod. and
Bing. 24, (Adams vs. Hughes et al.) where one having been showed the writ,

and served with a copy of it, collared and shook the Sheriff, Vaughan moved
for an attachment for a " contempt of the process of the court." The court de-
sired a further affidavit, to show more fully " in what respect or degree the acts
of violence complained of obstructed the due execution of the process." No fur-

ther affidavit being produced, the court said that " no case was (there) shown
to the court which disclosed any such obstruction of their process as to call for

that summary mode of punishment." So, in 4 Moore, 147, Myers vs. Wills
(1820) the defendant tore the copy of the capias in pieces, and threw it at the
officer

;
yet it was held " not to amount to a contempt of court, for which an

attachment might be granted." See marginal note.

In the case from P. Wms. 676, Pool vs. Sacheverel (1720) the cause was still

pending in the Court of Chancery, when the offensive publication was made.
Vet even in that case, the Master of the Rolls considered it a "matter of great
moment, concerning, on the one side, the liberty of the subject," and ordered it

to be moved before the Lord Chancellor. (Ld. Ch. Parker, to whom, when
Ch. J. of K. B., Hawkins had dedicated his work.)

A bill had been filed on behalf of the plaintiff, in which one of the questions
was on the marriage of W. Sacheverel (deceased) to Ann Howe. The mar-
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riage had been found on a trial at bar in C. B. on an issue directed from the
Court of Chancery. The plaintiff being dissatisfied, published an article of a
character which might tend to the subornation of witnesses, and it was moved
that he should be committed. The Lord Chancellor said,

" This tends to the suborning of witnesses,—is very dangerous and not only
greatly criminal, but is a contempt of the court, being ameans of preventing jus-

tice in a cause noiu depending" &c.
" Object. This matter is now over, (viz.) the sentence in the spiritual court

and the trial."

" Resp. It is not over; for suppose, on the reward offered by this advertise-
ment, a dozen affidavits should come in, proving what is desired may be proved;
this would probably induce the court to grant a new trial, and might overturn
all the proceedings which have hitherto passed; " and the Lord Chancellor said
further, that though he had a favourable opinion of the intention of the plaintiff,

whom he knew, yet the " justice of the court, nay, the justice of the nation" was
concerned in so public a case, and he was committed. Mr. S. said that the
verdict on the feigned issue was not necessarily the end of the cause, and it

was clear from the Lord Chancellor's express declaration, that the case was
still going on in court. He admitted that this case, thus rightly understood
and treated, laid down the rule accurately, and it showed also in what sense li-

bels on the proceedings of the courts were said to be scandals of the justice of
the nation, i. e. the administration ofjustice.

Mr. Storrs said that he could not better state the case before Lord Hardwiche,
in 2d Atkyns, Rep. 469, (1742) than by reading from the abstract of it given
by the Committee of the House of Commons.

" A motion against the printer of the Champion and the printer of the St.

James' Evening Post ; that the former, who is already in the Fleet, may be
committed close prisoner; and that the other, who is at large, may be commit-
ted," &c. " for publishing a libel against Mr. Hall," &,c. and others " taxing
them with turning affidavit-men, &c. in the cause, now depending in this court, and
insisting that the publishing such a paper is a high contempt of this court."

" Lord Hardwiche. Nothing is more incumbent upon courts of justice than to

preserve their proceedings from being misrepresented, nor is there any thing of
more pernicious consequence than to prejudice the minds of the public against
persons concerned as parties in causes before the cause is finally heard" &c.

Lord H. then goes on to show that the paper was libellous, and referred to

the parties who complained. He then stated in general terms the generic char-
acter of contempts.

" There are three different sorts of contempt: One hind of contempt is, scan-
dalizing the Court. There may be likewise a contempt of this court in abusing
parties who are concerned in causes here. There may also be a contempt of

this court, in prejudicing mankind against persons before the cause is heard."
" There cannot be any thing of greater consequence than to keep the streams

ofjustice clear and pure, that parties may proceed with safety both to themselves
and their characters."

He then puts, in a single sentence, the case of Raihes, which he says was of
the same kind as that then before the court ; and in the next paragraph, the
case of Perry, for printing his brief before the cause came on, and " prejudicing
the world" on the merits of the cause, "before it was heard." He then
adds,

" Upon the whole, there is no doubt but this (the case in hand) is a con-
tempt of the court."

Mr. S. said that he fully agreed to all this. But it was too obvious to enter
upon any argument to show, that in this general classification of contempts by
Lord Hardwicke, he was merely speaking of them in general words. He was
not defining any other case which fell within them, except the case then before
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him. He had truly said that the scandals which were punishable as contempts,
related to,

The Court

—

The Parties—or,

Jfio Cause.
go far as the case in hand called for illustration, he gave it by two instances.

The question of libel on the Court, was not before him, and therefore he merely
noticed that class of contempts in general terms. We do not deny here, that

one class of contempts is scandalizing the Court. But we say that these scan-
dals must relate to matters pending in judicature before the judges. There is

nothing in this generic classification of the various sorts of contempts by Lord
Hardwicke, which is inconsistent with this. If the occasion had called for an
exposition of the sort of scandals on the court, which constituted that class of
contempts, and he had then gone beyond the limit.which we say fixes the ex-

tent of that power, his name would have carried great weight against this Im-
peachment. But so far from this, his whole reasoning confines the rule to the

limit which we
;
say controls it.

Nor did Lord Erskine extend the principle at all beyond that case, in the case

of Junes (13 Vesey 237,) and in that case, he also gave the true ground of the

case in 2 Atkyns, 469.

The committee of a lunatic, appointed by the court were, in the management
of his affairs, under the superintendence of the court. The committee are as

much, in such a matter, of the actual suite of the court, as any of its officers in

the execution of their duties. Their functions are a branch of the current ad-

ministration of the powers of the court—as much so as if the party had been an
infant ward of chancery. The whole case went on that ground. The adminis-

tration of the affairs of lunatics through committees is a part of the ordinary

course of justice there, and the business of the committee is a part of the busi-

ness of the court itself. But in this case proceedings in that matter were actual-

ly pending in the court at the time.

Mr. S. read the abstract of the case from the report of the Committee of the

Commons (8 St. Tr. 53).
" The object of this petition was to remove the committee of a lunatic, and

to bring before the Lord Chancellor an alleged contempt, by tli£ committee and his

wife and other persons, as the authors, printers and publishers of a pamphlet,

with an address to the Lord Chancellor by way of dedication, reflecting upon the

conduct of the petitioner and others acting in the management of the affairs of the

lunatic, under orders made in pursuance of the trusts of a will ; the affidavit

representing the conduct of the committee and his wife intruding into the master's

office and interrupting him, not only in the business of this jiarlicular lunacy, but

all other business."
" Lord Erskine. As to remedy at law, the subject of this application is not

the libel on the petitioner."
" The case of Roach vs. Garvan (2 Atk. 469) and another there mentioned,

were cases of constructive contempt, depending upon the inference of an inten-

tion to obstruct the course ofjustice. In this instance that is not left to conjec-

ture ; and whatever may be said as to a constructive contempt, through the

medium of a libel against persons engaged in controversy in the court, it never

has been nor can be denied that a publication, not only with an obvious tenden-

cy, but with the design to obstruct the ordinary course of justice, is a very high

contempt. Lord Hardwicke considered persons concerned in the business of the

court, as being under the protection of the court, and not to be driven to other

remedies against libels upon them in that respect.^

Thus far Lord Erskine had been answering the objection that the only rem-

edy in such cases was by action or indictment.
" It might be sufficient to say of the book itself, stripped of the dedication,

that it could be published with no other intention than to obstruct the duties
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cast upon the petitioner, and to bring into contempt the rules and orders that

had been made. But upon the dedication, this is not a constructive contempt.

It is not left to inference. In this dedication the object is avowed, by defaming
the proceedings of the court standing upon its rules and orders, and interesting

the public, prejudiced in favor of the author by her own partial representation,

to procure a different species ofjudgment from that which would be administered

in the ordinary course—and by flattering the judge, to taint the source of jus-

tice."

Mr. Storrs said that he believed he had now examined every reported case
from the English books, (except Almon's) on which the counsel had relied for

the vindication of the jurisdiction assumed by the Respondent, and he confident-

ly submitted to the Court, that before and since the case of Almon, no case or

opinion of any judo;e, fairly and accurately understood, maintained or asserted

such a power in the Courts in the case of a general libel not touching any mat-
ter in judicature.

He should not take up the time of the court in examining the manuscript or

newspaper reports of cases which had been produced from Florida or Missouri.

He should neither take the opinion of Mr. Justice Can*, nor the practice of any
of the territorial judges for an authority here on a great constitutional point

involving the civil liberties of the country. If it were true that the subordinate

courts of the Union in the distant territories, had been lately wielding this

high power against the constitutional securities of the People, it rather showed
that it was to be feared that the attention of the House of Representatives had
been too much drawn away by the party conflicts of the last few years, from

the vigilant and faithful discharge of its public duties. From the history of

Rome to the present day, it had been in the remoter provinces and colonies of

every country, that delegated power had been most frequently and the most
grossly abused with impunity.
He then proceeded to the case of John Almon. He said that these proceed-

ings belonged rather to the political history of the early part of the reign of

Geo. III. than to the records of the law. That case had never found its way
into any book of Reports, and was only to be collected from the publications of
the day. lie thought that on a fair examination of those proceedings in con-
nexion with the political history of the time, it would be found that Almon's
case rather weakened than strengthened the jurisdiction asserted by the Res-
pondent. It was so mixed up with the party history of the day, that

in estimating the deference or weight to which it was entitled, it was
necessary to look to the political history in which its origin was to be found.

The political opinions of George III. on his accession to the throne, were too

well known to be repeated. He had been educated to high and unbending
opinions of government and regal authority, and was not of a temper to relax

the reins of prerogative or yield to men or measures which were out of favor

with the crown. Mr. S. said that next to the Revolution of 1688, he thought

that the People of England might consider the defeat of the ministry in the at-

tempt to revive general warrants and stifle the press from 1763 to 1765, as one
of the most memorable eras in the history of their liberties. The Earl of Bute
—the favorite of the King and of congenial political principles, came to the

Treasury in May 17G3. On the same day, the Briton (edited by Smollett)

appeared—a paper established under the patronage of the Ministry, to write

their administration up and write the former ministry down. This was fol-

lowed by the North Briton by Wilkes. The Earl of Bute resigned a few days
(April 8) after the 44th number of the N. Briton appeared (Apr. c

2) and the

North and Grenville ministry succeeded. The 45th No. of the North Briton

was published on the 23d of April, Sir Charles Yorke being then Attorney

General, and Sir Fletcher Norton, Solicitor General. Under a ministry of the

political principles which then prevailed in the cabinet, it is not very remarka-

ble that we should find them attempting to sustain their power by a revival of
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the old practices of general warrants and prosecutions for contempts of Gov-
ernment, under any forms of proceeding which should promise them the most
effectual success. The press had been under no imprimatur for a century, and
the measures of Government were freely examined and perhaps rudelv and
unjustly assailed. At any rate, the ministry found that without some more
vigorous and prompt counteraction to the power of the press than the ordinary
course of the law afforded them as it had flown for a century, there was dan-
ger that they must be finally compelled to submit to public opinion and yield

up their places. There were precedents tot general warrants for a period long
alter the Earl of Derby had seized the press of Sir Richard Knightly for print-

ing Puritan books. There was one by Scroggs in 1680, and bv Jefferies in

1684. These were, however, issued at least by Judges. But after that time,

the Secretaries of State had chiefly taken that jurisdiction on themselves. Of
summary process for Contempts of Government and scandals of Public Justice,

the Star Chamber records were full. Accordingly, Lord Halifax issued his

general warrant on the 26th of April, 1763, for seizing the authors and printers

of the North Briton Xo. 45, and Wilkes was arrested on the 30th. About fif-

ty persons were taken under this warrant. After some fruitless attempts and
disreputable shuffling on their own part to avoid a habeas corpus, which came
very close to a contempt of the writ. Wilkes was discharged on the 6th of May
by the C. B. and the civil prosecutions of the E. of Halifax and the King's
messengers followed. The press was opened on the ministry in its full strength.

During these proceedings and before the rule against Almon. the doctrines of

Lord Mansfield from the bench were severely arraigned and freely censured.

Almon had published a Letter on Warrants and general libels, which was con-

sidered bv the Crown officers to be defamatorv of his Lordship. This pam-
phlet is said, however, to have been written by Mr. Graves, a solicitor, and to

have been approved by Lord Camden.
In Hilary term 1765, January 25, the rule was made in the K. B. against

Almon to show cause against an attachment. It went off to the next term
[Easter.) The case of Leach against the King's messengers had been tried a

few days before, in December ; and in Easter term (1765), at the same term
in which Almon was to show cause, Ld. Ch. J. Pratt came into the K. B. to

confess his seal to the Bill of Exceptions in Leach's case.

At that term, the case of Almon on the rule to show cause, Mas argued.

Tn the same term, the assignment of errors in Leach's case was had ; so that

the cases of the general warrants and the rule against Almon were going on
simultaneously. After the argument on the rule and in Trinity term, the Court

seem to have discovered a flaw in the title of the affidavits and asked Almon's
counsel if they would consent to an amendment. In such a case they did not

feel warranted in assenting to any thing to help out the Crown officers. The
proceeding was therefore dropped at that time, and on the next day, Mr. Wal-
lace, Solicitor for the Treasury, laid a quantity of fresh matter against Almon
before the court, and obtained a new rule, which went off to Michaelmas term at

the request of Almon's counsel. In the mean time, the case of Leach against

Money had been argued in K. B. (June) and stood over forfurther argument.

This case involved the legality of the general warrants.

But when the case ofLeach vs. Money came on again, (Xov. 8) the Crown
officers evaded judgment on the principal point and slipt off on another question.

"Mr. Yorke, Attorney General, was now to hare argued on behalf of the

plaintiffs in error; and begun to enter into his argument; but when he came to men-
tion the two cases cited by Mr. Dunning, both of which were determined before

Ld. Mansfield, Sec. he seemed to intimate that this objection (that the officer

had not pursued the irarrant,) was too great a difficulty for him to encounter,

and therefore rested the matter where it was, without proceeding any further in

his argument." Lord Mansfield then said he remembered the cases, and that

he continued of the same opinion; and, after a few further remarks, said, " This
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makes an end of the case, for this is a previous question and the foundation
of the defence fails," and judgment was affirmed. The counsel for the de-
fendants in error appear to have sat bv silently. This occurrence was very
much like another which happened on the new trial which was ordered in

Wood fall's case, a few years afterwards. The case was no doubt very gravely
called on and the jury solemniv sworn, when the tv Attorney General observed
to the Chief Justice (Lord Mansfield) that he had not the original newspaper
bv which he could prove the publication. His Lordship hu onitaUi/ replied,
' That 's not my fault, Mr. Attorney,' and in this manner the trial ended."
20 St. Tr. 89?.'

After the case of Leach vs. Money had thus gone off in the K. B. in Nov.
1765, the second rule against Almon was never heard of again. The ministrv

went out and the Rockingham administration came in. In C. B. however,
the case of the general warrants went on in the case of Entick vs. Carrington
and their illegality was established. So no judgment was ever given in

Almon's case. The first rule went off on the flaw in the papers, though
Almon's counsel seem not to have started that objection. It is said in the

Annual Register that u about the middle of June (T. term} the judges culled

for the chfendanCs counsel, and, in the course of much altercation, repeatedly

desired their consent to an amendment in the rule; where instead of the King
against Jilmon, it was put the King against IVilks. But to this the defendant's

counsel very firmly refused to consent." This would have been a convenient

way to have got rid of that proceeding too, but the Crown officers refused to

yield and took a new rule upon the old charge, which they reinforced with ''fresh

matters of accusation." This rule died away with their political power and
sleeps upon the files of the court to this dav.

Mr. S. said that he considered that the result of these measures of the

Ministry carried great weight against the argument of the Respondent's coun-

sel. It was a decisive triumph over the Crown officers in both proceedings;

and so far as any inference at all could be drawn, it was decidedly against the

Respondent's case. The case of general warrants also showed how little

respect was due to the vicious precedents which may be found in many parts

of English historv in support of arbitrary and unconstitutional assumptions of

power. These warrants were well sustained by an almost uninterrupted

practice, from the time of the Star Chamber down to the publication of the

offensive number of the North Briton; and that circumstance was very properly

stated bv the Judge at the trial, as a ground for mitigating the damages. But

the proceeding against Almon had no precedents later than the Star Chamber
itself. The Crown officers had none to cite.

Mr. S. then said that in looking carefully to the facts and dates in Almon's

case, it might be well doubted, after all, whether it would have supported the

power claimed by the Respondent, even if Almon had been attached at last

and punished bv summary conviction. The charge against him was of a libel

on Lord Mansfield in reference to an amendment at his chambers in the Infor-

mations against Wilkes. The informations against Wilkes were filed in

Michaelmas Term 1764, and Wilkes appeared and pleaded not guilty. Lord

Mansfield made the orders for the amendments on the 20th of February, and

the causes were tried on the 21st day of February 1764, and the verdicts

taken before him at ni i ]>r us. Writs of capias were issued (Mr. Wilkes

being in France) as in ordinary cases of convictions and the proceedings

went on to outlawry before the sheriff and coroners. At what time the out-

lawry was declared on the processes, does not appear from any report ot the

case; but the second demand on the exigent was as late as the 9th of August

and there must have been five in all. At all events, no sentence was given on

Mr. Wilkes until June 1768, and the case was finally undisposed of till that

time. At what particular period in all these proceedings, Almon made the

ofensivc publication, does not appear. If it was done before the return of the

49
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verdict into the K. B. or judgment upon it, the case was then pending before

the Court for all purposes; and it may be truly considered to have been so without

question, up to the time of the outlawry at least; for the process of the Court

was continuing on the conviction. Almon's publication was made before

Hilary Term 1765, when the rule to show cause was made; and it was not im-

probable that the publication may have been made even before the outlawry.

The question discussed seems to have been rather whether an attachment

would lie for a libel on one of the Judges in reference to an act done at his cham-

bers ; and if the case was pending at this time, it may account for the confine-

ment of the argument to that point. But on whatever point the case may be

considered as turning, as the proceeding was dropped, it furnished no prece-

dent. The counsel for Almon, however, cited precedents to show that Lord
Coke refused to adopt that process in his court in a case of libel, when he was
Chief Justice.

The counsel for Almon (Dunning and Glynn) met the proceeding with firm-

ness and boldly treated it as an enormous stretch of jurisdiction—totally unwar-
ranted by the law—an infringement of the constitutional securities of the Peo-
ple of England—subversive of the trial by jury, and the most interesting to the

liberty of the subject of any that had ever been brought before that court.

They said that if the attachment went, the court exercised the distinct and pecu-

liar provinces of party, judge, witness and jury. Yet the courf of K. 15. listened

with attention and respect to these arguments. They had very different views of

the rights and duties of counsel from the Respondent in his court. They took

no offence at the vindication at their bar of the constitutional rights of the Peo-
ple of England. It never entered into their minds that the Court was in danger

of violence from the surrounding audience. They heard the counsel patiently,

attentively, and with great, deference and respect ; and Ch. J. WMmot, who
sat in place of Ld. Mansfield, said, at the close of the argument, that the coun-
sel on both sides had " learnedly and laudably discussed the question, and that as

the cause was of great importance, his brethren and himself would take time to

deliberate.
7 '' And even when the second rule was granted, Mr. Dunning desir-

* ed further time, as the case was "so interesting to public liberty," and the re-

quest was " readily granted." Mr. Storrs said that he had been surprised to

find that the Respondent had taken offence at the offering of the same argu-

ments by the counsel of Mr. Lawless ;—that he should have felt on that occa-

sion such a carping jealousy, as to have imagined that gentlemen of the high

and honorable character of Mr. Geyer and Mr. Maginnis, had intended them as

personalities, for the purpose of provoking violence from his fellow-citizens on
the spot. He could not account for this temperament of the Respondent, but by

believing that he must have been conscious that the whole proceeding truly de-

served the reprobation of every man who witnessed it. The whole testimony

had unitedly proved that no indecorum of the slightest kind nor the least ten-

dency to any disrespect of the authority of the court, had occurred throughout all

the proceedings. Yet the Respondent had examined minutely, at a former pe-

riod of this impeachment, as to the nature of the offensive topics thus urged by

Mr. Lawless' counsel, and had even inquired whether they had not been ad-

dressed to the surrounding crowd!—a point which was flatly negatived. Mr.

S. said he was almost ashamed of the cause of free government, to find that the

time had come so soon, when an American Judge could not sit quietly upon the

bench and hear the liberties and privileges of his fellow countrymen vindicated;

and he regretted that the Respondent could have held the American bar in such

low estimation, as not to have known that when these liberties and privileges

are at stake, they would neither quail beneath the frowns of any Court, or palter

with their duties to appease the sensibilities of any Judge.

What judgment the court would have given in Almon's case, is left to con-
jecture only. But since the death of Ch. J. Wilmot, a sketch of an opinion

partially prepared by him, has appeared among some of his posthumous papers,
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which have found their way into the press. We do not know that even this

was ever sanctioned by the court.

He stated the objection of Mr. Dunning and Mr. Glynn with great fairness,

viz.—that " papers reflecting merely on the qualities of the judges themselves,

are not the proper objects of attachment."

After showing, what Mr S. said he did not deny, that the proceeding by attach-

ment in cases of contempt, was well warranted by the usages of the law of Eng-
land—that it was coeval with the courts and a part of the " lex terrae," (all

which was fully admitted by Almon's counsel) he came to the point in hand.
" But it is said that the course of justice in those cases is obstructed, and the

obstruction must be instantly removed ; that there is no such necessity in the

cases of libels upon courts or judges, which may wait for the ordinary method
of prosecution without any inconvenience whatever. But when the nature of

the offence of libelling judges for what they do in their judicial capacities, either

in court or out of court, comes to be considered, it does, in my opinion, become
more proper for an attachment than any other case whatsoever. 1 ''

" By our constitution, the King is the fountain ofjustice, which is administer-

ed in this kingdom, 12 Co. 25. The King is de jure to distribute justice to all

his subjects; and because he cannot do it himself, he delegates his power to his

judges, who have the custody and guard of the King's oath, and sit in the seat of

the Ifcing concerning his justice.
"

" The arraignment of the justice of the judges, is arraigning the King's justice.

It is an impeachment of his wisdom and goodness in the choice of his judges, and
excites in the minds of the people a general dissatisfaction with all judicial de-

terminations, and indisposes their minds to obey them; and whenever men's al-

legiance to the laws is so fundamentally shaken, it is the most fatal and the most
dangerous obstruction of justice; and, in my opinion, calls for a more rapid and
immediate redress than any other obstruction whatever; not for the sake of the

judges as private individuals, but because they are the channels by which the

King's justice is conveyed to the people. To be impartial and to be universally

thought to be so, are both absolutely necessary for the giving justice that free,

open and uninterrupted current, which it has, for many ages, found all over

this kingdom, and which so eminently distinguishes and exalts it above all na-

tions upon the earth."
" In the moral estimation of the offence and in every public consequence arising

from it, what an infinite disproportion is there between speaking contumelious

words of the rules of the court, for which attachments are granted constantly,

and coolly and deliberately printing the most virulent and malignant scandal

which fancy could suggest, upon the judges themselves. It seems to be materi-

al to fix the ideas of the words ' authority ' and ' contempt of court,' to speak

with precision on the question."

Mr. S. said that he fully agreed here that the whole question turned on the

proper legal signification of the word " authority." The merely comparative

moral estimation of an offence with other contempts, could not sustain the juris-

diction, if the law itself had not conferred this power on the court. Ch. J. Wil-

mot may have, perhaps very justly, expressed his opinion that it became " more

proper" to punish a general libel by attachment than even actual violence to

the court. But it is certainly no branch of the authority of the judges to make
the law themselves for that end. He knew of no principles of the English

constitution which inculcated that a man might be deprived of his liberty—not

because any such jurisdiction had ever been actually conferred on the courts

—

but because some judge thought that it was highly proper that they should have

it. Nor did the argument of the Chief Justice acquire any strength by putting

so conspicuously into the foreground the comparative immorality of the ex-

treme case of the most cool, deliberate, most virulent and malignant scandal.

The epithets may be strong, but, like most epithets, they really made the

argument no stronger. He came to the true and only question at last, when he
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said, that the material point was to fix the legal sense of the word " authori-

ty.'''' Mr. S. said that he considered that the Ch. J. had virtually given up the

question when he found himself compelled to show that the offence of a gene-

ral libel was an obstruction to justice;—for it was clearly that proposition that

he considered his argument as finally establishing, and he rested the soundness

of his conclusions on that principle only. It was a direct admission that the

power of attachment for contempt was confined to cases of interruptions of the

course ofjustice. So that the whole matter turned on the question whether an

arraignment of the qualities of a judge was an obstruction to the legal authority

of the court. Mr. S. said that he thought that the argument of the Ch. J. rest-

ed upon a subtle and false sense of some of the words which he had used.

Thus, he had said that to be universally thought to be impartial was necessary

to giving justice that "free, open, and uninterrupted current " which it had found

for ages. Now, said Mr. S., we do not understand by the course ofjustice, the

abstract or speculative estimation of the qualities of the judges in the minds of

men. By the course of justice we mean the actual administration of the law

through the process, forms, proceedings and judgments of the courts and the offi-

cers of the lau). To obstruct these proceedings, is to obstruct the legal course

of justice, and an interference with the authority of the courts. The legal

authority of the judges consists in their power and the uninterrupted exercise of

their judicialfunctions. To doubt or deny their infallibility—to question their

accomplishments—their legal acquirements—their impartiality or their moral

qualities, is an obstruction only of the good opinion of men as to their fitness

for their places. But it is hardly good English to say that this is a denial of

their judicial authority, in the legal sense of that word. Ifthis be not so, then

it is an obstruction of the course of justice to say, e. g. that the opinion of such

a judge is no authority—and the argument of the Ch. J. would well sustain that

as a contempt—" not for the sake of the judges," but as a contempt of all law, and

a fundamental shaking of the allegiance of the people of England to the King,
by reason of such a constructive impeachment of the King's wisdom and good-
ness in having issued a patent to such a judge for that office. Mr. S. said that

the argument was very far fetched at best; and he considered that its fallacy

throughout was to be found in the subtle perversion of the legal sense and
meaning of one or two words. So far from proving that such an offence is a

contempt of the Court, Ch. J. Wilmot had rather shown, by this course of rea-

soning, that the offence was of a totally different character—that it belonged to

another class denominated by Blackslone (Vol. 4. Ch. 9. II. sec. 3,) Contempts

against the King's Person and Government, which he defines to be " speaking
or writing against them, cursing or wishing him ill, giving out scandalous sto-

ries concerning him, or doing any thing that may tend to lessen him in the esteem

of his subjects, may weaken his government or may raise jealousies between him
and his people." And this is the offence of sedition or seditious libel, which has
come back to the courts, from the Star Chamber—treated there, originally, as

a contempt of the King and his Government, as a common law offence. We
have seen that it was so treated in Wraynham's case in the St. Chamber for

slandering Chancellor Bacon; and Ch. J. Wilmot has mixed up the reasoning
in the Star Chamber to prove it to be a common law crime against the King,
with his own, in order to show it to be a contempt of Court. So, he says—the

King is the fountain of justice—the judges have the custody and guard of his

oath, and sit in the seat of the King—to arraign their justice is to arraign the

King's justhe—to impeach his wisdom and goodness in the choice of them—thus
to excite general dissatisfaction, indispose men's minds to obedience, and shake
their allegiance to the faivs. This was precisely the argument of the attorney
general, in Mr. Hollis's case. (2 St. Tr. 1 022. ^ " The offence wherewith
I shall charge the three offenders at the bar is a misdemeanor of a high nature,
tending to the defaming and scandal ofjustice," &c.
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" The King, amongst many his princely virtues, is known to excel in that

proper virtue of the imperial throne, which is Justice. It is a royal virtue,

which doth employ the other three cardinal virtues in her service,"—and he

enumerates them, Wisdom, fortitude and temperance.
" For this, his Majesty's virtue ofjustice, God hath of late raised an occasion,

and erected, as it were, a stage or theatre much to his honor, for himto show it,

and act it in the pursuit of the untimely death of Sir Thomas Overbury," &c.
" This great work of his Majesty'' s Justice, the more excellent it is, your lord-

ships will soon conclude the greater is the offence of any that have sought to

affront or to traduce it. And therefore, before I descend unto the charge of

these offenders, I will set before your lordships the weight of that which they

have sought to impeach," &c.
After various encomiums and a review of " his Majesty's princely and sacred

proceeding " on Sir Thomas Overbury's murder, he considered the criticisms or

comments upon such cases, as subjecting " the majesty ofjustice to popular and

vulgar talk and opinion "—and that, as to a matter " which is res judicata,'
1

''

it

was " intolerable."

The same argument was offered by another attorney general, in Mr. Wrayn-
ham's case, (2 St. Tr. 1061) to show it to be a crime to slander Ch. Bacon,
though he was then dead. It was the attributes of the King, " clemency and

justice," that were scandalized
;
—the attorney general saying, that though

Sir F. Bacon was dead, "the State yet lives ;"—and Sir E. Coke said,' that

" the slander of a dead man is punishable in this court, as Lewis Pickering is

able to tell, whom I caused here to be censured for a slander against an Arch-

bishop that is dead ; for justice lives, though the party be dead." The attorney

general said that these slanders " set divisions between the King and his great

magistrates, to discourage judges and vilify justice." The Bishop of London
did not stop with his argument where Ch. J. Wilmot rested the point—that

the judges sit in " the seat of the King." He said," they sit in God's seat, and

execute his, and not their own judgments." He seems to have been the first

too to treat a scandal of the judges as an assault upon their authority. "Anima
et vita regnorum aidhoritas

;

—" take it away from the magistrate of state, take

it away from the King himself, et subversajacet pristina sedes soliorum."

So, King James himself, in his reply to the letter of the Judges in the case of

Commendams, said to them :
" Our pleasure therefore is, who are the head

and fountain of Justice under God in our dominions, and we, out of our absolute

power and authority royal, do command you that you forbear to meddle any fur-

ther in this plea till our coming; to town.'''' And he rebuked the Judges when he

called them before the Council at Whitehall, for not reproving the barrister in

that case, who had presumed to argue against his Prerogative. " He had ob-

served," he said, " that ever since his coming to the Crown, the popular sort of

lawyers had been the men that most affrontedly in all parliament had trodden

upon his Prerogative, which being most contrary to their vocation of any men,

since the law or lawyers can never be respected, if the King be not reverenced;

it did, therefore, best become the Judges of any, to check and bridle such impu-

dent lawyers, and in their several benches to disgrace them that bear so little

respect to their King's Authority.''''

Mr. Storrs said that the whole argument of Ch. J. Wilmot was little more than a

repetition of some ofthese arguments, which, in a proper case, might show the po-

litical nature of the offence of Sedition or Seditious Libel. But it was a mere fiction

to pervert the principles on which that class of offences rested so far as to con-

found the moral value of the opinions of the judges with the political attributes

of the Crown. To say that the judges have " the custody and guard of the

King^s oath," was quite too nice a refinement for a legal argument by which a

man's liberty is to be summarily taken away. It was no more than to say that

the Chancellor was the keeper of the King's conscience, and not so truly, even

as one of those harmless, and perhaps useful fictions, in which the theory of
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the British constitution had enshrouded the Royal Dignity. The Authority of the

Crown itself, however, did not consist in these fictions—much less that of its

judges. Blackstone held to a more accurate sense of that word, when, writing

uf its prerogatives, he divided them into those which related to the King's " po-

litical Character and Authority: or, in other Words, his dignity and regal Power.''''

To express an unfavorable opinion of the capacity or integrity of a judge, was
to lessen the moral weight of his opinions and character. To resist the execu-

tion of the orders of a Court, or interfere with the judges in the exercise of their

functions, was to resist their legal authority. Mr. S. said that the. case of Almon
did not therefore sostain the Respondent. It was not adjudged by any court

—

the opinion of the court was not known—it had never been followed since—and
it was virtually abandoned by the Crown. The opinion of Ch. J. Wilmot has

never been re-affirmed to its full extent, or acted upon in any court of law there.

The whole attempt was a signal failure to engraft the offence of a general libel

on the Courts on the law of contempt. If it had been thought that such a juris-

diction could have, been carried through, the offence of Almon was of the mild-

est character in comparison with the flood of calumny which issued from the

press upon Lord Mansfield. One of these libels, of the most atrocious charac-

ter and tendency, may be seen in the note to State Trials, vol. 20, p. 901.; but

there was no further attempt to move or revive the doctrine on which Almon's
case was started.

Mr. Storrs said that the argument on which the Star Chamber sustained gen-

eral libels on the Courts as Contempts, on the ground that they were scandals

of the Authority of the King in whose seat the Judges sat and whose Justice

they administered, had not been confined there to scandals on the Judges only.

It was the common pretext uniformly resorted to for the purpose of giving some
colour of law to the oppressions habitually practised in that tribunal as an en-

gine of State. Thus, when Pierce Crosby, whose intrepid and perilous resist-

ance to the encroachments of the Crown on the liberties of the People of Eng-
land had made him extremeiy obnoxious to the King, was arraigned in the Star

Chamber for scandalizing the Lord Deputy of Ireland (E. of Strafford) though

Sir John Finch, then Chief Justice and the Lord Keeper put the case express-

ly on the St. 2 R. 2. yet the Archbishop of Canterbury (Laud) went over the

old course of argument to show that, independently of the Statute, the scandal

of a Lord Deputy, being a Crown Officer, was an offence against the King's Au-
thority.

" It is very bad it should be against a Peer of the Realm, but this against my
Lord Deputy, that doth represent the King's Person in that kingdom; for the

whole trust and government of that kingdom doth rest in him under God and

the King. And it argueth to my understanding that such spirits as these, that

strike at the authority of him that beareth the power under bis Majesty in Ire-

land ; they that begin thus with tongue and pen to scandalize any in Authority,

I think the same man will be very bold to scandalize the King too. Gregory

Nazianzen, when he speaketh of Kings, saith, they are lively pictures of the Al-

mighty God, drawn short, but not at length, for no resemblance of God can be

draim out at length. As Kings are representations of God drawn out shortly,

so Deputies and Lieutenants are Representatives of such as are their King, but

drawn out somewhat shorter than the resemblance of their King."
It was on such blasphemous mummery and contemptible trash, contrived at

first for the purpose of puffing up the divine right and flattering the power of a
bigotted and stupified family of Kings, that the doctrine rested. Lord Ando-

ver had truly said, when he moved the repeal of all the statutes which upheld

the Star Chamber, that it had not only been raised to Man's estate by Cardinal

Wolsey in 8 H. 8. but it had grown to be a Monster. Every action or word

that was offensive to the Stuart Kings or the political functionaries who sup-

ported their doctrines or their designs, was swept into the Star Chamber under

some frivolous or refined pretext, under the name of Contempt. When the
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matter touched the creatures of the Crown, it was a Contempt of the King's
Authority. It might often be resolved into a mere disobedience of his Will. It

was not uncommon, at some periods in England, to issue Proclamations for the

observance of Statutes—and sometimes without any statute—and in both cases

the course of the Star Chamber was to take cognizance of offenders under col-

our of the charge of Contempt—thus substituting their own heavier and cruel

punishments in the place of the penalties of the statutes or the common law, to

the utter ruin and destruction of the accused party. It was to countenance and
sustain these and similar practices, that the definition of the word Contempt had
been there so widely enlarged ; and it was on this broad and loose sense of the

word that scandals on Judges relating to matters not touching their offices nor
pending in judicature before them, were denominated Contempts.

So, the peril was the same for mere words spoken. A jurisdiction over libels,

or the press only, fell short of the object to be attained, and so words as well as

libels, were put down in the same class of political offences under the same ge-
neric name. For many of these pretended offences there was not even a name
at common law, for no such offences were known there.

It was quite obvious how this class of offences sprung up so freely at that

time. The King was assumed to he the absolute Monarch—unlimited in pow-
er and constituting of himself the whole government. Every word or murmur
against his Will or his arbitrary usurpations was set down as a contempt of his

Re°al Authority. Thus, Richard Knightley, who appears to have been con-
cerned in some silk goods, speaking of the seizure of his property for the fa-

mous tonnage and poundage duties, said that the merchants had more encourage-

ment in Turkey than in England. For this, he was called to answer in the Star

Chamber, as for " undutifull and false speeches " which tended to the " dishon-

our of the King'''' &c. and was fined two thousand pounds arid committed to the

Fleet. On a Habeas Corpus afterwards issued, he objected on the return to

the legality of the sentence, on the ground that the Star Chamber had no juris-

diction for words only. He was remanded because "to deliver one who was
committed by the decree of one of the Courts of Justice was not the usage of
the Court." The order of the Court may have been right ; but though they
said that the Star Chamber was older than the St. 3 H. 7. on which Cham-
bers founded his objection, yet they did not affirm the jurisdiction of the Court
— the Habeas Corpus not being the mode of trying that question. The pro-

ceeding showed, however, that this sort ofjurisdiction in the Star Chamber was
questioned at that day. Mr. S. said that he was inclined to believe that if

these doctrines of contempt were to be sanctioned at all as the law of the Star
Chamber or any other Court, their advocates would be forced at last to place

the jurisdiction on the very comprehensive explanation which Lord Bacon had
given of it. This great man had taken a verv active part there on some oc-

casions, and in the spirit of a courtier, had even pronounced it to be a " noble
institution." He had said that it chiefly took cognizance of fourthings—" forces,

frauds, crimes various of stellionate and the inclioations or middle acts towards
crimes capital or heinous, not actually committed or perpetrated." This defi-

nition would solve the whole secret and gave to the Star Chamber power
enough for all its purposes. Lord Bacon had at least done no injustice to that

tribunal in the exposition of one branch of its jurisdiction, which he had defined

by a word derived from the name of the great Beast of Antiquity. The asso-

ciation was not unnatural and the illustration was not altogether unsuited to

the subject.

But even in those bad times, the doctrines of the Star Chamber as to con-
tempts of the Judges never fell from any Judge in a Court of Common Law.
The oppressions of the secret recesses of the Council Board, the High Com-
mission Court and the Star Chamber might be screened under the protection

of sheer power ; but the proceedings at common law were open to the whole
kingdom, and the process of indictment and trial there, required the co-operation
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of juries from the People of England. The influence of that dauntless spirit

of English freedom which was abroad in the land under the Stuarts, would have
finally forced its way into the jury-box in spite of the power of the Crown and
the threatenings of the Star Chamber on the refractoriness of jurors. The
English bar was not subdued and the times had become too perilous for any
Judge to trifle in the courts of common law with the administration of criminal

justice or to violate openly those fixed principles which were identified with the

preservation of the liberties of England. Indeed, it was remarkable, while the

grossest oppressions had been practised in other tribunals and in other forms

through various periods of English history, that those great principles of the

common law and the ancient statutes and charters which formed the bulwark of

the liberties of the People of England, had been so much respected and so well

maintained in the Courts of Common Law against the influence and the vio-

lence of the Crown. Would to God, said Mr. S. that his fellow-countrymen
might learn how to prize them as their double birth-right, that they might al-

ways know where to look for the most dangerous and daring of their enemies.

This Star Chamber doctrine in cases of Contempt was boldly questioned in

the early part of the reign of Charles I. In the case of Sir John Eliott, Mr. Sel-

den and others—members of Parliament who fell under the King's displeasure

—after the Information had been filed against them in the Star Chamber for

matters done in Parliament and particularly for words spoken there which
were deemed to be scandalous of the King's Government, they took out a Ha-
beas Corpus before any conviction on the Information. It appeared by the re-

turn that they were committed for " notable Contempts against Ourself and
our Government." They objected to the sufficiency of it, and as the charge
was not capital, they claimed the right of being bailed. The case was argued,

but when the Court were ready to deliver their opinion, the prisoners were not

brought to the bar. The Marshal of the King's Bench, in whose custody they

had remained after the return of the writ, informed the Court that they had
been taken by the King's Warrant and removed. The prisoners not being

present, the Court could make no effectual order on the writ. By this con-

trivance, the mutter was slipt over the Term and they lay in the Tower through
the vacation—the Habeas Corpus Act not having been then passed. We
know, however, from subsequent occurrences what order the Court would have
made on the question of bail. The King appeared to falter in his Star Cham-
ber proceeding, and shortly before the next Term convened the Judges in his

Council, when he took them aside and told them that he intended to proceed

against the prisoners at common law in the King's Bench and to discontinue

the process in the Star Chamber. We are informed that " divers other mat-

ters he proposed to the Judges by way of advice, and seemed well contented with

what they answered though it was not to his mind ; which was, that the offences

were not capital and that by the law the prisoners ought to be bailed." They
were brought into Court again on the first day of the next Term, and it was
agreed that they should be bailed, but they were required to find sureties for

their good behaviour. They considered this to be a " ticklish point " and re-

fused. Not succeeding in ensnaring them or their friends in that way, the At-

torney General filed his Information against them in the King's Bench. Al-

though this information contained a singular jumble of various matters—in one

part, charging the words spoken in Parliament—in another seeming to charge

an assault on the Speaker—mixing up what may have occurred before the

King's fiat for adjourning the House with what took place afterwards—yet it

may be questionable whether enough was not charged byway of conspiracy to

have sustained the information at law. Though the Judges, on the defendants'

pleas to the jurisdiction (for they flatly refused to plead any thing else and

judgment went at last by nil dicit) talked much of Sedition and the King's Au-
thority, yet Jones, who pronounced the judgment, took care to say, " But in this

case there was a conspiracy between the defendants to slander the State and to



MR. STORRS' ARGUMENT. 393

raise Sedition and discord between the King, his Peers and the People." The
whole case showed that it was not considered safe to trust the judgment on the

ground of Contempt for speaking the words only. But there was another re-

markable case which happened only two years before the Court of Star Cham-
ber was abolished, which showed that the doctrine of Contempt of the Judges
or the Courts had settled down in the courts of Common Law on the true prin-

ciples which sustained it as an offence. It was the case of an indictment for

the offence of Contempt as a common-law misdemeanour, against one Thomas
Harrison. He was indicted by the addition of clerk and was doubtless some
high Tory priest who had taken offence at Mr. Justice Hutton for the opinion

which he had delivered a few days before against the King, in the Exchequer
in the case of John Hampden on the Ship Warrants. That opinion was given

on the 28th of April, and Harrison's offence was laid on the 4th of May. In

the mad zeal of his loyalty Harrison had worked himself up to the belief that

for a Judge to deny the King's authority to levy money without the grant of the

Parliament was High Treason as a denial of the King's Supremacy. If Mr.
Justice Hutton had on that occasion betrayed his oath and supported that in-

terpretation of the Prerogative instead of manfully resisting the usurpation and
closing his Opinion with the memorable declaration that the People of England
were " subjects and not slaves—freemen and not villeins," his defamers would
doubtless have been punished in the Star Chamber; but being too honest and in-

flexible to violate his conscience, the matter was left to take its course at common
law. Harrison was indicted and the indictment recited that the court of Common
Pleas was an ancient Court of the Realm and that it was against the Crown and

its Dignity and against the Laws of the Kingdom for any one to disturb the

Courts or the Judges judiiially sitting. It was not however any where recited

to be an offence to charge a Judge with Treason or any other crime ; and
though the indictment, in assigning the quo animo, went on to say that the de-

fendant intended to defame Mr. Justice Hutton, yet it was carefully added and
also for to disturb the said Court of our King and the Justices of the said Court
there judicially sitting and to hinder the Administration of Justice. This was the

essence of the misdemeanour. After then charging the offence, sc. that Harri-

son came into the Court and there accused Mr. Justice Hutton of High Treason,

the indictment concluded " to the great damage, hurt and derogation of our sove-

reign his Crown and Dignity, and the great contempt of the said Court ofCom-
mon Pleas, and to the disturbance of the Justice and Laws of the King and this

Realm and of the Justices of the King and the Administration of Justice in the

said Court of Common Pleas, to the evil example of other offenders " and to the
" infamy, disgrace and destruction of Richard Hutton "

—

not naming him as a

Judge. The indictment contained notbing of the scandal of the Administration

of Justice, but was laid to be to the disturbance of it.

Mr. Storrs said that it was this offence—the disturbance or interference with

the free administration of Justice—which was contra Coronam. It was in re-

spect to the reverence and obedience due to Courts and Judges in the execution

of their judicialfunctions, that Contempts, were against the Crown and its Dig-
nity—or, perhaps, to speak with more precision and accuracy,—against the

King's Sovereignty, which was one of those points of pre-eminence which col-

lectively constituted the Regal Dignity. It was against the King as the Su-

preme Administrator of the Laws, in the exercise of which function of his Sove-

reignty through the Courts and Judges, every man was bound to obedience

and to refrain from disturbing or interfering with its free course under the pain

of that summary punishment which the exigency of that power required and

which was essential to the execution of it. The moral qualities and tendency

of the offence were undoubtedly fit topics of animadversion, and it was true that

without this conservative power, the authority of the Courts would be essentially

impaired and brought into disrepute. So especially, to insult, libel or scanda-

lize a Judge in the exercise of his office was to contemn the JLidhority which had
50
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invested him with his judicial powers and hlemished the administration ofJustice.

But we must not set apart one of the particular consequences of the offence and
make it the sole test of the definition of the crime. It was very far from being

true that every thing which incidentally or by way of consequence blemished

the administration of justice was an indictable offence as a contempt. It would

be quite easy to state various instances of individual conduct out of the presence

of a Court which manifested the grossest disrespect of the Judiciary, but which

could not be brought within the definition of any crime. So, in the case of

William de Bruce, in the time of Edw. I. who was indicted for charging Roger
de Higham, one of the Judges, with injustice, the Court said, sicut honor et

reverentia qui Ministris Domini Regis ratione officii sui fariuntur, ipsi Regi at-

tribuntur, sic dedecus et contemplus Ministrisfacti (idem Domini Regi inferuntur.

But this was said of an insolent speech made to a Judge while in the actual ex-

ecution of his office. It is stated to have been " at the time when he gavejudg-

ment against him." Hawkins had said too, that the offensive words were spoken

in Court.

It was not correct, even according to the theory of the British Constitution,

to speak of the King^s Justice. The administration of Justice was the execu-

tion of the Law. The laws were the rules of Justice and its administration had

been aptly termed the life of the Law. " By the fountain of Justice," says Sir

W. Blackstone, " the law does not mean the Author or original, but only the

Distributor. Justice is not derived from the King"—and again, " The King,

by his Judges, dispenses what the Law has previously ordained." And. hence

those who had spoken of it as the Kingh Justice fell into the same style of doc-

trine with King James who said that "good christians will be content with

God's will, revealed in his word ; and good subjects will rest in the King's will

revealed in his Law." So too it was a refinement which really weakened in-

stead of strengthening the law of Contempts, to say with Ch. J. Wilmot that the

Judges had the custody of the King's Coronation Oath. All this was akin to the

quaint notion, alluded to by Blackstone as the reason under the " old Gothic

constitution " why the King performed the office of prosecutor in criminal

cases—that "in case of any forcible injury offered to the person of a fellow

subject, the offender was accused of a kind of perjury in having violated the

King's Coronation Oath; dicebaturfregisse juranientum Regisjuratum." Black-

stone had also noted the case of Ch. J. Thorpe, condemned to be hanged for bri-

bery in 25 Edw. 3. who was said sacramentum domini regis frcgisse. The
learned Commentator had evidently referred to these as mere curiosities found

among the rude relics or the rubbish of antiquity But it would be found on

looking into the charge against Thorpe, that even this idea was there material-

ly qualified. It was said only that he had broken the King's Oath quantum m
ipso fuit, i. e. " as much \isin him lay.'''' It was a perversion of these words to

impute to them the sense of a breach of the King's Oath. He was charged

with a species of Treason and it was laid to be " false, maliciose et rebellifer."

The true import of it was that he had traitorously defeated the King's Oath as

far as it was in his power to do it, and so it was made a sort of crimen laesae.

Majeslatis. It was laid in that way for the purpose of making the punishment
capital. Mr. St. John, in his speech before the Lords in 1G4U, speaking of Ch.

J. Thorpe's case, said, " This case is in print, that it is death for any Judge to

break his oath or any part of it." It was from some idea like that in Thorpe's

case or rather some perversion of it—and perhaps from that very case—that

others had since gone on with deductions and corollaries till they had constructed

that insolvable puzzle, that to scandalize a Judge was to charge the King with

a breach of his Coronation Oath! If this learned conundrum in the law had
been as old as the time of Queen Anne, it would have been set down by the

satirists of that day among the exercises given out by the tutor of Martinus
Scriblerus to task the ingenuity of his pupil.

Mr. Storrs said that he would not deny that the Respondent's Counsel had
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truly inferred that his intention was to give a bad name to the proceedings of
the Respondent, by fixing the origin of his summary jurisdiction over Mr.
Lawless and the doctrines on which he had sustained it, in the Star Chamber.
It was submitted to the Court to judge how far the Respondent had brought
himself within the justice of such a censure. Mr. S. said that he would not
say that the Court of Star Chamber was not, in its original institution and as

one of the Courts of the King's Council, to be held in high and honorable res-

pect. The encomium of Lord Coke on that Court undoubtedly referred to its

excellence in the purity of its original jurisdiction as well as its dignity and
antiquity. There had been many decisions and opinions given there which
might be safely relied on as sound expositions of the law. Many of them had
been adopted by Coke and other approved reporters. But he would say this

—

that in all matters handled there from the time of H. 7. to its abolition which
were mixed up with the political questions of the day or which touched the lib-

erty of the subject against the Royal Prerogatives, its decisions and its princi-

ples were to be received with hesitation and distrust, if not absolutely repudi-
ated, unless they were found to be well sustained by the ancient principles
of the common law. If the Respondent had not been able to trace any authori-
ty for his proceedings to some approved precedent from the Courts of Law be-
fore the Star Chamber adapted their summary process to such a case, he must
remember that if his jurisdiction had been blemished by its parentage, he had
filiated it for himself, and if it was only at this late day that he had become
really unambitious of participating in the honors of its original, it was rather an
ungracious expiation of a mere involuntary error of judgment, that he should
now instruct his Counsel to engraft its tarnished pedigree on a more honored
line of ancestry. He should have been admonished by his books that the En-
glish Courts had furnished him no precedent for his proceedings—that Coke
and Camden had declined to sanction such a jurisdiction in their day and he
should have known enough of these great men to have known that no Judges
were ever more firmly persuaded than they of the importance of maintaining

the independence of the Courts and the free administration of justice in all

their strength and purity. Against such great examples as these, it was a

miserable apology for error that the Respondent had only been able to find in

the case of John of Northampton a straggling precedent of five centuries ago,

on which time had unfortunately failed to do its office.

Mr. S. then proceeded to examine the passage in Blackstone's Commentaries,
which had been relied on by the Respondent's counsel.

In treating of summary convictions for public offences, he enumerates all the

classes of contempts.

1. By inferior judges and magistrates.

2. By sheriffs, bailiffs, &c, and other officers of the court.

3. By attorneys, &c, " who are also officers of the respective courts."

4. Byjurymen, in " matters relating to the discharge of their office."

5. By witnesses.

6. By "parties to any suit or ptroceedings before the court."

7. By " other persons, under the degree of a peer ; and even by peers them-
selves, when enormous, and accompanied with violence, such as forcible res-

cous and the like; or when they import a disobedience to the King's great prerog-

ative writs of prohibition, habeas corpus, and the rest."

He had there finished his classification of contempts, every one of which pro-

ceeded on principles which excluded the case of a general libel on the Court,

not relating to matters in judicature. He then goes on to illustrate them :

" Some of these contempts may arise in the face of the court;

As ; by rude and contumelious behaviour
;

by obstinacy, perverseness or prevarication
;

by breach of the peace, or any wilful disturbance whatever
Others, in the absence of the party ;
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As ; by disobeying or treating with disrespect tbe King's writs, or the rules or

process of the court
;

by perverting such writ or process to the purposes of private malice, ex-

tortion or injustice
;

by speaking or writing contemptuously of the Court or Judges, acting in

their judicial capacity ;

by printing false accounts (or even true ones, without proper permission)

of causes then depending in judgment

;

Mr. S. said that he agreed to all this; and it might be noticed here that

contempt by printing false accounts of judicial proceedings, was confined by

Blackstone to causes " then depending in judgment." It was the next and

closing fragment of the paragraph, into which the counsel have supposed that

Blackstone had slipt the case of general libel, viz:

" And by any thing, in short, that demonstrates a gross want of that regard

and respect, which when once courts of justice are deprived of, their authority

(so necessary for the good order of the kingdom) is entirely lust among the

•people.''''

Mr. S. said that this would no doubt bear out the position of the counsel, if

Blackstone had really intended to adopt in this paragraph, the false sense

which Mr. Ch. J. Wilmot had put on the word authority. He may, possibly,

have intended to do so. The fourth volume of the Commentaries was published

in 1763, and perhaps Blackstone had the proceeding against Almon in his

mind. He may have been aware of the equivocal sense of the Avord authority

and perhaps had seen the opinion of Ch. J. Wilmot. The case made a great

noise at the time and Blackstone was a Crown officer under the E. of Bute's

ministry. He received a patent of precedence to rank with the King's counsel

in 1761, and was appointed Solicitor to the Queen in 1763. He may have

been in office when the general warrants were issued. Mr. S. said he had

not been able to ascertain whether he remained in that office up to 1765, when
the rule against Almon was made, but he continued in favour for a long period

afterwards.

The tendency of his political views of the British Constitution, however, was
well known. It was only necessary to read the closing Chapter of his work to

discover the leaning of his principles. He dates the " complete restitution of

English liberty " at the restoration of Ch. II., and thought that in that King's

reign, " the people had as large a portion of real liberty as is consistent with a

state of society "—and attributes the fimlls of the constitution " chiefly " to the
" decays of time or the rage of unskilful improvements in later ases." Mr. S.

read several passages from this chapter, to show the bearing of his political

opinions. He said that if he had intended in the chapter on Attachments to

adopt the doctrine of Ch. J. Wilmot, it was but proof of the introduction into

the Commentaries of political principles which went to support the highest dog-

mas of that party whose cause he had espoused. It is well known that in his

early editions of the Commentaries, a disqualification to serve in Parliament was
found which bore out the ministry in John Wilkes' case; but he expunged it

in subsequent editions. Mr. S. said that he was far from disparaging his work
as a highly finished and generally accurate compendium of the principles of the

common law. He was only to be distrusted on some points which rather

touched political questions than the general code of municipal law, and on

these points it should be read with caution. Lord Ellenborough had said that

at the time of writing his Commentaries, he was extremely ignorant of criminal

law, and that when he compiled his lectures, being then a fellow of All Souls Col-

lege, he was moderately skilled in the law—that he grew learned as he pro-

ceeded with his work and his true and solid legal knowledge he acquired after-

wards. Mr. Hargrave has informed us that the tenth edition (which was pub-

lished after his death) was corrected by him. He was one of the most de-

termined supporters of Prerogative, and most active in vindicating the powers
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of the Crown—an enemy to all propositions for improvement and bigoted and
intolerant in his ecclesiastical as well as his political opinions. On such points—and the case of Almon bordered on them—he should not take an inference
from an ambiguous paragraph in his Commentaries, as an authority. He would
rather remember that Lord Mansfield once said, when speaking of Sir W.
Blackstone's Reports, that we must not rely too implicitly on " great names."
The general accuracy, however, of the Commentaries was not to be impaired.

Instead of condemning it for the few errors which have been noted in it, it is

the rather to be admired that it contains so few. It is the production of a great
and philosophical mind, and as a correct, perspicuous and comprehensive ex-
position of the code of English law, it has no equal or rival and must forever
remain in the first class of standard books in the law.

But, Mr. S. said, he did not think that the passage in question from Black-
stone, even general as it was, necessarily bore the interpretation which had
been attributed to it. There was a large description of contempts which fell

within the very words of the paragraph in question, on the assumption that the
word authority truly referred to the legal authority of the judges, as expressive
of the action of the courts in their judicial proceedings;—and it was not by over-
strained constructions or metaphysical interpretations of words, that principles

were to be enlarged beyond the plain, ordinary and necessary signification of
them. In a note to this very paragraph, Chitty has put the case, by way of il-

lustration, of" attempting to influence a jury," citing 3 Burrows. So, said Mr.
S., he might add—offering to bribe a judge;—writing him a threatening letter

relating to a cause;—assaulting a judge on his way to the court-house, as in

Dandrige's case, Virginia Rep.

;

—libelling the parties in the cause in reference
to the merits;—and many other instances, which Blackstone has not enume-
rated and which do not fall literally within the words of either of his classes.

All these contempts show that gross want of respect to courts ofjustice and their

proceedings, without which their legal authority and moral weight would both
be lost and the course of justice made a mere mockery. Yet all these cases
proceed on the ground ofobstruction and interference with the execution of the
legal powers of the judges in the administration of justice. The phrase used
by Blackstone may be satisfied more fairly by this reasonable interpretation,

which rests the doctrine on confessed principles, than by imputing to him a sense
in this paragraph which would render the meaning so general that it would
really define nothing. So, the cases which he puts in illustration of the seventh

class, show the same gross want of respect and regard of judicial authority—as
rude behaviour in court—prevarication—disobedience of rules and process

—

scandalizing the judges acting in their judicial capacities;—and the whole class
of offences by the officers of the court in perverting their offices to purposes of
fraud and corruption. So he says, that " treating with disrespect the Kino-'s
writ " is a contempt, and doubtless it is so. But what meaning is to be attach-
ed to this, but disobedience or contemptuous treatment of it in the course of its

execution! In a note to this paragraph, Chitty has illustrated the principle of
that case, by referring to the modern cases in Broderip and Bingham and Moore.
" An attachment will not be granted for violent or contemptuous behaviour af-
ter the service of the process." Yet the party may manifest the grossest disre-

spect, in one sense, for the writ and its authority after service, as well as before.
Sir W. Blackstone is not to be considered as using the same words in different

senses in the same sentence. After enumerating the several classes of con-
tempt, all of which related to the execution of the judicial functions, and it be-
ing obviously useless, if not impossible to enumerate every instance which
might fall within these classes, he closed the paragraph by a general expression
applicable to all contempts of the character of those of which he had been
treating. This was the only fair interpretation of the passage in question, and,
candidly considered, did not sustain the position assumed by the counsel for

the respondent. The question of general libel on the court had been so recent-
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ly agitated and must have been such a prominent topic at that day at the bar,

that it' Sir W. Blackstone had intended to define it as a contempt, he would,

doubtless, have expressly enumerated it. But if he intended to shelter it un-
der the general phrase at the end of this paragraph of his Commentaries, and
then leave it to others to hunt it out from the ambiguity of the words, it was
quite satisfactory evidence that he thought the existence of such a power in the

courts, to be too doubtful to be openly asserted at that day or to be vindicated

at any after-time on the authority of his name.
Mr. S. said that as no elementary book had copied even this ambiguous pas-

sage or followed it, and no writer or annotator since 1765, had asserted this

power; and as no case was to be found in England in which it had been exer-

cised since, it was a fair conclusion that the power itself was not considered as

existing there. Yet there had been several periods in England since that time,

when the scandalous licentiousness of the press would have demanded the sum-
mary interposition of the courts. The case of Almon must have led to a close

examination of the point, and we have a private letter from Mr. Erskine, in

1785, to a gentleman of the bar in Dublin, fully expressing his opinion upon it.

He says,

—

" The rights of the Superior Coitrts to proceed by attachment, and the limita-

tions imposed upon that right, are established upon principles too plain to be
misunderstood.

" Every court must have power to enforce its own process and to vindicate

contempts of its authority ; otherwise the laws would be despised, and this obvious
necessity at once produces and limits the process of attachment.

" Whenever any act is done by a court, which the subject is bound to obey,
obedience may be enforced and disobedience punished by that summary pro-

ceeding. Upon this principle, attachments issue against officers for contempts
in not obeying the process of courts directed to them, as the ministerial

servants of the law ; and the parties on whom such process is served may, in

like manner, be attached for disobedience.
" Many other cases might be put, in which it is a legal proceeding, since

every act which goes directly to frustrate the mandates of a court ofjustice, is a
contempt of its authority. But, I may venture to lay down this distinct and
absolute limitation of such process, viz. that it can only issue in cases where
the court which issues it has awarded some process—given some judgment—
made some legal order—or done some act—which the party against whom it

issues, or others on whom it is binding, have either neglected to obey, contuma-
ciously refused to submit to, excited others to defeat by artifice or force, or

treated with terms of contumely and disrespect."
" But no crime, however enormous, even open treason and rebellion, which

carries with them a contempt of all law and the authority of all courts can possi-

bly be considered as a contempt of any particular court, so as to be punishable

by attachment, unless the act, which is the object of that punishment, be in

direct violation or obstruction of something previously done by the court which
issues it, and which the party attached was bound by some antecedent proceed-
ing of it, to make the rule of his conduct. A constructive extension of con-

tempt beyond the limits of this plain principle, would evidently involve every

misdemeanor, and deprive the subject of the trial by jury in all cases where the

punishment does not extend to touch his life."

And, said Mr. S., if the reasoning of Ch. J. Wilmot is sound—that the

ground of the proceeding in general libels, not touching matters in judicature,

is " not for the sake of the judges," but because it is the King's justice which
they administer—and so it is his wisdom and goodness which is arraigned, and

tlms the allegiance of men is shaken—and so all lawful authority becomes
despised—why do they not at once punish all seditions by the same process ?

If it is not for the sake of the Court, but for the King, the reason for such a

jurisdiction is quite as strong; and what, after all that has been said on this
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point, is the offence of general libel on the Courts or the King himself, but a

seditions Libel, in the strictest law sense of the terms?

The latest editions of Hawkins, by Mr. Leach and others, Archbold and

every other writer, have omitted the case of general libel as a contempt, in

their treatises and notes ; and Judge Dade well said in Dandridge's case, that he

could find no case in which a court had exercised such a power. The case of

Dandridge was a clear case of contempt. He assailed the judge, as he was going

to court, and as he was entering the court-house. It was as much a contempt

and a direct obstruction to the administration ofjustice, as to have kept a juror

or a witness away by force. The opinion ofJudge Taylor in that matter (Vir-

ginia Reports,) placed the case on its true and solid ground. Mr. S. read that

opinion.

Mr. S. then read several extracts from an opinion of Lord Holland and Mr.
J. Holroyd, in the case of the King vs. Clement, 4 B. and A. 218, and the

opinion of Mr. J. Piatt, 9 Johnson Rep. 417. The case of Oswald vs. Penn-
sylvania, would be more particularly noticed by his fellow manager, who closed

the case, (Mr. Buchanan.) He said that before the Respondent was to be justi-

fied on the ground that this power was to be treated as existing in England, he

should be able to produce a direct and unequivocal assertion of it from some
standard book,—the clear opinion of some English judge,—the judgment of

some Court,—or at least the assertion of some Crown officer, directly to the

purpose, since 1765. The reported cases on which he relied, were not under-

stood in England to sustain the doctrine asserted. Mr. J. Holroyd said, in the

case of Clement, that " the cases cited from Atkyns, as well as that before

Lord Erskine, established that any thing done, either for the purpose of obstruct-

ing justice, or which will have that effect, may be punished as a contempt,"

and that was all which they established. Yet the Respondent had relied on

cases like those, to bear out his jurisdiction. Mr. S. said that he had no doubt

that this power was either considered in England to have never existed at all

in any court since the time of the Star Chamber, or that it had been abandoned,

as a jurisdiction not to be asserted or borne with at this day. In the cases of

Hart and White, who were tried in 1808, (30 St. Tr. 1 134. 1194) for libels on
" the administration ofpublic justice, upon the trial by jury, upon Mr. J. Le Blanc,

and upon the jurors," in a former cause and upon lord Ellenborough, the

informations accurately defined the nature of the offence of libels on the courts,

in matters which had passed into judgment. The malicious intent is charged

to be, " to bring the administration ofjustice in England into hatred and contempt

among the liege subjects of our said lord the King, and to raise and excite disaf-

fection and discontent in the minds of the liege subjects of our said lord the King,"

&.G. ; and the informations conclude—" in contempt of our said lord the King and

his laws," &c. No more shameless and atrocious libels on Mr. J. Le Blanc

and Lord Ellenborough could have been contrived than these were, and in

one respect they were obnoxious to the same charge which the Respondent has

made against the publication of Mr. Lawless—that they contained u no reason-

ing," but were mere misrepresentation and abuse. In these cases the Attorney

General, (Sir Vicary Gibbs) after commenting upon the enormity of the

offence, said, " It costs these gentlemen nothing to utter these libels. If they

be not convicted for publishing them, as libels, they go unpunished—there will

be nothing to restrain them, and the public security will have no hold upon than,

except by the tie of their own consciences." Mr. S. said that if there was any

thing equivocal in the sense of these expressions, yet the cases showed that the

practice in England of proceeding against such offenders, was by indictment

or information only.

He agreed most fully and cheerfully with all that had been said and read in

condemnation and rebuke of the criminality and indecency of libelling the

courts of justice; but one unversed in the law, would have almost believed

from the course of the argument on the other side, that there was no punishment
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for that crime unless the courts took the retribution of the law into their own
hands. But the law was open—clear—and severe. There was no disinclination

in juries to punish these or any other assaults on the courts. He did not

believe there was any People who would so readily discountenance such an
offence, and more cheerfully sustain the authority of their courts and vindicate

the administration of justice, than the American People. There was no
country in which the moral feeling in support of the civil institutions under
which they lived was so strong and sincere, and it was in that feeling that the

judiciary especially, as well as the government, would find its strong and solid

support. If there was any feeling in this country which prevailed most
generally, it was the habitual respect, deference and submission to the authority

of the magistracy. The People of this country have been educated to consider

and they feel that in the supremacy of the law consisted their real protection.

It was the panoply of their liberties and their strong defence. But they know
that the right of trial by jury is their birthright too, and that in according it to

the vilest felon or the meanest culprit, they vindicate it as the inestimable

privilege of all. The most dangerous and alarming extension of the law of

contempt would be that which brought within the jurisdiction of the judges or

their discretion any thing which partook of the nature of a general Political

offence—above all things, one which admitted of no fixed or accurate defini-

tion. The law of contempts, when confined to the protection of the courts

in their proper constitutional action and duties, and to the punishment of every

direct or indirect interference with the exercise of their powers and the protec-

tion of those who are concerned in them as parties, jurors, witnesses and
officers of justice in aid of the administration of their functions, was too well

established and too well sustained by principle as well as positive law, to be
doubted or disturbed; and, confined to its proper limits, admitted of all reasonable

certainty in its definitions of crime. But if extended to the case of general

libel, there was no security for personal liberty but the discretion or feeling of a

judge. It would be singular indeed that the final guilt of a man, instead of de-

pending on fixed principles, should hang upon the whim or caprice or even
the discretion of a single judge, and that too where in cases of punishment, there

could be no effectual appeal or redress. The standard of guilt in such a case

was the temperament of the offended party. If he was a man ofjealous spirit

—

of inflated conceit—of sour and phlegmatic feeling—or ardent and fiery temper,

we should find that man adjudged to be an atrocious libeller, who would pass

harmlessly before a cool and patient court or a placid and gentle judge. The
law might be truly said to be locked up in the breast of the court—as much
unknown as those which Caligula hung up on the highest pillars. No man
knew when he offended. The judge makes the law, and expounds and exe-

cutes it in the same breath. Indeed, there was no law in the case, and it was to

say that there was none, but that the court was to make the law when the case

happened pro re nata; for, as Lord Hale had said, " it is all one to make a law

and to have so authoritative a power to judge according to that which the judge

thinks fit to be law." One judge would be of opinion that a paper was posi-

tively scandalous—another that it tended to scandal—one, that it was ironical

—another, as in the Respondent's case, would catch at a word, as " assumption "

in argument, and insist that this was insufferably contemptuous;—or that the

party had said that the l+judge" had thought proper to decide so and so, and

that word (fudge) must be personality ; but if that was not so, yet at least to

say that he had " thought proper" to decide, was downright libel. To say that

a judge was superannuated or merely too old, would be an impeachment of his

capacity; or that he was too young, would be to pronounce him unfit for his

place. To place the doctrine of contempts on such grounds, was to assert

that the jurisdiction was arbitrary, unlimited, uncontrolled and undefinable

—

that the discretion of the judges was not a legal discretion—that it was to be gov-

erned by no fixed principles or rules of law, and that it was not their office
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"jus dicere," but "jits dare." Mr. S. said that he had no doubt that if the
judges should take upon themselves to exercise such a power—and if thev had
it, it was their duty to do so—they would at last make the judiciary so odious
to the country or so ridiculous, that their whole power would be swept away.
Their moral power could not be so effectually impaired in any other way. The
notion that a general libel on the courts was not to be punishable as a contempt
of the particular Court, but as a scandal of Justice in the abstract, was a refine-

ment bordering too close upon absurdity to sustain such a jurisdiction. If

this was in truth the foundation of such a power in the courts of law in Eng-
land, because the King was the fountain ofjustice and so the justice of the nation

was scandalized, why had not the same power been sustained in respect to

offences against Religion ? The King is the Head of the Church; and whv
should not the Archbishop of Canterbury (for he was a judge too in ecclesiastical

matters) punish a libel on the Bishops as a contempt of the Religion of the

country ? The bench of Bishops was as much a branch of the constitutional

establishments of England as the Courts of law. Or, in case of a general libel

on all the courts, or on the whole system of jurisprudence, and not on any
particular court, shall it be punished in the Common Pleas, Exchequer, the

Chancery or K. Bench, or in all the courts?—for it was a contempt of all;—or

was it punishable in K. B. only? If in K. B. only, as the court of general
criminal jurisdiction, then it was because it was a general crime, and not a con-

tempt of that Court. And how has it happened that all the kindred offences of

the Star Chamber have gone to the common law course of proceeding by in-

dictment, except that ? Why had not the K. B. as well taken also the sum-
mary process of attachment for scandalizing the other great officers of state?

They were all coupled together in one statute at first. To libel the Council, the

Nobles and the Judges, were all fellow crimes.

Mr. Storrs said that the doctrine of Ch. J. Wilmot rested on this manifest

fallacy—that the Courts might punish summarily as for a Contempt, an indirect—incidental or constructive reflection on the King, but had no such power when
he was assailed directly with the grossest defamation.

But at all events there was no analogy between the British Constitution and
our own systems in any of these respects. We had no Executive Power here

which concentrated the Sovereignty of the government. To apply the argument
of Ch. J. Wilmot to the Federal Constitution was little more than a burlesque

of our political institutions. The absurdity would appear more clearly by illus-

tration than argument. For example—the Secretaries of the Departments of

State and War are of the Cabinet—the President's Council—perhaps it might
be said—his " Privy Council." Would it be gravely said any where that to

doubt the political qualifications or fitness of both or either of these high func-

tionaries of the government, was to incur the offence of Contempt because the

Federal Constitution had theoretically imputed to the President an ideal supe-
riority in Wisdom and Goodness and Dignity? We could hardly speak of

things in this way with gravity. If we had a Court of Star Chamber too, there

would doubtless be no lack of victims to appease the wrath of the Offended
Dignity of the State.

There were grosser absurdities still in the application of these fictions to our
political systems. In some of the States, the office of the Judges was elective.

And how would these doctrines apply in practice there? It was undoubtedly

the right of the electors in those States to discuss the qualifications of the Judges
and to express their opinions freely in respect to their official conduct, if they

did not interfere with the actual exercise of the judicial authority of the State.

But such a right in the People would the rather be a scourge than a privilege,

if it was to be exercised only under the peril of a summary judgment and pun-
ishment for contempt.

In truth, said Mr. S., the fiction on which Ch. J. Wilmot placed the case of
general libel, really weakened the law of contempts. As a protective princi-

51
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pie, the jurisdiction of the courts in cases of contempt, was well sustained, and

on no other ground. If the power was originally inherent in the judicial func-

tion, as the counsel for the Respondent appear to have considered it, then it

has been conferred on the judges by the Constitution itself which created their

office, and it would follow that even Congress could not abridge it by statute.

But Mr. S. said he did not consider it to be so in the full sense which that

argument imported. It was doubtless a crime in the early stages of the judi-

cial history of England, the origin of which could not be now exactly fixed and

punished by summary process beyond the date of any known records of the

law. It was safer to take it as a crime within the limits which we find assigned

to it by the law, than to go back to first principles for the purpose of establish-

ing that as a crime by deduction, which the law had not specifically made so.

It is not to be made an offence on arguments drawn from necessity, unless

the law has made it so. Power was ever silently stealing its way along that

path. It was first necessary—then inherent—then implied—then expedient

—

then adopted—then demonstrated on precedent, as well as principle—and fi-

nally established, defended and learnedly and eloquently vindicated. It was
not many years ago that it was questioned, whether the whole Legislative power
of the Federal government was competent to create the offence of libel " against

the government of the United States." Yet, if the argument of Ch. J. Wilmot
was sound, and contempt by general libel on the courts was sustainable on the

principles on which he rested his opinion, there was at least one department

of this government which might punish this political crime without the authority

of an Act of Congress.
Mr. Storrs said that no argument could better illustrate the abuses which

had flowed from the exercise of this power, even in cases where it was admit-

ted to exist in England, than that the House of Commons had adjudged that to

be a libel and so a breach of its privileges, which proved on trial io have been
no libel and where the party was acquitted. StockdaWs case ; 22 St. Tr. 237,
and Reeves 1 case, 26 St. Tr. 259.

If the power to punish a general scandal as for contempt, was inherent in

the judicial function, then it was not confined to the Superior courts alone, but

extended to all persons exercising functions of that character ;—to commission-
ers of bankruptcy, the sheriff, the coroners and certainly to every Justice of
the Peace. It must be remembered too, that the doctrine reaches contempt-
uous words of general scandal, as well as libel. Yet we can hardly believe

that any of these persons have any such jurisdiction; though if the power is

inherent in the judicial functionaries created by the Constitution, it is equally

annexed to such as are created by acts of Congress. We should then have all

our Justices of the Peace in the full exercise of this power; and as Sahkspeare
has been freely quoted by the learned counsel against us, we might refer them
to an authority for their case, which they seem to have omitted, where Mr.
Justice Shallow threatened Sir Hugh Evans, perhaps for some slander of his

dignity, that he too would " make a Star Chamber business of it."

So the power of the House of Lords and the Commons, in cases of breach of
privilege, rests on the lex et consuetudo parliament, which is a part of the lex

terrac. It was doubtless exercised originally when the King and both houses
met together. It was the high Court of Parliament—the great Council of the

King. Since the two bodies had separated, they have both exercised this power
immemorially. The committee of the House of Commons placed the power on
this ground. They say in the report in Sir F. Burdetl's case, " The power is^

in truth a part of the fundamental law of parliament; the law of parliament is

.

the law of the land—part of the lex terrae ;" that it is " proved by immemo-
rial usage, recognized and sanctioned by the highest legal authorities, and analo-

gous {analogous) to the power exercised without dispute by courts ofjustice
;

that it grew up with the constitution ; that it is established and confirmed as clearly

and incontrovertibly as any part of the law of the land." So in 3 Wilson, in
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Brass Crosby's case, and in the case of Ashby and White, the courts sustained
the power as a part of the lex terrae—the lex et consuetudo parliamenti. But the
better opinion at this day is, that whatever may have been the precedents which
may be found, this power is, in truth, merely protective The question has
been much agitated, and Mr. Hargrave has given his opinion decidedly that the
House ofLords cannot commit beyond the end of the session. See 2 Jurid. Jirg.

and Palmer's practice of the II. of Lords p. 69. So, said Mr. S., in the case of
John Anderson, the H. of Representatives brought him before them in the Dis-
trict of Columbia, where the Congress is the Supreme legislature, for a direct
interference in their proceedings by an attempt to bribe a member. Mr. S.
said, that one of the Respondent's counsel had been pleased to refer to what he
(Mr. S.) had said in the H. of Representatives on that proceeding. He felt

himself quite flattered that the counsel thought so well of his poor opinions on
any occasion, as to give them the additional weight of his approbation here. He
had said then, and he said now, that an attempt to bribe a member was a direct inter-

ference with and an obstruction to the action of the House. His remarks on that
occasion will show the reasons why he thought so, and the ground on which he
placed that power. If he should ever feel it to be his duty to express his opin-
ion in that place on the question of a general libel on the house or an individual
member, published after the adjournment or even during its sittings, and the
counsel shall continue to hold his humble opinions in the high favour which he
seems now to entertain for them, he shall certainly have the benefit of his views
on that question too.

Contempt was a crime at common law, and the mode of punishing it chiefly
distinguished it from others—it being the only public offence punishable sum-
marily by attachment, fine and imprisonment, except when summary convictions
had been ordered by Statute. It was classed among crimes by all writers.
Hawkins and Blackstone both assign it to that place.

" Having shown in what manner offenders may be apprehended, loithout pro-
cess from a court of record, I am now to show in what manner they may be
brought into court by such process."

" Of process from a court of record, there are two sorts.
" 1. Such as may be awarded by the discretion of the justices, upon a bare

suggestion, or their own knowledge, without any appeal, indictment or injorma-
tion.

" 2. Such as can be awarded only upon such accusation."
" The first is generally called an attachment, and is properly grantable incases

of contempts," &c. H. P. C. lib. 2, ch. 22. Hawkins then goes on, through
this chapter, to define the law of contempts and the mode of proceeding. In
the following chapters, he treats of appeal, indictment and other modes of pro-
ceeding in criminal cases. In this whole chapter there is nothing which counte-
nances the idea that a general libel on the court was punishable in that way.
On all principles it must be a crime ; for what can that be but crime, which

is prosecuted in the name of the King, and which subjects the party to fine and
loss of liberty ? The mode of proceeding—its more immediate relation to other
judicial proceedings—and the civil objects between parties, to which, in some
cases, it has been made subservient from the course of practice in civil actions,

may have led some to consider it as a matter sui generis. But it was not so. It

seems to have been considered not to be a crime,because it is said that every court
is the judge of its own contempts—that it is not examinable on habeas corpus,
and that no writ of error lies on conviction. That it is not examined on habeas
corpus, is for the very reason that it is a crime. The party is " convict in execu-
tion," and so within the exception of the habeas corpus act. It was on this

ground expressly, that the courts refused to discharge on commitments for

contempt. Mr. S. then read several extracts from 3 Wilson 188. 19 St. Tr.
1046. 9 Johnson R. 421,422. It was so of all crimes, where the party was in ex-
ecution after judgment. It was not clear that no writ of error lay in the case,
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but the K. B. will examine a commitment for contempt by an inferior jurisdic-

tion, on certiorari, which is the proper remedy on all summary convictions. The
offence rested on the common law, like many other misdemeanors, and was
founded on immemorial usage. It may have begun with courts themselves

—

and so may the offence of perjury, and the original strict common law crime of

forgery, which related to the records of the courts ; but it was not the less a

crime than these because the same necessity may have first introduced it. All

those offences which we now denominate offences at common law, must have

had some beginning. They may have been coeval with courts themselves, and

either founded on statutes or some principles of obvious necessity in every

government, which would constitute them misdemeanors. The necessity of the

case doubtless led to the summary punishment by attachment ; but contempts

of court consisted of interference in their proceedings and obstructions of

their authority which no other mode of proceeding could adequately redress, and

this was doubtless the reason why the process by summary proceeding was
originally adapted to the case.

The case read on the other side from Strange's Reports (Barber's case) it-

self showed that it was a crime. It is there said in the margin, " This prose-

cution went no further—the act ofgrace interposing." Mr. S. said that he had

no doubt that contempt was also an indictable offence. He read from 2 Hawk.
P. C. 206. et seq. to 212, 1 ch. C. L. 88. It had indeed been said by the

court in Tennessee in the case of Patrick H. Darby, that " the power to pun-

ish for contempts was no part of the criminal law." He thought that to be a

great error if used in a general sense. If the remark was intended to apply to

Darby's case only, it was true. That was a proceeding by rule, to show cause

why he should not be strickenfrom the roll, and was a power of a very different

character.

Mr. Storrs said that he had examined this point more at large as it stood in

England at common law, because if the jurisdiction in question did not exist

there, the whole superstructure which the Respondent's counsel had raised up
on the contrary assumption, fell to the ground. But if it was admitted for the

sake of the argument, that the cases would have borne out the extreme position

that disrespectful or general defamatory words of those who held Commissions

as Judges, constituted the offence of Contempt punishable summarily there at

common law, it availed the Respondent nothing until it was further shown that

such was the Federal Imv here—the lex terra of the Federal Government. He
did not speak of the law of the Courts, for he knew nothing of any laic of

the Courts as distinguished from the law of the land.

If it was assumed then that the English Courts had power over an offence

like this, he should admit that it would exist here in the Courts of those States

which had expressly adopted the common law as the lex terrce or in which it had
become established by long usage or consent.

But he was not aware in what part of the Federal Constitution or on what
principles the English code of common law offences had been adopted in the

Federal Government. Whatever question may have been made heretofore or

whatever opinions may have been given on this point, it may now be considered

as settled and universally admitted that the Courts of the United States took no
jurisdiction over common-law offences.

It was true that in framing the Constitution, many terms had been adopted
which were derived from the common law. But it was not to be inferred from
that circumstance that it had been therefore assumed that the common law of
England was to be treated as in force in the Federal Government. The com-
mon law was in force here at that time in most if not all the States, and these

terms might as well, and perhaps more pertinently, be considered to have been
drawn from or referrible to the law of the States as the law of England. They
were used in reference to the existing systems under which we lived and which
would enter more or less into the organization and operations of the new gov-
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eminent. The terms trial by jury—bail—attainder—habeas corpus—suits at

common law Sic. were as well known to the laws of the States and their definitions

as well fixed here as in England. They were used in the constitution as terms
of definition, better known and better adapted than any other to express the
meaning of those principles which were to be observed in the new government.
It would have been mere supererogation to have resorted to circumlocution,

when verms so well fixed, were so near at hand to express the meaning of the

framers of that instrument.

The power of the Federal Courts was either defined in the Constitution or

by Statute ; and the common law was of so little account in that respect, that

without the Act of 1789 the Supreme Court could not have been put into opera-
tion and the repeal of any vital part of that statute was to abrogate the Court it-

self. It was because the Federal Courts possessed no common law jurisdiction

over offences, that the Judiciary Act had prescribed their poAver in cases of con-
tempt and specifically conferred it on them. He should not attempt to add any
thing to the argument which his fellow-manager (Mr. Spencer) had so conclusive-

ly drawn from that Statute. That section [sec. 17.) had defined their power in

cases ofcontempt with great precision. It was—" to punish, by fine and imprison-

ment at their discretion, all contempts of authority in any cause or hearing before

them." The sense which Ch. J. Wilmot had put upon the word " Authority "

was here repudiated. Contempt was treated as aptmishable crime. Independent-
ly of the strength of the argument which had been drawn from the statute itself,

it was further entitled to very great consideration that this Act had been drawn
up by one of the greatest lawyers who had ever sat on the bench of the Supreme
Court. Indeed, that Statute was remarkable throughout for its clearness, com-
prehensiveness and legal accuracy as well as its sound political wisdom and
foresight. It was the honest execution of the duty imposed on Congress by
the Constitution itself. It was the finishing key-stone of the Federal Govern-
ment and the Political Functionary who should dare to weaken or displace it by
the hand of power, would prove himself to be a traitor to the Constitution—to

his Country and his Oath. When the Judiciary should have been destroyed or

its legitimate powers shall have been paralyzed, the Executive Power becomes
the arbiter of our liberties. Nothing was more true than a remark which once
fell from a distinguished politician of Virginia, that " after the Book of Judges
comes the Book of Kings."
The process on summary conviction for contempt as a crime was by attach-

ment and arrest;—the process issued on probable cause shown on oath as in

other criminal cases or on facts judicially before the court;—there must be
an adjudication by way of conviction and the commitment was by order or ivrit.

The Respondent himself followed all these forms of conviction very exactly, in

the case of Mr. Lawless.

The course ofargument on the part of the Respondent's counsel had gone to

confound the case of summary conviction for contempt with the power of the

judges to suspend attornies and counsellors from practice in their courts, or to

strike their names from the rolls. Such was Darby's case;—the case of
Palmer in New Hampshire, for some silly speech out of doors, which it would
as well have comported with the true dignity of the judge not to have noticed

at all;—and Tillinghast's case in New-York, for highly insolent language out

of court and an affrontful insult to the Judge in his remarks to the jury during

the trial of a cause. If the respondent had merely exercised the power of sus-

pending Mr. Lawless from practice, the counsel might have more pertinently

asked why " the respondent had been impeached and Judge Conkling eulo-

gized? " Mr. S. said that he had not sat as a member of the Judiciary Com-
mittee on the petition for impeaching Judge Conkling and took no part in the

proceedings, having been of counsel, since Mr. T. was struck from the roll, in

the same matter on the other side. But it was not on the exercise of that pow-
er, that this impeachment rested. The Respondent had assumed the power to

punish as a crime by way of attachment, summary conviction and imprisonment
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a free citizen for that which, if a crime at all, was not punishable before him
at his discretion, without indictment and trial by jury. Mr. Lawless, even as

an attorney and counsellor of that court, was not punishable in that way for any
act or omission not done or omitted in the execution of his office as an attorney or

counsellor. 4 Blackst. Comm. ch. 20, III. 2, 3. p. 284. 2 H. P. C. 206, 208,
210. The courts have no power to proceed in this way against their officers,

as such, for any misconduct independently of their offices or profession. The
courts have very lately extended the principle to cases for malconduct in a

business entrusted to the party in his character or capacity of an attorney, where
no suit was pending. 1 Bingham 91 ;—as, where he had received monies under
a power of attorney describing him as a counsellor and attorney and the em-
ployment was manifestly in his professional capacity, 2 Chitty R. 68; 7 Moore
424, 437. In these cases, they interpose by rule and enforce obedience by at-

tachment. This jurisdiction is well stated by Ch. J. Abbott in 4 B. and A. 47.
" The rule by which the court is to be governed in exercising this summary ju-

risdiction over its officers seems to me to be this ; where an attorney is em-
ployed in a matter wholly unconnected with his professional character, the

court will not interfere in a summary way, &c. But where the employment is

so connected with his professional character as to afford a presumption that

his character formed the ground of his employment by the client, there the

court will exercise this jurisdiction."

In respect to matters not connected with the execution of their offices, the rights

of Mr. Lawless and the bar are as well secured against summary conviction

for public offences as all other citizens, and the rights of all others have no bet-

ter security than theirs. Miserable indeed would be the condition of the pro-

fession, if they were to be degraded in their character of free citizens so far

below the rest of their fellow countrymen. It is not among the least offensive

traits of the Respondent's case, that his principles would sink to the most degra-

ding vassalage those high and honorable minds, which, in every country, have
been the first to warn their fellow countrymen of the approaches of tyranny
and the most fearless in exciting and leading them to resistance. Mr. S. said

that he freely admitted the right of the judges who had the power of licensing

practitioners before them, to suspend attornies and counsellors or strike them
from the rolls by rule, for any mal-practice or grossly immoral conduct which
rendered the continuance of that relation disreputable to the court. They
were licensed by the court and were officers of the court. Every court must
possess the power of determining who shall practise as attornies before them,

unless some statute has regulated it in some other way. The license was hold-

en during the pleasure of the court and revocable for any mal-practice or gross-

ly immoral or criminal conduct. But this supervisory power over their licenses

as officers appointed by them, was of a totally distinct character from the process

of summary conviction for the offence of contempt. The court may proceed by
attachment to conviction against the sheriff for contempt, but they cannot take

away his office summarily, because he does not hold it from them. The court

may revoke the license of an attorney who had been convicted of perjury in

any other court, but they could not proceed in that case against him by attach-

ment as for a contempt. So they may dismiss their clerk from office, if he is

appointed by them, for many improprieties of conduct for which no attachment

would lay. The numerous cases which have been read on the other side to

show this supervisory power of the courts over the license of an attorney and

the various comments ofjudges in such cases, do not, therefore, reach the con-

clusions which the Respondent's counsel have drawn from them. It may be an

aggravation of the offence of the Respondent that he superadded the suspension

of Mr. Lawless from office to his imprisonment ; but he neither had, nor claimed

at the time to have nor could he have even thought that he took the jurisdiction

over his person by reason of his office as an attorney and counsellor. He
knew too well that his proceedings were not had on that ground even in his own
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estimation of his powers—for he was going on with the same jurisdiction by-

way of attachment and summary conviction against Mr. Foreman ; and there

was no principle on which he could sustain that proceeding against the printer,

except that he had the power of punishing a general libel by attachment or

that he held the " imprimatur " of the press. A great portion of the argument
and a great mass of the cases, authorities and commentaries which have been
read en the part of the respondent, have been therefore directed to a point which
has no immediate relation to the question. The substance of the charge con-

tained in the article of impeachment was the arrest of the person of Mr. Law-
less and his conviction and imprisonment under color of law. It was this op-

pression and imprisonment, which was charged to be " to the disparagement of

public justice, the abuse of judicial authority and to the subversion of the lib-

erties of the People of the United States." The suspension of Mr. Lawless was
recited in the article as a part of the history of the case and was descriptive of

the proceedings. It was laid too by way of aggravation. But, the Respondent
might be convicted on this article even for that only, if the power was exercised

under the influence of personal resentment and without adequate cause for such
a punishment. The charge embraced both cases, and the offence was alleged

to have been committed under " color of law.'''' It was framed in that way, to

meet either branch of his proceedings or both of them if the proof should estab-

lish an unlawful intent, either in the exercise of a jurisdiction by usurpation

or in the execution of any power which the Respondent lawfully held.

Mr. Storrs then proceeded to an examination of the Article published by Mr.
Lawless. He said, that it was perfectly respectful and decorous in its char-

acter and temper;

That it was a fair and true statement of the points involved in the Opinion
which the Respondent had written out for the newspapers, and that it contained
nothing which was libellous or defamatory;

That Mr. Lawless was fully justified in making the publication which the

Respondent had adjudged to be a contempt.

The case of Soulard had been finally disposed of and gone beyond the juris-

diction of the Respondent, on the appeal. That it might possibly be sent

back on reversal, was of no moment. It might also be affirmed. It is enough
that he then had no existing jurisdiction in the cause. He had no more than
if the case itself had never existed. He had delivered a verbal opinion on the

final decree, and after the cause had been appealed, he wrote out for the news-
papers and published a more formal argument. It is alleged in his answer to the

Article ofImpeachment that his Opinion " had proceeded exclusively on grounds
which had not been fully argued at the bar." The note published at the end
of his Opinion in the newspapers, goes somewhat further. It is there said that

it " proceeded on grounds which had been little or not at all examined in the

argument of the cause; " that it " mainly proceeded upon a view which had not

been taken at the 6or," and that the title to more than " a million, perhaps mil-

lions of acres of land, was supposed to depend upon the decision." This es-

timate has proved to be rather fanciful. The quantity was large, but that

amount had appeared to have been the work of some imagination since the
docket of cases then pending had been shown. The greater, however, the
magnitude of the causes yet to be heard, the greater was the impropriety on
his part of prejudicating the public opinion against the parties through the
newspapers.
He now states in his Answer, that the second of the two chief grounds on

which he adjudged Mr. Lawless to be in contempt, was,
"2. Because before and at the time of the said publication (by Mr. L.) there

were other claims for lands still pending and undecided, in which the said Luke E.
Lawless and others were of counsel for the petitioners, which other claims were
of the same character and rested for their decision on the same general princi-

ples on which the case of Antoine Soulard's representatives had been decided
by the court; and the immediate tendency and object of the publication were to
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prejudice the public mind with regard to these claims," &c. So that it was
highly proper and not at all calculated "to interrupt and disturh the due

and regular administration of justice" for the Judge himself to enter the field

with new vie s and arguments, on which no parties had been heard at all, and

thus infect the public mind against the suitors in his court; but it was highly

contemptuous in any one else to comment upon his views, lest it should " beget in

the public mind such an undue sympathy and prejudice infaver of these claimants

and their claims, as to unfit that public for the performance of the office of jurors

in the trial of issues in fact." The apology which is put forth in the Answer for

this inconsistency (and it certainly required some explanation) is, that "it

would be a new thing to apply this principle to a judicial decision "—and so in-

deed it would be, of reports of cases made in a proper and regular way. It

would be a new thing also to extend the law of contempts to any review, com-
mentary or criticism of such reports, whether the personal qualities of the

judges and their opinions were treated contemptuously or not. From the mo-
ment that the Respondent took the public newspapers for the vindication of his

judgments, the display of his learning, the instruction of the public or as his own
reporter through that channel to fame, he became a newspaper writer. His
publications in that way are not in virtue of his office or in execution of

it. He cannot wield his pen in one hand and his judicial authority in the other.

After the Respondent had appealed this cause before the public, instead of leav-

ing it where it had properly gone for legal revision, he had chosen his forum for

himself. It was not only the right of any one interested in the claims, but it

was the duty of counsel to protect their clients, and caution the public opinion

against the influence of the Respondent's publication. It was not to be tolerated,

that with the full knowledge that parties were yet to be heard in the orderly course

of justice, any judge should select the newspapers for the trial of causes and

turn round upon the doctrine of contempts to shelter his opinions or his judicial

influence from examination or even from rudeness in the handling of them in

that field. It was an invitation to all the world to meet him there. His apology,

that this was done at the request of the bar, turns out to have been the sugges-

tion of one of its members. Mr. Lawless knew nothing even of that. Fie found

him in the newspapers, discussing the merits of his client's causes or his own
on grounds that had never been argued, and took the same channel for commu-
nicating to the public in a brief article, framed in decorous and respectful lan-

guage, the errors and assumptions of fact and doctrine on which he considered

the Judge's argument to have rested. Mr. S. said that if the cause was to have

been decided on new grounds, the duty of the Respondent was quite plain.

Instead of going into the newspapers, he should have ordered a new argument.

A candid judge would have taken that course. Before he decided the cause

against the claimants on new points which even the counsel for the government

had not made, he should have frankly made to the bar the suggestions which

had occurred to his own mind. It was not a clear case. The cause was ar-

gued in the Supreme Court a year ago, and was not yet decided there. If the

Respondent was to be judged here by his own rules, the example of interfer-

ence with the due and regular administration ofjustice was his own too. That
part of his answer in which, speaking of Mr. Lawless, he has said that " the

effect to be produced from such a publication was manifest, and, both in law

and morals, every man is presumed to intend the natural consequences of his

own actions," was a striking rebuke of his own conduct, and the comments of

his counsel on the dangers to which the impartial administration of justice had

been exposed in these cases, had been the severest censures on their client.

Mutata nomine, de te fabula narralur.

Mr. S. said that it Mad also been alleged in the Answer, that the publication

of Mr. Lawless.was calculated to " excite the resentment and hostility of the nu-

merous and influential body of land claimants in Missouri and their connexions,

against the Judge, who alone composed the court ;" and, again, " to inflame
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the resentment of the very numerous and powerful body of land claimants in

Missouri, together with that of their adherents and connexions; and thus to ar-

ray against the Judge a power which might overawe and control him in the
decision of the pending cases ;" and, again, " to influence and restrain the
court in the free and independent exercise of its judgment." Mr. S. said that

after all that had been set up on this point with so much gravity in the Answer,
upon naked assertion only„it was now time to ask what proof the respondent
had offered to the truth of the suggestions which had been thus thrown out?

Where was it to be found? What witness had he called on? Of whom had he
ventured to ask the question whether the slightest excitement had been pro-

duced either among the claimants or in any body else? His friends were here
and the witnesses who have been called on either side, were gentlemen of the

most extensive acquaintance and information among the people of that State.

The counsel for the claimants too are among them. With this full opportunity
to make good the suggestion that he was surrounded by " claimants so formi-

dable in numbers, and some of them at least, it is to be feared, still more for-

midable by the absence of moral restraint and by their frontier habits of life,"

and to show further (what would inevitably have been the effect of the publica-

tion of Mr. L. if it was assumed that society was thus constituted) that the

hostility and resentment ofthe claimants was in fact excited to the last degree,
—the Respondent had declined to ask a single question on these points, made so

material to his defence in the Answer. There had been arguments and asser-

tions only, in the place of evidence. That point was open to inquiry and
could it be doubted that if these assertions could have been made good, he
would have offered some proof to this Court to show his actual situation in

these causes? It had been proposed, indeed, to ask a witness his opinion of

the tendency ofthe publication, but that inquiry had been overruled. The in-

quiry had still been open, however, throughout the trial, to proof of the fact it-

self that any hostility or excitement had been produced or even existed there.

To that point, the Respondent's counsel had prudently avoided all inquiry,

doubtless under the impression that it could be demonstrated more favourably

for their client by argument than by proof. Mr. S. said, that this part of the

answer too could be set down only to the same imaginative powers of recital,

which had swelled the cases then pending to " unsettled claims for millions of

cures.'''' It had turned out in evidence at last, that this formidable body of ban-

ditti, which had been arrayed on paper here, in all the terrors which fancy could

paint, were the families of a few of the old French settlers and the " rude as-

saults " which the Respondent had so alarmingly expected to find in their

" propensity to the summary process of self redress," were to be apprehended
from a few old women and children who were to be led on by the widow of An-
toine Soulard and her daughter.

Mr. S. said that there had been another feature ofthe defence to this im-

peachment, in all its stages, which had doubtless attracted some notice. The
history of these claims had been given in some ofthe papers offered by the Res-
pondent, and especially in his letter to the House of Representatives, in a way
that was calculated to draw to himself some merit for a decision in favour of

the government. Else, why had (hey been so carefully arrayed and so prom-
inently asserted to have been calculated to " startle the nation;" "to awaken sus-

picions; " and why the commentaries on the " skill " which the Respondent had
to meet on the part of the claimants, the former liberality of Congress, the
" class of characters " who held the claims and the forgeries which were to

be apprehended? The case of Soulard and the commentary of Mr. Lawless
had no relation to these topics. The genuineness of that concession had been
found by the jury before the Responds nt himself, and he was satisfied with the

verdict. We should hope that the Respondent had not thought himself entitled

to favor or merit for his decision in the Soulard case—that he neither considered

himself a governmental officer nor believed that any judge could render a ser-
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vice to his country, by a decision in favor of the government at the expense of

the rights of the humblest citizen.

Mr. S. said, that although it had been said in the first instance that it was
" not the form, but the substance " of the publication of Mr. L. which the Res-
pondent had treated as a contempt, yet, in the Answer here, as well as in argu-

ment, it has been considered that the forms of expression in the introductory

part of the article in question, abound with the most " contemptuous misrepresen-

tation " and insult to the court.

The article first said, that the writer has "read with the attention which the sub-

ject deserves the Opinion of Judge Peck on the claim of the widow and heirs of

Antoine Soulard published in the Republican of the 30th ultimo. I observe that

although the Judge hasthought proper to decide against the claim, he leaves the

ground of his decree open for further discussion." This is gravely said in the

answer to contain a contemptuous " sneer. " The argument to prove it to be so

was then made out by italicizing the words " although the Judge has thought

proper to decide against the claim." But in the argument here, it has been shown
with znore apparent confidence by the enunciation of the words" thoughtproper"
with the actual accompaniment of a suitable sneer for that purpose. The
contempt seems not to have consisted, in the Judge's opinion, in the words
themselves, but in the peculiar intonation of which the power of the human
voice was susceptible in the speaking of them. Mr. S. said that he had heard

that the meaning of words might be aided by innuendo, but the law had no

terms to express this new improvement in the way of explanation. He had
met with only one case in his scanty reading, which seemed to be at all analo-

gous to it or which might have furnished the Respondent a precedent for deter-

mining this species of contempt. John Home once said to a friend, that after

the judge had decided on the trial that there was no treason in the words of a

certain song, he intended to have sung it to the jury, to give his Lordship an
opportunity of deciding whether there was any in the tune.

The answer had further alleged it to be contemptuous and insulting, to

have said that the Judge had erred in certain " assumptions" of fact and doc-
trine. This poor word had been so much persecuted in the Answer as to have
been dressed out in italics at almost every page. It had been fairly pilloried

there and been made to ring with emphasis here throughout the argument of
the counsel, as if Mr. Lawless had maliciously selected it to express that an
opinion of twenty octavo pages, which the public had before them to examine
for themselves, was a mere string of dogmatical postulates. It was quite

unfortunate for the Respondent, that the draftsman of his Answer should have
attempted to fasten a contemptuous sense on this word. The Respondent him-
self had used it in reference to the argument of Mr. Lawless, in his Opinion in

the Soulard case.
" It is contended on behalf of the petitioners, that the 81st article of the ordi-

nance of the King of Spain became in force in Louisiana immediately on the
ratification of the treaty of Fontainbleau, of the 3d of November 1762; or,

at all events, on the occupation of Louisiana by Spain in 1769, under that

treaty.
" The assumption that this article of the ordinance became in force in Loui-

siana, as contended for, either as it is attempted to be supported by the law of
nations or by the proclamation of Count O'Reilly, Governor General, appears
to be without foundation."

But this was not all. In his printed opinion, laid before this court, in the
case of Choteau, he had used the same word in reference to his own argu-
ments.

" It may be assumed, that the country which was present to the mind of the
Spanish monarch in the formation of this ordinance, consisted of the dominions
which were then ruled and governed by him; and that that country, such as it

then was, is that in which alone those laws were to have authority; and that
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Louisiana not then having heen acquired, was consequently foreign to his
mind, and would remain unaffected by those laws, until they should be extend-
ed there by his will. This assumption rests upon the terms of the ordinance;
upon the policy which is recited in the previous part of it, in relation to the
expediency that the laws which were to govern should come to the knowledge
of all; upon a fundamental law of the kingdom, that the promulgation of the
law should precede its obligation; upon the principle that the laws of a ceded
country continue in force until changed by the new sovereign; and upon all

the forcible considerations which establish this principle as an indispensable
maxim in the code of nations: an assumption which is also in accordance with
the opinion of O'Reilly, as evinced by his subsequent introduction of those laws
by proclamation."

Mr. Storrs said that he really thought it to be a waste of time to follow these
trifling criticisms. It was true that a mind distempered by jealousy and misled
by false notions of judicial dignity or which placed a conceited value on its own
powers, might quarrel with any harmless word. That this Opinion of the Re-
spondent did contain a vast mass of facts which had not been proved in evidence,
no one would deny. It may have been proper to state them, and perhaps it

would not have been necessary to have proved them. They related chiefly to

the history of the country and to the Spanish laws and ordinances. But they
were controvertible by the parties ;—and if any thing was assumed which they
denied, it was not disrespectful to the Judge in any sense to say that he had
erred in such an assumption. The verb was not more offensive than the noun,
and if that had been used, the most carping spirit could hardly have felt dis-

turbed. The one might not flow as smoothly as the other on the ear, but there

was no sting in either to a candid or a gentle mind.
Mr. Storrs then proceeded to examine the first nine specifications contained

in the Article, signed " A Citizen." The other specifications would be examined
by his fellow manager (Mr. Buchanan), who was to close the case on the part

of the House.
The question on this branch of the case was not whether the Respondent had

decided the case of Soulard correctly, but whether he had virtually decided
the points stated in the publication of Mr. Lawless. The merits of the claim

were not in question here. Mr. S. said that throughout the Answer of the Re-
spondent on this part of the case, as well as in the whole argument which had
been offered here to sustain it, there had been one lurking error in the manner
of treating the article written by Mr. Lawless, to which he would first call the

attention of the court. It had been assumed (and he did not intend to use the

word in any offensive sense) that this publication purported to be an abstract

of the errors of the Respondent appearing on the face of the printed Opinion. It

had then been argued that Mr. Lawless had imputed to the Judge in some of

these specifications, opinions on some points of Soulard's case, on which the

Opinion itself was entirely silent and had thus been guilty of gross misrepresen-
tation. Thus, the 16th and 17th specifications were that the Judge had de-

cided,
" 16. That the historical fact, that nineteen twentieths of the titles to lands in

Upper Louisiana were not only incomplete, but not conformable to the regula-
tions of O'Reilly, Gayoso, or Morales, at the date of the cession to the United
States, affords no inference in favor of the general legality of those titles.

" 17. That the fact, that incomplete concessions, whether floating or loca-

ted, were, previous to the cession, treated and considered by the Government
and population of Louisiana as property, saleable, transferable, and the subject
of inheritance and distribution ah intestato, furnishes no inference in favor of
those titles, or to their claim to the protection of the treaty of cession, or of the
law of nations."

These specifications had been charged to have been a coinage of the " mint
of the writer's own imagination ;

" and the Opinion having been confidently ap-
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pealed to in the argument, to show that the Judge had said nothing whatever

on these points, it was then charged that Mr. Lawless had therefore grossly

misrepresented the court. The fallacy of this ingenious mode of demonstration

consisted in first, assuming that the publication was designed or to be under-

stood to be an analysis of those points in the Soulard case, which appeared on the

face of the printed Opinion only. Such was neither the object of the article or

its purport. The history of the Soulard case was well known in Missouri.

Every claimant under the act of 1824 well understood the grounds on which that

case had been argued and submitted to the Judge and on which the claims gen-

erally rested for confirmation. The counsel too in all the cases relied on the

same points. The argument of Mr. Lawless had been printed and a copy of

it was before the Judge. The article signed "A Citizen " was addressed to a

community who were perfectly conversant with the whole case, with all the

points of law and evidence which had been relied on before the court and who
had the argument of Mr. Lawless and the printed Opinion of the Judge both be-

fore them. It was one of the points first taken and one of the most prominent

arguments on the part of the claimants, that the historical facts stated in the 1 6th

and 17th specifications were strong presumptive proof of the legal authority of

the lieutenant governors of Upper Louisiana to make such concessions. The
argument of Mr. Lawless enumerates these cases as a part of the known his-

tory of the colony, and insisted on the strength of the inference thus fairly to

be drawn from these facts ; and he showed that the governors general of the

province had confirmed such concessions. The Court was bound to notice these

historical facts, although the answer of the Respondent seemed to have treated

them as facts requiring parol or other proof. In deciding the case and in the

printed Opinion, the Respondent took no notice whatever of these facts, allowed

no weight to the inference which the counsel had drawn from them and passed

over that prominent point in the case altogether. Mr. Lawless accordingly

said, that he had erred in assuming that these historical facts " afforded no infer-

ence in favor of the general legality of those titles." This specification of error

was addressed to those who had the whole argument as well as the Opinion be-
fore them. No man misunderstood or misinterpreted it. It was, besides,

strictly true to the very letter. To pass over in total silence such a prominent
argument in favor of the authority of the lieutenant governors, was to assume
without argument, that not only no such inference could be drawn, but that it

was totally unworthy of any refutation. But now, the Respondent's counsel, af-

ter laying entirely out of view the notorious fact that this whole matter was
before every man who knew any thing of the Soulard case and then assuming
that the article written by Mr. Lawless was an abstract of points specifically

settled on the face of the. opinion only, had proceeded to convict Mr. Lawless of

misrepresentation in that way, by showing that the Respondent had passed that

point of the case over in silence. Accordingly, the Answer had said that there

was " no such assumptions there, nor one word in the Opinion to countenance
either imputation." It was in the very truth of this assertion, that the error of

the Respondent consisted. If he had proceeded to repel the inference from these

'historical facts by argument, it could hardly have been charged that he had
-assumed it to be unworthy of notice. Mr. Storrs said that as the publication

had been thus addressed to a community perfectly conversant with all the facts

and points in the Soulard case, it had also been very naturally said in the in-

troduction of the article itself, that the writer should not "enter into any de-

veloped reasoning " on the subject, and that "as regards most of the points,'''' it

was not " absolutely necessary." It was in that light that the publication was
to be considered It would tend to place the Respondent himself in a ridiculous

light, to suppose that before an audience in Missouri, who had all these papers in

their hands, he had gravely undertaken to treat this publication of Mr. Lawless

as an abstract of his printed Opinion. No one there could have mistaken these

specifications and it would be imputing to the Respondent the grossest ignorance
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of the case argued before him, to say that he could possibly have misunderstood
it himself. The publication, therefore, was to be treated here, as in fact it was,
as an epitome of the points ruled and overruled in that case.

Mr. Storrs said that it appeared to him that the Answer was extremely uncan-
did in its comments on the specifications which he had thus incidentally noticed.

It was now said that these historical facts, and the facts stated in the 17th

specification, were not in proof. If this had been the real ground on which the

Respondent had disregarded that point in the argument when he decided the

cause, we should have expected that he would have said so at the time. But
nothing even of that sort, was to be found in the Opinion. But was it true

that these facts were not in proof? The complete titles by the governor gen-
eral, enumerated in Mr. Lawless' argument, are there stated to be " ready to be
produced for the inspection of the Court." 'Those issued by the intendant

general, Morales, were also " ready to be produced to the Court." From the

argument itself, which gives their dates and many particulars of them with ex-

tracts, no one can doubt that when the cause came on, the copies were in court

and no objection appears to have been ever made on the other side to the insuffi-

ciency of the proof. As to the transfer of incomplete titles inter vivos, and their

distribution and sale as property of testators and intestates, the argument states
;

" In support of these propositions, we refer to the records in the office of the

clerk of the Circuit Court for the county of St. Louis ;" and it enumerated seven
records, to which the judge was specifically referred. The usage and practice

of the colony had been relied on to show the legality of the authority of the

officers issuing these concessions. This was a question of history purely, on
which the courts would judicially take notice of the records of the colony as

historical evidence of the practice of the colonial government, without the for-

mal, technical proof of the original papers on file in the public offices. This
is the very reason why these historical facts do not appear in the record of the

proceedings in Soulard's case. It might as well have been said that Stoddard's

history of Louisiana, which was also referred to, had not been inserted in the
record. The act of 1824 had required the judge to state in his decree the laws
or ordinances from which the claim was " alleged to be derived." The usages
and practices of the colonial government were relied on, as cotemporaneous
expositions or proofs of the law, and the Respondent himself clearly considered
this part of the case in that light. In his decree, he explicitly negatived, as a
point of law, the position of Mr. Lawless that these historical proofs afforded

any inference in favor of the legality of the titles.

After premising his views of the Spanish regulations themselves, the decree
went on to say, that the " principles, commands and prohibitions in those reg-

ulations contained, are not to be reconciled with any idea of the legality of the

said concession, and are incompatible with the existence of any law, usage or
custom, in conformity with which the said concession might have been confirmed,
had no change of sovereignty taken place." The decision of the case of Sou-
lard was postponed at the last term of the Supreme Court (4 Peters' Rep.
512.) that the court might obtain further information, consisting of document-
ary evidence of the laws or ordinances regulating the land system of Spain in

Louisiana. The Chief Justice, in that case, stated as a matter of history, the
practice of the deputy governors and other officers in that colony. Mr. Storrs re-

peated that it was the duty of the Respondent as a judge to have examined the
records to which he had been thus referred, even if copies of them had not been
in court or furnished on the argument. If he had done his duty in that respect,
(and it was not even certain that he had not) he has then admitted himself that
the position taken by Mr. Lawless was correct. In his letter to the House of
Representatives, he says: " Had those facts been in proof', they would have af-
forded an inference in favor of the claim, and the presumption arising from them
would have been fairly weighed with the other evidence in the cause." The
apology for not treating these facts as in proof, had also been thus given:
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" The fact, if historically true, was not a fact about which a written history
would have been received in evidence, because it was too recent and because
the archives of the province were at hand to make good the fact, if true, and
afforded the best, and therefore the only evidence of which a court could judi-
cially take notice.'''' This was the very reason why the apology now set up was
groundless. It was these archives of the province which the Respondent was
bound to take notice of judicially, that is, without technical proof. No written
book of history was offered on this point. The archives themselves were the
history of the province. The more recenf, the clearer would the practice
have appeared. The authority of the lieutenant governor was not asserted
as a matter of prescriptive right, but the practice was alleged as a cotempora-
neous and uniform exposition and adoption of that interpretation of his powers by
his superiors. Mr. S. said that it was evident that the apology now set up for dis-

regarding all that portion of the argument of Mr. Lawless, was an after-thought.

He would not enter upon any further argument as to these two specifications.

His fellow manager would notice them more particularly. He had only re-
ferred to them at all, to show that Mr. Lawless' publication was to be treated
here as a publication addressed to a community, who had the original argument
and the printed Opinion before them, and who were well acquainted with the
whole case. With this explanation, he should proceed to the specifications

which he had proposed to examine.
Mr. Lawless had imputed error to the Respondent in assuming or taking the

two positions,
" 1 . That by the ordinance of 1 754, a sub-delegate was prohibited from mak-

ing a grant, in consideration of services rendered or to be rendered.
" 2. That a sub-delegate in Louisiana, was not a sub-delegate as contem-

plated by the above ordinance.''''

The first objection taken to the second of these specifications was thus given
in the respondent's answer:

" To the readers of this article, who had never seen the Opinion of the Judge,
(which was the case with a great mass of its readers) this charge must have
exhibited the Judge in the light of having assumed the ridiculous solecism
' that a sub-delegate was not a sub-delegate,' since to such a reader the addi-

tional words ' as contemplated by that ordinance,' could have presented no in-

telligible qualification of the absurdity."

Mr. iStorrs said, that he thought it would be difficult to find a man who could
read at all, who would confess that he understood this specification to say that

the Judge had decided that a sub-delegate was no sub-delegate. A reader of this

specification who had any intelligence at all, would be quite apt to find some
intelligible qualification of such a proposition in this sentence. The reading of
the Opinion of the Judge, he thought would not be necessary to qualify any man
of plain common sense to understand that this specification imputed no such
absurdity to the respondent. If such a reader was desirous to know the rea-

sons why the respondent had considered that sub-delegates in Louisiana were
not the sub-delegates referred to in an ordinance of the king of Spain of the

year 1754, he might wish to read the Opinion; or, if he desired a more certain

criterion to determine whether he had decided that point, it might be found in

the Respondent's Answer before this court, where it is said;
" Upon this whole head of argument, therefore, the conclusions of the court

were,
" 1. That the royal ordinance of 1754 was not in force in Louisiana.
" 2. That if it was, the lieutenant governor of Upper Louisiana had not the

powers of a sub-delegate under that ordinance, because he had not been appointed

in conformity ivdh its provisions.''''

Mr. Lawless had claimed in the argument that the sub-delegate power of the

lieutenant governors in Upper Louisiana was the sub-delegate function contem-

plated by the ordinance of 1754. The Judge considered, however, that the
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sub-delegate function, annexed to the office of lieutenant governor as such, was
not the sub-delegate function within the meaning of the ordinance—that the sub-
delegates who could make concessions of land under it, were those only who
had been specially appointed by the viceroys and presidents of the audiencas,
and that the lieutenant governor did not hold his commission from them. That the
lieutenant governors of Upper Louisiana, however, exercised powers as sub-del-
egates in one sense, was an admitted fact. The evidence had shown it, and the
Respondent had accordingly said in his Opinion.—" The evidence ofthe late lieu-

tenant governor of Upper Louisiana to this point, is, that he and his predeces-
sors acted as sub-delegate, without any commission as such; that he and they
performed the functions of that office in virtue of their commission as lieuten-
ant governor, which issued from the governor general of Louisiana; that the
practice in other parts of th? province, in this respect, was the same as in Upper
Louisiana; in all, the lieutenant governors were, ex officio, sub-delegates."
The Judge did not consider, therefore, thai they held their appointments as sub-
delegates under the ordinance, having been appointed in another way; and for

that reason, as well as because the ordinance itself was not, in his opinion, in
force at all in Lvisiana,.that the sub-delegates in Louisiana were not sub-dele-
gatts within the meaning of that ordinance, or, to use the very words of the Opin-
ion itself, that they were not sub-delegates " within the intention of the ordi-

nance."
The complaint made against the first specification was' stated in the Answer

to be, that the court was charged with having " assumed that the ordinance of
1754 contained a positive prohibition" against making grants for services. It

neither imputed that decision to the Judge, nor would the charge bear that con-
struction. The respondent's Opinion had maintained that grants could only be
made in any rase, except for certain considerations, which the ordinance enumer-
ated and that this enumeration excluded the case of services altogether. In-
stead of using the expression that the Judge had decided that a grant for ser-

vices was not authorized by the ordinance and so forbidden, because it pre-
scribed the only cases in which grants could be issued at all, the writer had ex-
pressed it in the form of the conclusion which followed from the view taken by
the Judge of the effect of that ordinance. It was not possible that any claim-
ant could have been misled by this specification. They had the argument of
their counsel before them, and the Answer itself asserts that it was " strongly
pressed in the argument of " Soulard's case," and had been " as strongly admit-
ted," that there was " no such positive prohibition.'''' The complaint against this

specification consisted, therefore, of placing a false sense here upon that word,
which was never imputed to it any where else and which no man had probably
ever thought of until the Answer was filed in this case.

"3. That O'Reilly's regulations, made in Ftbruary, 1770, can be considered

as demonstrative of the extent of the granting power of either the governor gen-
eral or the sub-delegates, under the royal order of August, 1770."
The Answer states, on this point, that the court did not refer to the prior reg-

ulations of O'Reilly, as being "tn themselves demonstrative " of the g anting
power under the subsequent royal order of 1770. Nor does this specification

by Mr. Lawless assert that the court had so decided. There was. nothing very
absurd in the Opinion of the Respondent, in considering that all the regulations
of the governors general under the authority of the crown and the royal orders
of the Crown itself were parts of one uniform system of policy in the granting
of the public lands. That the Respondent considered the regulations of
O'Reilly of February, 1770, to have been afterwards sanctioned by the Crown,
is clear from the Opinion itself; and it was quite obvious, therefore, that in ex-
plaining the meaning of the royal order of August following or in searching
for its terms, (for it was not. before the court,) the Respondent had very proper-
ly referred to the antecedent regulations of the same year, from which he might
fairly infer the extent of the granting power which the subsequent order, not
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then before him, may have been designed to sanction. The regulations and or-
ders were all in pari materia. It appears from this case in Peters' Reports,
that the Supreme Court have but recently obtained a copy of the order of Au-
gust, 1770. Mr. Lawless had said in this specification, that the Respondent did

consider that these regulations of O'Reilly afforded some evidence and some
just inferences as to the probable terms of the order which shortly followed
them; or, in other words, that they might be fairly resorted to, for inferring the

extent of the granting power which the royal order had probably afterwards
sanctioned or affirmed. The question was as to the authority of O'Reilly to

make the regulations and they involved the extent of the power of the gov-
ernors general in the granting of lands. The respondent said accordingly in

his Opinion;
" That the regulations of O'Reilly are of a date anterior to the order of 1770,

does not appear to affect their authority. There would not, necessarily, be
such a repugnancy between this order and those regulations, as to annul the

latter. The subsequent sanction of these, and the presumption of their being au-
thorized, thence arising, must be considered sufficient to give them the authori-

ty of law, whether the power to make them was comprised in the general and
extraordinary powers given to the governor general, O'Reilly, previous to the
order of 1770 or not." Mr. Lawless may have considered that the reasons
which he had urged to the court had been sufficient to repel the inference to

be drawn from O'Reilly's regulations as to the terms of the subsequent orders.

That question, however, was immaterial here. It was enough that the rea-

soning of the court on the other side had not been misrepresented. It is now
stated in the answer, that the Judge was correct.

" The respondent will here observe that since the decision in Soulard's case,

a copy of the royal order of the 24th of August. 1770, has been procured, and
it is found that the inference drawn by the court from existing appearance* was
correct; the order being nothing more nor less than a mere, simple ratification

by the King, of the antecedent regulations of O'Reilly, of which a copy had
been forwarded to Madrid for the royal consideration." If this were true, and
he did not doubt it, Mr S. said that it was to have been regretted that the Res-
pondent had not contented himself with this supposed triumph in argument over
Mr. Lawless as to the inferences which he had drawn from O'Reilly's regulations

of the probable character of the order which followed them so soon. It now
turns out that it was, in the Respondent's opinion, a very sound deduction.

" 4. That the Royal Order of 1770 (as recited or referred to in the preamble

to the regulations of Morales, of July, 1799) related exclusively to the governor
general."

The answer of the respondent affirms that this is " another wanton and wil-

ful perversion of the reasoning and conclusion of the court. The court never
pretended to indicate the whole extent of the royal order of August, 1770; " nor
had Mr. Lawless asserted that the court had done so. The question before the

court and understood by every one who knew any thing of the case, or who
had read the argument or the Respondent's Opinion was, whether the power of
granting lands, contained in this royal order, was vested in the governor general

only—or, in other words, the civil and military governor of the colony. The
Respondent had expressly said in his Opinion;

" We have the testimony of Morales, the intendant, in the prramhlr to his reg-

ulations, that the power to grant lands belonged to the civil and military gov-
ernment—after the order of the 24th August, 1770, the powers of the civil and
military government both centered in the governor general. To him belonged
the power to divide and grant lands, in virtue of this order."

The question in the cause was whether the concession issued by the lieuten-

ant governor was sanctioned by the order of 1770 ; and when the terms of the

royal order were spoken of by all the parties, it was in reference only to the

power which it conferred of granting the public lands. Speaking of this and
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nothing eise and on a point which the Respondent himself could not misinter-
pret, Mr. Lawless had here said that the court considered the order to relate
exclusively to the power of the governor general only. It was this " one fea-
ture " only of the order that was the subject of the argument, and the Respond-
ent himself so treated it in his Opinion. The " whole extent " of the order was
not the sul ject of the argument, the Opinion or these specifications. That part
of it which was in controversy in the Soulard case, related to the granting of
lands only, and whenever it was spoken of, it was understood by every body to
be referred to on that point only.

"5. That the word ' mercedes, 1
in the ordinance of 1754, which, in the

Spanish language, means '
gifts ,' can be narrowed by any thing in that ordi-

nance or in any other law, to the idea of a grant to an Indian or a reward to an
informer and much less to a mere sale for money."
The Respondent's answer had asserted again, in a style of language some-

what unusual for the grave and calm temper which should distinguish a judicial
defence, that this specification also was " the pure coinage of the author's own
brain."

" For in -the first place, it is not true, that the judge either assumed or ad-
mitted that the word mereedes , in the Spanish language, means only gifts; on
the contrary, the judge held that it was capable of being translated grants, and
had, in fact, been so rendered by the translator to the government."
"Thus, the leading proposition, with which this charge sets out, to wit! that

mereedes means gifts-, and was so assumed or admitted by the judge, on the truth
of which proposition the whole sarcasm depends, is false in fact."

And so indeed, said Mr. Storrs, is such a proposition false. He could have
wished that the Answer had manifested more candour in the exposition of this

specification. The charge contained no such imputation as the Answer had
asserted. The fallacy of this construction of it consisted in still persisting that
the publication of Mr. Lawless purported to have been made up of extracts from
the printed Opinion; instead of being a mere enumeration of such errors as, in

the opinion of Mr. Lawless, it was believed to involve and a publication ad-
dressed to a community which was familiar with the whole case. Mr. S. said

that the Respondent must have been so well acquainted with the case itself, that

it was hardly possible to attribute such a misinterpretation of this specification

to an honest misconception of its true and fair import.

Mr. Lawless insisted in his argument, that the word " mereedes,^ in the royal
ordinance of 1754, meant gifts, and that it was therefore sufficiently comprehen-
sive to infer an authority to concede lands beyond the cases afterwards more
specifically stated in it. The court was of a different opinion and decided
that its true interpretation was grunts, and that the grants contemplated by the

ordinance were those only which it afterwards specified, viz. on sales and
compositions for revenue—-to the inhabitants for pasturage and commons—to

the Indians for tillage, &c, and rewards to informers. The argument and Opin-
ion were in every man's hands, and Mr. Lawless, addressing himself to those
who knew precisely his own argument on the one side and the Opinion of the

Judge against it, made this specification of error. The respondent now takes

into his own mouth the words,—" which in the Spanish language mans gifts"

—

which are the words of Mr. Lawless in reference to his own argument ; and af-

ter thus placing himself in a ridiculous light before the public, gravely charges
the sarcasm which he would thus impute to this specification, on Mr. Lawless.

These words are the assertion of the writer and the repetition of the definition

of the word which had been asserted by Mr. Lawless himself and here repeat-

ed. But the Answer still persisting in the erroneous assumption that the arti-

cle was an abstract of language taken from the Opinion only, had contrived in

that way, a ridiculous exposition of the charge and then imputed it to the

writer of the article.

53
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"6. That O'Reilly's regulations were, m their terms, applicable, or were, in

fact, applied to, or published in, Upper Louisiana."

It is said in the Answer, that this is not true " in the sense in which the writer

manifestly intended it to be understood by his readers." The specification does

not charge that the court had decided that the regulations were " in terms "

applicable to Upper Louisiana, that is, in express words, but in their terms, i. e.

their provisions. The Answer therefore had correctly stated that the court

" never did assume or contend that these regulations were, by their terms, ex-

tended specifically to Upper Louisiana," nor is this asserted in this specifica-

tion. It is, that the provisions contained in the regulations were applicable, to

Upper Louisiana. That was the true sense of the charge, and no other,—not

that they had been specifically applied, but were not " applicable in their t<rms "

or provisions, to that part of the province ; and it was in this sense only that it

could be understood by any reader.

The Judge had undoubtedly decided that these regulations (of O'Reilly) were

applicable to LTpper Louisiana, and that they were in fact applied to ami actually

published there. The answer re-affirms it when it says
;

"The court did say that O'Reilly himself had declared these regulations to

be published for the government of the grants of land in the province of
Louisiana ; that is to say, in the whole province, because he himself had

made no exception of any part of it. And the court did further say, that

the policy of the regulations applied as well to one part of the province as

another." The only complaint set up in the answer to this specification was,

that it imported that he had decided that the regulation had, in cijirtss terms, of

itself specifically been applied by name to Upper Louisiana,—a sense which it

was clear the charge would not bear without perverting the words.
"7. That the regulations of O'Reillv have any bearing on the grant to

Antoine Soulard, or that such a grant was contemplated by them."
The whole complaint on this point in the Answer was comprised in two brief

sentences:
" This is another misrepresentation, of the same character with the last, in-

tended to mislead the reader to the prejudice of the court. The Judge never

did assume that the regulations of O'Reilly had any bearing on the specific grant

to Antoine Soulard; and so far from saying that such a grant was contemplated

by them, the court decided the exact reverse, to wit: that no such grant ever

was contemplated by them." The same perversion of the sense of this specifica-

tion was made as in the last. The charge did not import that the Judge had
ever said that these regulations specifically bore on the Soulard claim, i. e. by

name, if such is the meaning of this complaint. No reader could have so

understood it; for the regulations of O'Reilly were made in 1770, and the

concession to Soulard was not issued until 179G. When it is said that the

Respondent erred in considering that these regulations had any bearing on the

grant, it is to be understood that he erred in treating them as affecting its va-

lidity in any way or to be resorted to at all for determining whether the issuing

of this concession had been authorized by law; it having been also contended
by the claimants, that the regulations of O'Reilly had leference to a different

sort of grants and that they were never intended to serve as rules in cases like

Soulard's, or, in other words, that no sjtch grant, i. e. of that kind of conces-
sions was contemplated by them. Again, Mr. Lawless had contended that the

regulations of O'Reilly as to the granting of lands, did not extend at all to

Upper Louisiana and that this concession to Soulard was therefore out of the

purview of them. The Judge decided, however, that they did extend to Upper
Louisiana, and that, therefore, all grants there were within the regulations, i. e.

within the contemplation of them ; or, in other words, that all grants in Upper
Louisiana were to be rcgidated by them. This was the true meaning of the
specification and it bore no other. Every grant to be made in Upper Louisiana
was, therefore, within the purview of them, in his opinion. " From what has been
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said," continues the Answer, " it appears that the regulations of O'ReiUy, of
Gayoso and of Morales, are the only laivs which regulated the distribution of
lands in Louisiana under the Spanish government. Was the concession in this

case authorized by those laws ? It is not pretended that it was, and that it

was not, is unquestionable. But it is insisted for the petitioners that the reo-u-

lations of O'Reilly did not extend to Upper Louisiana.'"

Again, "The regulations of O'Reilly were made for the entire province;
they were made, as we are informed in the preamble to them, in consequence
of petitions from the inhabitants and of the information derived by the governor
in his visit through the country," &c.

Again, " It would appear that the policy apparent in O'Reilly's regulations
did extend itself to the province of Upper Louisiana."
The Judge decided that these regulations did not authorize such a grant as

that to Soulard; and that was the only sense in which his Answer in this point

was true, when it says that he decided that " no such grant ever was contem-
plated by them." That they contemplated al! "rants in Upper Louisiana was
the very point which he ruled and he must have settled, therefore, that Sou-
lard's was within the purview of them. This was accordingly so stated by Mr.
Lawless in this publication.

" 8. That the limitation to a square league of grants to new settlers in Ope-
lousas, Attakapas and Natchitoches (in 8th article of O'Reilly's regulations)
prohibits a larger grant in Upper Louisiana."
The answer had put its usual embellishments of the imagination on this spe-

cification also and had accordingly interpreted this charge to be an " isolated

assumption, on the part of the Judge, that the mrrc limitation to a league square,
in Opelousas, Attakapas and Natchitoches, did, per se, prohibit a larger grant
in Upper Louisiana." A very brief examination of his Opinion would show
that this was a very free paraphrase of this specification. In reply to the po-
sition that O'Reilly's regulations did not extend to Upper Louisiana, where
Soulard's grant was made, the Respondent had fortified the argument which he
drew from the regulations themselves by further considerations drawn from his

views of the policy of the system adopted by O'Reilly; and in illustration of
his argument, had also referred to that part of the 8th section of the regulations

which had prescribed that " no grant in the Opelousas, Attakapas and Natchi-
toches shall exceed one league in front by one league in depth." The claim-

ants would naturally insist that if these regulations applied to Upper Louisiana

at all, the quantity of land conceded should not be limited there, by reason of

the introduction into the regulations of a limitation of this power as to lands sit-

uated in another part of the province. But the Respondent considered that the

regulations would bear a different interpretation and said in his opinion
;

" Upon what reason is it to be believed that the governor general intended

to authorize grants of land in Upper Louisiana upon principles different from

those upon which grants were to be made in every other part of the province?

Upon what reason were grants of land to be limited in quantity in Natchitoches,

Attakapas and Opelousas, and unlimited in Upper Louisiana?"
Now, said Mr. S., all these might have been very pertinent questions to have

been put to the Governor General himself, who had thought proper (he did not

mean to speak contemptuously of him) to confine that limitation to those three

places only. But it appeared to Mr. Lawless somewhat singular that a limita-

tion of the granting power expressly confined to these places only, should have

been construed to import a prohibition as to another part of the province; and

that too the more especially, as these regulations, which, except on that point,

were general in the opinion of the Judge and applied to the whole colony,

contained no similar prohibition as to lands situated any where else. As Mr.

Lawless had failed to discover the strength of that sort of reasoning, he enu-

merated it as an error ofjudgment on the part of the Respondent.
" 9. That the regulations of the governor general, Gayoso, dated 9th
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September, 1797, entitled " Instructions to be observed for the admission on

new settlers," prohibit, in future, a grant for services, or have the effect of an-

nulling that to Antoine Soulard which was made in 1796, and not located or sur-

veyed until February, 1804."

Mr. Storrs said that one of the chief complaints which had been made against

this specification, in the Answer, consisted in a miserable perversion of the

words " have the effect of annulling." He would read that part of the an-

swer.
" The Judge is represented as assuming that the regulations of Gayoso in

1797, annulled the prior grant to Soulard, which was made in 1796. But he
made no such assumption. He assigned no retroactive effect to those regulations.

The character he assigned to them was purely prospective. This honorable

Court will be pleased to observe, that the King of Spain bv one of the laws in

the Rrcopilacion (Law 11, page 969, Land Laws.) had required all persons to

whom lands had been distributed, to take possession within three months, on pain

of forfeiture. Gayoso and Morales, pursuing the example of their sovereign,

made similar regulations in Louisiana. The 14th of Gayoso required all to

whom lands had been granted, to take possession within one year, and to make
a specified progress in cultivation in three years, on pain ifforfeiture. The 4th

of Morales is of the same character. Soulard had disobeyed them both. The
conclusion of the court, therefore, was, that his title had been forfeited by this

act of disobedience subsequent to the law. The court assigned no retrospection

whatever to these regulations; but considered them as purely prospective.

Whereas the assumption imputed to the court is, that these regulations struck

backwards at the grant, and annulled it in its origin, although, according to the

implication, it proceeded originally from a competent authority."

And what had Mr. Lawless said in the article signed " A Citizen? " That
the Judge decided that these regulations of Gayoso had the " effect of annul-

ling " Soulard's grant. It was hardly worth the time wasted to enter upon any
argument to show that this was literally true. The grants were forfeited, says

the Answer, by the effect of Gayoso's regulations—and the consequent right of

resumption of the lands by the crown has not the same effect as if the original

grant was annulled ! What right was left to the party? What force remained
in the grant? The annulment of the right under it and the destruction of the

force of the grant, could be nothing less in their effect than the annulment of
the grant itself. Mr. Lawless had said that the Judge claimed that such was
the effect of those regulations. In this sense and it was a very proper sense of
the terms, the regulations were prospective and retroactive both;—prospective

as to the requirements of the law—and retroactive as to the effect of a non-
compliance with them. To use the expressive language of Gayoso himself, as

cited by the Respondent, the lands were " remitted to the domain." In strict-

ness, it amounted to a revocation of the grant ; and if to abrogate the right

conferred by it is not to produce the same effect as to annul the grant itself,

then, and not otherwise, has the Opinion been misrepresented on that point.

It had been further said that the Judge had been misrepresented in the state-

ment, that he had been of opinion that the regulations had forbidden a grant for

services, in future, i. e. prospectively to their enactment. The Answer had as-

serted that it was a necessary implication from this, that the Judge had admitted
that grants for services were allowable, before these regulations were made.
The charge neither implied that, nor had the Judge admitted it.

Mr. Lawless had insisted that such a concession as that to Soulard, i. e. for

services, was authorized before Gayoso's regulations. The Judge had not de-
nied that position, but also had gone into an examination to show that if it were
so, they would not authorize the issuing of such a concession after they were
made. It was hardly necessary to read any part of the Opinion, to show that
such was his argument. This was what this specification imputed and it was
not possible for any who had read the Opinion to misinterpret the specification
successfully.
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Mr. Storrs said that his fellow-manager (Mr. Buchanan) would dispose of
the remaining specifications.

Mr. Lawless himself had set the whole of this part of the case in so clear a
light on his cross-examination and had so triumphantly vindicated his publica-

tion from the charge of misrepresentation, that it would scarcely have been ne-

cessary to have gone over that ground again. It was bare justice to him to say
that he had shown himself to be a complete master of the whole subject, and he
thought that after the Respondent's counsel ventured, with so much apparent con-
fidence, upon that test of his skill and candour, they seemed to have retired at

last from that task of their own ingenuity with some appearance of disappoint-

ment. And he thought that he might safely appeal to the Court for the justice

of the remark, when he said that throughout the whole examination of Mr. Law-
less, he had made the most favorable impression on all who heard him, of his

candour and frankness as a witness and his accomplishments as a gentleman.
If that were the place for the expression of a private feeling, he might say that

any man might consider himself honoured by his friendship. Though he was
of ardent temperament, yet the generous warmth of his heart was but the native

sincerity of his countrymen. His sensibilities were keen, but he had felt be-

fore that the iron hand of power had been laid heavily upon him. He had
heard and read of our free institutions and been instructed that the law had here

spread its broad and ample mantle over the liberties of every citizen. He
came among us, a stranger and an exile—a man who had been deeply wounded
in every noble feeling and in every tender relation of life which had endeared
his native country to his heart. He would have been unworthy of his adopted
country and a recreant to her institutions, if he could have tamely submitted to

the usurpations of the Respondent. He had proved himself to be worthy of his

American privileges, by his respectful submission to the judicial power while he

suffered under the forms of law and his perseverance in bringing the Respond-
ent to answer to his country for the violation of his personal liberty. lie was
aware that he must expect to meet and hear much that would be designed to

wound his feelings as a man and a gentleman. The same spirit which had so

freely poured out upon its victim the bitterness of its resentment even in the

sanctuary of justice, was not yet appeased. He had borne himself through the

argument with that calmness and self-possession with which a man might some-
times well bear injustice, but when he found that the Respondent's counsel had
been instructed by their client to say that he was yet to learn that the " burn-

ing of houses and dragging ofjudges from the bench was not the fashion of this

country," he was evidently moved with suppressed feeling, for he had not been
prepared to hear his native country openly reproached of her misfortunes be-

fore an American Senate. It was, surely, not a crime that he had been born
an Irishman. We cannot have forgotten so soon that in the day of our own ad-

versity, it was in Burke and Barre that we found our most fearless and gener-

ous frientls in Parliament. The blood of his countrymen was mingled with our

fathers in the same fields. It was the native land of one whose death had con-

secrated our liberties and of another whose undying fame we had made our
own. It was the birth-place of Montgomery and Emmett. If the people of

Ireland have been goaded to desperation by a long course of mal-administra-

tion or cold neglect of their wrongs, we could surely forbear to reproach, if we
could not forgive, the misguided resentment of a gallant and generous
nation, who have suffered until oppression was no longer supportable by men,
in all the sensibilities and sympathies of those endearing relations of life, which
bind the human family together as fathers and brethren and friends. Honor-
ed and sacred be the cause of the oppressed everywhere.

Mr. Storrs then proceeded to examine the occurrences which took place be-

fore the District Court of Missouri on the rules against Mr. Lawless, and said

that he considered the whole proceeding on the part of the Respondent to have
been a wanton and unjustifiable abuse of his judicial authority;
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That the general temper and feeling which he manifested was highly unbe-

coming his station;

That his language and manner decisively indicated that he was acting under

the influence of personal resentment;

That the Respondent himself had shown in evidence that the personal rela-

tions between him and Mr. Lawless had not been of a friendly character for

some period of time before, and that he appeared to have taken that opportuni-

ty to gratify a long-cherished resentment. If the publication had been such a

flaorant contempt as it had been represented here and so dangerously calculat-

ed as he asserted, to provoke personal violence to the court, he had dealt quite

tenderly with the printer who had scattered this firebrand through the State.

But the press itself required not even an admonition from the bench, though in

the cases on which the Respondent had relied for his examples, the Chancellors

of England had punished the printers too for a much less dangerous offence.

But in the present case, which the Respondent had represented to have been of

the most criminal and atrocious character and his escape from actual violence

almost a miracle, the printer was passed harmlessly through the ordeal. It was

only when the name of Mr. Lawless was brought before him judicially, that the

offence demanded the severest retributions of the law. Mr. S. said that the

apology which had been set up, that the Respondent was in danger of personal

violence, had been so completely disproved that it was useless to review the

evidence on that point.

He said that the conduct of Mr. Lawless, throughout the proceedings, was re-

spectful and praiseworthy;

That nothing fell from his counsel that could have been offensive to a patient

or an upright judge ; that they had borne even more than it was their duty to

have submitted to. On the one side, all was passion, impatience and petulance

—on the other, the most respectful deference to the judicial authority. The
Respondent was the only person whose indecorous and intemperate excitement

attracted universal notice. It was quite natural that a community of freemen

should have felt some indignation on witnessing this mockery of justice. Yet
not a word—not a murmur was heard. The Respondent went out and came
back through the crowd, from day to day and from one hour to the next, as

safely as he walked his chamber. He was admonished by the arguments of in-

telligent and able counsel, one of whom was his personal friend, that he was ad-

vancing on tender ground. He was delicately cautioned by another personal

friend in terms that could not be misunderstood; but he told him (and it was
before he moved at all) that his " course xvas fixed." He was a volunteer— it was

all his own work, should he not have paused—reflected—examined? and was

there any part of his conduct which showed that he was proceeding as a calm

inquirer after truth? What case or book was examined? What opinion—and

of what judge, did he consult? The right to personal liberty—to freedom of

public inquiry—of the press and the trial by jury,—in a word, all that was dear

to the American People and which had been dearly purchased, was at hazard.

Was all this not worth the reflection of a day or an hour? Were the counsel

even heard? It was mockery and insult. They might as well have invoked

the deaf adder or the dead. The argument itself was forbidden on some points,

as if his retribution on the victim of his resentment might be delayed too long.

And when and where else was it denied to the least offender in a case involv-

ing his personal liberty, that he should be heard? The judgment followed im-

mediately without reflection, as soon as the irksome forms which had delayed it

had been disposed of with scarcely the semblance of decency; and then followed

that intemperate and disreputable exhibition which the witnesses themselves

could not adequately describe. It had degenerated to personal insult, when

Mr. Lawless could bear it no longer and left the court with the approbation of

his counsel. The sentence itself was proof that his judicial power had been

abused. No one could read the publication by Mr. Lawless and not say that
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if it had even misinterpreted the Opinion on which it commented, a public ad-
monition only would have amply vindicated the offended dignity of the court.
The suspension of his license was a severe punishment of itself. But it was
not enough that his professional character should have been brought into some
disrepute and his livelihood taken away. He must also be made to feel the
Respondent's personal power and submit to the further degradation of an im-
prisonment. Mr. S. said that there was another part of the case which even
his counsel had not explained. Several months after the suspension of Mr.
Lawless had expired, and when he first appeared in court again in a distant

part of the State, the Respondent called out from the bench to the clerk of the
court to know if Mr. Lawless' suspension from practice had expired;—as if in

ignorance of the terms of his own court in the previous year at St.Xiouis! Yet
with all these accumulated proofs of passion and violence, it had been said that
the Respondent was a man of placid temperament and mild and gentle manner. If

that were so indeed, it greatly strengthened the unfavorable inference that in

these proceedings, he had been actuated by personal resentment or some un-
hallowed motive.

Mr. Storrs said, in conclusion, that such was the case on the part of the
House of Representatives, on which they had demanded in the name of the
American people, the judgment of this high Court on the judicial conduct of the

Respondent. If the Court was convinced upon the evidence, that the usurpation
of the unlawful jurisdiction which he assumed and the violation of the constitu-

tional securities of the American People which he had committed, had sprung
from the honest error of his judgment, God forbid that he or any judge should
be condemned for that only. He should consider a conviction in such a case,

a great public calamity. But it was not to be tolerated that in any case, before

any judge, involving the most sacred privileges of this free people, he should
recklessly venture on this forbidden ground in defiance of all the warnings he
might receive, and then demand here that his usurpations should he covered by
the mantle of charity only. He had not been called to answer for an opinion

given in the hurry of a trial and where the ordinary course of the administration

of his duties required him to pronounce a hasty or immediate decision. Nor
had he been surprised into any momentary feeling from the accidental excite-

ment which may sometimes occur in the discharge of the duties of any judge.
The case presented no apology or palliation from such circumstances. The
whole proceeding was his own work—he voluntarily prepared it and deliberate-

ly executed it. There was no proof that he had anxiously, carefully or patient-

ly devoted a moment's reflection to the examination of his judicial powers. He
disregarded the suggestions of friendship and the admonitions of counsel. The
very excitement which drew that crowded assembly into his court-room should
have admonished him to look carefully to his jurisdiction and be well assured
that the authority which he assumed was sustained by the constitution and laws
of his country. It was not to be tolerated, if he had even then seen this publi-

cation for the first time, that he should have retired to his closet, opened a vol-

ume of commentaries, replaced it hastily upon the shelf, and putting on his cloak,

have hastened to his court-room, and investing himself there with his judicial

armour, have sent the sheriff for a free citizen, before the excitement of his feel-

ings had subsided—that as his resentment quickened and his pulse beat faster

under the short delay of a hasty and ill-prepared defence by counsel who were
accidentally in court, he should have seized the first moment of which the forms
of law, with the least appearance of decency, permitted him to avail himself, to

bring down his vengeance on his victim and then appear before this high Court
to plead the errors of his judgment as the apology for his usurpations, against

the violated liberties of his countrymen and the insulted sovereignty of the consti-

tution. Charity, as well as mercy, was indeed a heavenly virtue. It " blesseth

him who gives and him who takes." But before the Respondent claimed that

he should " find mercy, rendering none "—he should have felt assured that it
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was not a case in which it could be 'fairly alleged against him upon the evidence,

that he had never exercised his judgment at all.

Mr. S. said that he should have been glad to have been convinced by the

proof that the Respondent had acted from a pure sense of duty only. He was a

stranger to him, until he was known to him in the course of the duties which the

House of Representatives had imposed on him. Towards him personally, he

cherished no feeling but that of kindness, but he held in much higher respect

the purity of that othce which he had blemished. He should view the convic-

tion of any judge as a public misfortune in some respects, but he should con-

sider it a far greater calamity that the personal liberty of any citizen should

have no better security than the good pleasure or the passions of any man.

He had thought elsewhere that the House of Representatives would have

been faithless to the duty which they owed to the American People, if they

had failed on such a case as this, to bring the Respondent to answer here ; and

the evidence on this trial had confirmed him in that opinion. It was a great

consolation to him, in the discharge of the painful duty which their commands
had imposed on him, to know that the House of Representatives had not pre-

ferred this impeachment with the view of impairing the independence of the

judiciary. He felt himself justified in saying in their name, that the just au-

thority of the judges would find no surer support in any branch of the govern-

ment or any where, than in that House. The counsel might dismiss their fears

and treasure up their rebukes for other times. He felt quite confident that if

the House of Representatives should be called to speak on that subject, the im-

pulse which their moral influence would give to public opinion would be such

as to convince the People of I his country that their Representatives were already

very far in advance of a forensic admonition at the bar of this Court. He had

no doubt that public opinion was already sound on that point ;—but the Ameri-

can People well knew the difference between the independence of the judges

and their irresponsibility. They had been made independent of the Executive

and the Legislature in the tenure of their offices; and it was in that respect,

that their independence was essential to the impartial administration of jus-

tice and one of the best securities of the rights and privileges of the People.

Thev were not responsible to the Executive Department. They were no longer

dependent in England on the favor of the Crown, nor in the Federal Government

on the good pleasure of the President. They had been thus placed above the

temptation of perverting the administration of the laws to serve the purposes of

government against the civil liberties of the country. British history had shown

that judges were, after all, but men. The most striking illustrations of the op-

pressions which the People of England had suffered from the dependency of the

Judges on the Crown were to be found in the abuses of the Star Chamber in the

jurisdiction which they assumed over libels on the public functionaries, and

especially, in cases of contempts of the justice of the nation, and it was a

singular feature in the Respondent's defence on this trial, that he should

have first taken his principles and his examples from the court of Star Chamber
to sustain his jurisdiction, and then turned round to conciliate the favor of this

Court by appealing to the necessity of supporting the independence of the Ju-

diciary. It was the rather inferrible that a Judge who now held his office by

the independent tenure of the constitution, could be actuated by no motive to

revive those judicial abuses at this day, but the love of oppression itself. It

was the privilege of the Judges in England (and unquestionably here also) that

they had been freed from all question or prosecution, except in parliament, for

any thing done by them as judges. But, neither there nor here, had any one

claimed that irresponsibility was a judicial franchise. The country would

cheerfully sustain the independence and just authority of the courts ; but their

real security in this government, was in the affections of the People who had

conferred their independence on them by their Constitution. The judiciary best

commends itself to the American people, by the firm administration of the law
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and nothing but the law—its beneficent protection of property—and, above all,

as the sanctuary of their civil liberties. Its enemies, if any such there be, could
not more fatally weaken the moral feeling which sustains it and more effectu-

ally contrive its ruin, than by successfully teaching this People to believe that

they had unwarily invested the judges with an arbitrary jurisdiction over then-

personal liberty. When they shall have been convinced that their Constitution

has secured the Judges in the exercise of the insupportable judicial tyranny
under which their ancestors suffered, if they did not crush the whole fabric of
oppression at a single blow, they would at least direct their efforts to the find-

ing of new securities for their liberties.

The Court then adjourned.

HIGH COURT OF IMPEACHMENT.

The United States vs. James H. Peck.

Friday, January 28.

The Managers, accompanied by the House of Representatives, attended.

The Respondent's Counsel also attended.

The Hon. James Buchanan, one of the Managers, addressed the Court on
behalf of the United Spates, as follows:

Mr. President,— I concur with the gentleman who last addressed you in be-

half of the respondent, that the fate of the judiciary of the United States may,
to a considerable extent, depend upon the event of this impeachment. 1 believe

his position to be true; and it is that characteristic of this proceeding, which
has impressed me with the deep sense I feel of its great importance. If this

High Court of Impeachment shall establish the claim which has been asserted

by the respondent, in behalf of himself and all other judges, that they possess

the power to proceed in a summary manner against the authors of all publica-

tions, which they may fancy or may believe to be derogatory to their judicial

dignity; if they may deprive such authors of their constitutional right to a
trial by jury, and fine and imprison them at discretion, then indeed the judicia-

ry will be in danger. The people of this country love their judiciary well, but

they love the freedom of their press still better; and if these two great branches
of our civil policy shall be placed in hostile array against each other by the de-

cision of this Senate, God only knows what may be the consequences. It is

this consideration which has given such solemn importance to the (rial in which

we are engaged.
In the letter, which Judge Peck addressed to the House of Representatives,

in explanation of the chatges, which had been preferred against him by Mr.
Lawless, he used this strong language. " The liberty of the press has always

been the favorite watch-word of those who live by its licentiousness. It has

been, from time immemorial, is still, and ever will be, the perpetual dicantatum.

on the lips of all libellers." My colleague thought that this remark was a sneer

at the liberty of the press, and for expressing that conviction he has been se-

verely reproved by the respondent's counsel. I leave the Senate to judge wheth-

er my colleague was not correct in his conclusion, especially considering the

time and manner in which the remark was made, and the body to whom it was
addrer-sed. Be that as it may, I might here observe, that, if " the liberty of the

press has .always been the favorite watch-word of those who live by its licen-

tiousness," the licentiousness of the press has always been the favorite watch-

word of those who are afraid of its liberty. It has been the pretext used in

every age since the art of printing was known, by every tyrant who sought

to demolish its freedom; and even Charles the Tenth himself, when he passed

those edicts against the press, whose effect upon the people hurled him from

his throne, attempted to justify his atrocious conduct by abusing its licentious-

ness. The counsel, who last addressed vou in behalf of the respondent, has

54



426 TRIAL OF JUDGE PECK.

presented to us several figures of speech for the purpose of illustrating the ne-
cessity of restraining this great instrument of our freedom. However happy,
and however eloquent these illustrations may have been, they might with equal
truth and propriety have been applied (though that gentleman would be the

last to apply them) to the edict of Charles X. Figures of speech prove only

the ingenuity or the eloquence of the orator who uses them. They are always
dangerous in a grave discussion, where the guilt or innocence of an accused per-

son is to he established. It would be easy lor me, in answering the gentleman,
to turn his figures against himself and say, Better that the noble vine should

shoot into rank luxuriance, than plant a canker in its root which would destroy

the tree;— or even commit it to the care of such a vine-dresser as the respon-

dent, to lop away all its fruitful branches, and leave it a naked trunk.

The constitution and laws of the several States have conferred upon juries,

under the advice of the court, the trial of the crime of libel. A jury is the

only tribunal to which the liberty of the press can be safely entrusted. To
allow the judiciary to dispense with this tribunal, whenever any publication has
been made affecting the dignity or the official conduct of a judge, is to create a
privileged order of men in the state whose will is law, and who are not only

judges in their own cause of the guilt of the accused, but also of the extent of
his punishment. Such a power, so far as it goes, partakes of the very essence
and rankness of despotism.

Again, the gentleman (Mr. WirO in his introductory remarks observed, that

he apprehended the existence of some strange and unaccountable prejudice in

the minds of the managers, which had influenced and inflamed the spirit of
this prosecution. Indeed the gentlemen seem to believe, that we saw what
was not to be seen, and were constantly imagining what had no existence, save
in our own disordered fancy. Now I would ask of this Court, what possible

ground of prejudice the managers could have had against this respondent ? He
was a judge unknown to fame; " a stranger from the Western wilds." All the

managers, from their professional habits, and most of them too from their politi-

cal feelings, are firmly convinced that, the, judiciary ought to be independent.

I speak no more than the truth when 1 declare, that in the beginning every bias

of my heart was against this impeachment, and that at last I was impelled to

undertake it only by an irresistible sense of public duty.

In reply to this suggestion of the respondent's counsel, I must say there

appears to exist a stronger prejudice in the gentlemen themselves, than they

have even attributed to the managers. I do not blame them for it. I would
not employ an advocate who did not enter deeply into the feelings and interests

of his clients; and it is with pleasure I find that the respondent's counsel excel

in this attribute of a good advocate, as they do in all others. But it does ap-

pear to me to be somewhat extraordinary, that such a sudden and extravagant

friendship for the respondent should have taken possession of the breast of the

gentleman, who last addressed you in his behalf. I am sorry, very sorry, that

we cannot reach the accused, without striking through the heart of his advo-
cate. If this be indeed the fact, it constitutes in itself the best reason I have
yet heard for the acquittal of the respondent.

There was one circumstance remarked upon by the gentleman, (Mr. Wirt,)

as evidence of the existence of prejudice against the accused on our part, to

which, in justice to my friend Judge Spencer, I must be permitted to reply. The
judge, in his introductory remarks, after expressing the regret which he felt at be-

ing obliged to stand before you in the character ofa public prosecutor, said that it

was a cheering reflection, and one which went greatly to allay his regret, that the

House of Representatives, after a mature and laborious deliberation, uninflu1-

enced by any party feeling, had by a large majority agreed in the necessity of

this impeachment. What evidence of prejudice could the gentleman justly

extract from this harmless and very proper remark ? Did he really believe that

a man who has so long occupied a distinguished judicial station in his own
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State, and whose fame as a jurist has long been known to the people of this

country, intended to come before the highest tribunal in the nation, and insist

that any proceedings which had taken place in the House of Representatives

could furnish the least evidence of the guilt of the accused before the Sen-
ate ? He never intended to express, nor did he express, any such sentiment;

and yet so prejudiced was the learned gentleman himself, that he thought it

necessary to take up the time of the court in proving, that as the indictment

found by a grand jury is no evidence of guilt before a petit jury, so, neither

ought the article of impeachment, voted by the House of Representatives, to be
evidence against the party impeached on his trial before the Senate. We
freely admit that what was done in the other branch of the legislature cannot
and ought not to produce the slightest effect against the accused upon this trial.

His guilt must be established, if at all, by the law and the evidence. To these

and to these alone the managers appeal for his conviction.

But as the subject has been introduced, I shall take this occasion to remark,
that in my opinion the voting of an impeachment in the House of Representa-
tives should never be a mere ex parte proceeding (here, though it ought always
to be so considered here. The power of impeachment is too important; the

expense to the nation, both in time and in money, is too great to justify the

House in proceeding upon the mere ex parte testimony, presented by a private

accuser. Neither the investigating committee nor the House should rest

satisfied with such evidence alone. They ought *o go beyond this rule, and
examine so much testimony as to create a rational belief that the accused is

guilty. But whatever the House of Representatives may owe to itself in con-

ducting its own proceedings, I concur with the gentleman in the opinion, that

the voting of articles of impeachment by that House is entirely out of the ques-

tion, as furnishing the least evidence of the guilt of the accused before this

tribunal.

1 now come to the substance of this cause, and I shall endeavor, (though I

fear the contrast will be striking) to follow the last counsel, who addressed the

court in behalf of the respondent, through his argument, except so far as that

argument has been already answered by my colleague who concluded his re-

marks yesterday.

What is an impeachable offence ? This is a preliminary question, which de-

mands attention. It must be decided, before the Court can rightly understand
what it is they have to try. The constitution of the United States declares the

tenure of the judicial office to be " during good behaviour." Official misbeha-
viour, therefore, in a judge is a forfeiture of his office. But when we say this,

we have advanced only a small distance. Another question meets us. What
is misbehaviour in office? In answer to this question, and without pretending

to furnish a definition, I freely admit we are bound to prove that the respon-

dent has violated the constitution, or some known law of the land. This I

think was the principle fairly to be deduced from all the arguments on the trial

of Judge Chase, and from the votes of the Senate in the articles of impeachment
against him, in opposition to the principle for which his counsel in the first in-

stance strenuously contended, that in order to render an offence impaechable,

it must be indictable. But this violation of law may consist in the abuse, as

well as in the usurpation of authority. The abuse of a power which has been

given may be as criminal, as the usurpation of a power which has not been grant-

ed. Can there be any doubt of this? Suppose a man to be indicted for an-

assault and battery. He is tried and found guilty, and the judge, without any

circumstances of peculiar aggravation having been shown, fines him a thousand

dollars, and commits him to prison for one year. Now, although the judge may
possess the power to fine and imprison for this offence, at his discretion, would

not this punishment be such an abuse of judicial discretion, and afford such

evidence of the tyrannical and arbitrary exercise of power, as would justify the

House of Representatives in voting an impeachment? But why need I fancy
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cases? Can fancv imagine a stronger case than is now, in point of fact, before

us? A member of the bar is brought before a court of the United States guilty,

if vou please, of having published a libel on the Judge,—a libel, however, per-

fectly decorous in its terms, and imputing no criminal intention, and so

difficult of construction, that though the counsel of the respondent have laboured

for hours to prove it to be a libel, still that question remains doubtful. If, in

this case, the Judge has degraded the author by imprisonment, and deprived

him of the means of earning bread for himself and his family, by suspending

him from the practice of his profession for eighteen months, would not this be

a cruel and oppressive abuse of authority, even admitting the power to punish

in such a case to be possessed by the Judge?
A cross abuse of granted power, and an usurpation of power not granted, are

offences equal! v worthy of and liable to impeachment. If therefore the gentle-

man could establish, on the firmest foundation, that the power to punish libels

as contempts mav be legally exercised by all the courts of the United States,

still he would not have proceeded far towards the acquittal of his client.

I make these remarks, not because I entertain the smallest doubt of being

able to establish, that the respondent has been guilty of a total usurpation of

power in open defiance of the constitution and laws of the land; but merely to

express what 1 believe to be the true law of impeachment.
It has been contended, that even supposing the judge to have transcended his

power, and violated the law, yet he cannot be convicted, unless the Senate

should believe he did the act with a criminal intention. It has been said

that crime consists in two things, a fact and an intention; and in support of

this proposition, the legal maxim has been quoted that " actus non fit reum, nisi

mens rea." This may be true as a general proposition, and yet it may have

but a slight bearing upon the present case. Did the gentlemen mean to con-

tend, that before the Judge could be convicted, we must prove bv positive testi-

mony malice in his breast, a lurking enmity against Mr. Lawless, and the

purpose of gratifying a base revenge? I should suppose that to have been the

reason for which they asked so many questions to show, that the Judge and Mr.
Lawless had previously been upon good terms. This argument may be an-

swered with great force in the strong language of the respondent himself, in his

answer to the article of impeachment. '• Both in law and in morals, (says the

Judge) every man is presumed to intend the natural consequences of his own
actions." This was the rule by which he tried Mr. Lawless. He took up

the article signed '"A Citizen," and from that article alone he inferred the

intention of its author. In doing this, he acted correctly; but his jaundiced

mind and wounded vanity had so diseased his perceptions, that he saw burning
letters upon the scroll, although in themselves they were perfectly innocent and
harmless.

" Out of the abundance of the heart the mouth speaketh," and "the tree is

known by the fruit," are axioms which we have derived from the fountain of all

truth. Actions speak louder than words; and it is from the criminal action that

judges must infer the criminal intention. If a judge has cruelly and illegally

imprisoned and punished an American citizen, the court before whom he is im-
peached will never set out to hunt after a good motive for this bad action.

I admit that if the charge against a judge be merelv an illegal decision on a

question of property, in a civil cause, his error ought to be gross and palpable

indeed, to justify the inference of a criminal intention, and to convict him upon
an impeachment. And yet one case of this character has occurred in our histo-

ry. Judge Pickering was tried and condemned upon all the four articles ex-
hibited against him, although the three first contained no other charge than that

of making decisions contrary to law in a cause involving a mere question of
property ; and then refusing to grant the party injured an appeal from his de-
cision, to which he was entitled.

And yet am I to be told, that if a judge shall do an act which is in itself
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criminal : if he shall, in an arbitrary and oppressive manner, and without the au-
thority of law, imprison a citizen of this country, and thus consign him I

you are not to infer his intention from the act : Is not the act itself the

source from which to draw the inference : Must we. without any evidence, in

the spirit of false charity and mercy, ramble out of the record to imagine a good
motive for this bad conduct ?

Such a rule of decision would defeat the execution of all human laws. No
man can doubt but that many a traitor, during the American Revolution, believ-

ed in his conscience that he owed allegiance to the kins of Great Britain, and
would violate his duty to his God, if he should lend the least aid to the cause
of freedom. But if such a man had committed treasonable acts, will anv
person sav he was not guilty of treason, because in his secret heart he :

have hrd a good intention • Does a poor naked hungrv wretch, in the midst of
this inclement season, filch from my pDcket a single dollar, to satisfy the era

of appetite ; the law infers a felonious intent, and he must be convicted and
punisned as a thief, though he may have had no other purpose but that of
saving himself and his children from starvation. And shall a man. who has been
selected to rill a high judicial office on account of his knowledge of the laws of
the land, be permitted to come before the Senate, and sav. It is very true that

I did, against law, imprison an American citizen, and deprive him for eighteen
months of the power of practising that profession by which he lived ; it is true

that I violated the Constitution of the United States by indicting on him " a
cruel and unusual punishment ;

" but I did not know anv better. I had a good
intention. I did the act to subserve the purp ^ses of justice, and to prevent m
official dignity from filling into contempt before the citizens of Missouri. Of all

men living, a judge " ought to be presumed to intend the natural consequences
of his own actions." Out of his own lips let the respondent be judged.
The fourth article of impeachment exhibited against Judge Pickering charged

him with having appeared upon the bench in a state of total intoxication. This
- _-oss official misbehaviour. Would the Senate in that case have gravelv

listened to an argument to prove, that the judge might have got drunk without
any evil intention ? Certainly not. The act was done. The tribunal had
been disgraced; and the Senate inferred his intention from his conduct
turned him out of office.

I have made these remarks in reply to the argument of the gentleman, and
not because they have any material bearing on the case now before the Court.
When I come to sum up the testimony » which has hitherto I think been too

slightly examined. I trust I shall be able to make it as clear as the light, that the

Judge acted under the influence of his evil passions and the stings of mortified

vanitv, and not with that coolness, caution anddignitv, which ouzht ever to be
found upon the bench, and which will ever be respected there. No* a hwM I

consider his conduct the less reprehensible, had he been able to command his

temper, and do an act of cruelty with calm and deliberate malice.

I have now arrived at the great points of the cause. And I shall in

place proceed to show, that the conduct of Judge Peck was in express viol

of the constitution and laws of the country ; and in the second, that from the

cinumstances attending the case, the Court ought to infer a criminal intention.

The first will be a question of law. the second of fact. If I should succeed in

establishing these two propositions, then I shall demand the judgment of this

Court against the respondent. I well know that the feelings of mercy are far

more congenial to the breast of everv member of this Court, than the dictates of
stern and indexible justice ; but vet I trust they will remember that in pardon-
ing this Judge, if he be guilty, they may attack the first principles of civil liber-

ty, and destroy one of its firmest foundations.

In discussing the first proposition, it is not my intention to occupy anv of the
ground so ably gone over by my colleague, Mr. Srorrs. I shall neither mar
the beauty nor the force of his argument by any observations of my own. He
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has conclusively established, that the power to punish the offence of scandaliz-

ing a court was a Star Chamber power; and although it was there exercised in a
summary manner by attachment, fine and imprisonment,—yet that after it came
into the court of King's Bench, upon the dissolution of that odious tribunal, this

offence has always been tried, like other criminal charges, by a jury of the

country.

Neither shall I discuss the question to what extent courts of justice in Eng-
land possess the power of punishing- libels against the judges, the parties, or

the witnesses in causes depending. I will say, however, it is an astonishing

fact, that in that country, the industry of the gentlemen has furnished us but

four cases in which an attempt has been made to punish in a summary manner
the author of a libel even in causes depending ; and three of them occurred in

the court of chancery. We are warranted in believing that none others exist.

In one of the cases of impeachment, which has been cited by the counsel of the

respondent, that of Passmore) the Judges of the Supreme Court of Pennsylva-
nia were defended before the Senate of that state by Messrs Dallas and Inger-
soll. The great learning and high professional character of these gentlemen
are well known. The}* were defending judges of as pure a character as ever
adorned any bench in this or any other country, and they were instigated to ex-
ertion by warm personal friendship and personal feeling ; and yet they were
able to produce but the four cases which have been cited by the counsel upon
the present occasion. These are Roach vs. Roach's executors, 2 Atkyns 469

;

Pool vs. Sacheverel, 1 P. Williams 67o ; the case of Mrs. Farley, 2 Vesey
250, and that of the King is. Wyatt, 8 Modern 123. The case ex parte Jones,
cited from 13 Vesey 237, was not merely a case of libel, but it was a direct at-

tempt to influence Lord Erskine in a cause then depending.

We have heard much of the necessity that a court should sustain its own
dignity, without which, we are told, courts could not exist; and yet it does not

appear that this power has been exercised by any court of law in England for

more than a century, and then it was employed in vindicating the character of

a Doctor of Divinity at Oxford. The case of the King vs. Almon, of which we
have heard much, turns out to be no case at all. The opinion of Chief Justice

Wilmot, which has been so greatly relied upon by the respondent, was never
delivered in court, but was found after his decease, among the rubbish of his

office, and was published to the world to help to make a book. The prosecu-

tion against Almon was abandoned by the highest tory administration which

has existed in England since the revolution of 1688, because they did not dure

to press it any further.

I should not have louched this part of the case, had it not been assigned to

me as a duty by my colleagues, to answer the argument founded on the two
cases from Pennsylvania. I shall perform this duty with the more pleasure, as

it will be a fit and appropriate introduction to the argument, which I intend to

advance on another branch of the subject.

In Pennsylvania, at an early day, the same struggle took place between judi-

cial prerogative and the rights of the people, which has brought the present im-

peachment before the court, and there the rights of the people have been tri-

umohantly vindicated. This must ever be the issue of such a struggle under

a government like ours ; and I will venture to predict, that whatever may be

the decision of the Senate upon this impeachment, Judge Peck has been the

last man in the United States to exercise this power, and Mr. Lawless has been

its last victim.

In the case of Eleazer Oswald, (cited from 1 Dallas 319,) an action for libel

had been brought against him in the Supreme Court of Pennsylvania, in the year

1788, by Andrew Browne, who demanded special bail in £ 1000. Previous to

the return day of the writ, the question of bail was heard before one of the judges,

at his chambers, and Oswald was discharged on common bail. From this order

of the Judge, Browne appealed to the court.
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This Court will observe that all had been done by the judge, which Oswald
could have desired

; and yet on the very day before the return of the writ there
appeared in " the Independent Gazetteer," his own newspaper, above his
own signature, a scandalous and outrageous libel, both against Browne and the
court, evidently intended to influence the future decision of the cause. It was
a publication of such a character, that all persons, at the first blush, would pro-
nounce it to be a gross libel in relation to the cause then pendino-.

After the return of the writ, Mr. Lewis moved the court for a rule to show
cause why an attachment should not issue against Oswald, for this alleged con-
tempt of court. And what was the first thing he did to sustain his motion ? It
was to give a transcript of the record in evidence "to show that the actiin be-
tween Browne and Oswald was dependingin the court." Chief Justice M'Kean
and the two other judges on the Bench at the time, granted the rule and ordered
Oswald to be brought before them. I shall certainly never utter a sentiment
which might tend to impair the fair fame of that very distinguished and illus-
trious judge, lie was well known, however, to hold high notions of his own ju-
dicial prerogatives, and to be a severe disciplinarian in court.

The Supreme Court of Pennsylvania assumed jurisdiction of this case as a
contempt, and Oswald was fined and imprisoned expressly upon the ground
that the tendency of the libel was to prejudice the public, with respect to the
merit of a cause then depending and afterwards to be tried by a jury. They
do not appear to have entertained the most, distant idea, that their power ex-
tended to the infliction of punishment, in a summary manner, against all per-
sons who should venture to criticize the merits of an opinion, published by the
court to the world after the cause had been finally decided. The exercise of
such a power was reserved for Judge Peck.

Oswald afterwards complained to the General Assembly of the State against
C. J. M'Kean and the two other judges, who had concurred in the sentence
against him. When his complaint came to be heard before the Assembly
Mr. Lewis defended the decision of the court, upon the ground that the Bill of
Rights in our state constitution of 1776 did. not simply declare, that no man
should be deprived of his liberty except "by the judgment of his peers ;" but
that " the laws of the land " were also embraced in this exception. The lan-
guage used is, " nor can any man be justly deprived of his liberty, except by the
laws of the land, or the judgment of his peers." It was contended (hat a dis-
tinction existed between " the judgment of a man's peers " and " the laws of the
land," and that as the summary power of punishing by attachment had been ac-
tually exercised before the Revolution by Chief Justice Kinsey, it was pre-
served and sanctioned by the constitution, as being a part of" the laws of the
land." In support of this principle it was said that Magna Charta contained the
same expressions ;

and yet the English judges, after its passage, had always ex-
ercised the power of punishing contempts of court by attachment.

I shall not at present stop to show the entire futility of this reasoning as it

applies to the case of libel. Even if it were true to its utmost extent it could
have no bearing on the cause now before this court. We are not now before a
State Senate, trying a State Judge. Under the constitution of the United States
no pre-existing law of the land was recognized. There never had been such a
law. The people of the United States established a new federal government,
and conferred upon it certain enumerated powers. Upon the federal constitu-
tion alone, and the laws enacted in pursuance of its provisions, they have rested
their rights and their liberties, so far as this government is concerned.

As no member of the Assembly entertained a doubt of the upright intention
of the judges, none was in favor of impeaching them. But Mr. Findlay offered
a substitute for the unqualified resolution in favor of tin- judges which had
been proposed. This substitute was in the following language:—"Resolved
that the proceedings of the Supreme Court against Mr. Eleazer Oswald, in pun-
ishing him by fine and imprisonment, at their discretion, for a constructive or
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implied contempt, not committed in the presence of the court, nor against any
officer or order thereof, but for writing and publishing improperly, or indecently,

respecting a cause depending before the Supreme Court, and respecting some
of the judges of said court, was an unconstitutional exercise of judicial power,

and sets an alarming precedent, of the most dangerous consequence, to the

citizens of this commonwealth."
Mr. Findlay sustained this resolution with all the practical good sense and

correct knowledge of constitutional liberty for which he was remarkable. " He
acknowledged that he had received great information and pleasure, from the

learned and eloquent speech of the member who preceded him; (Mr. Lewis)
but he thought it was unnecessary, upon the present occasion, to explore the

dark and distant periods ofjuridical history. The rights and immunities, wh ch

formed the great object of the Revolution, he contended, were capable of an
easy and unequivocal definition; they were not of such remote antiquity as to

be lost even to the feelings of the people; and the constitution of the state was
the only proper criterion, by which they could be judged and ascertained. He
did not, therefore, intend to pursue Mr. Lewis, in the track of legal disquisition;

but appealing confidently to the instrument itself, he deemed it to be his duty

to pronounce, that the decision of the Supreme Court was a deviation from the

spirit and the letter of the frame of government."

Mr. Findlay's substitute was, notwithstanding, negatived; and the original

resolution adopted by a vote of 34 to 23.

In 1802, the Supreme Court of Pennsylvania again exercised the power in

question in a cast: depending before them. They did so, because it had been
sanctioned as they believed by the new constitution of i 790, which, like the old

one, contained a provision declaring that the accused " cannot be deprived of

his life, liberty or property, unless by the judgment of his peers, or Ihe law of
the land ;

" and because they had a precedent before them in the case of Os-
wald, which had b en sanctioned by the General Assembly of Pennsylvania, so

far as the vote of a legislative body could sanction the unconstitutional violation

of personal liberty. But in 1802, the principles of our government were
better understood. We were then getting clear of the prejudices, which had so

long bound us to the British government, and led us, on this side of the Atlantic,

to make the judgments of their courts the standard of our decisions even on
questions affecting our personal rights. The Judges of the Supreme Court had
not kept up with the spirit of the times; and in a summary manner they fined

and imprisoned Thomas Passmore, the defendant in a cause then pending be-

fore them, for the publication of a libel against the plaintiffs, in relation to that

cause. For this act they were impeached by the House of Representatives by

a vote of65 to 16. Ofthe then ChiefJustice Shippen it may be said, he was distin-

guished as much for his amenity of temper as for his extensive legal acquirements.

He was what the counsel in this cause has painted his client to be—a man so kind

and guileless that he would injure no one—he had not the heart voluntarily to in-

flict pain upon a fellow creature. And yet, though his character was perfectly

known to every member of the House of Representatives, that body thought, if

he had inflicted fine and imprisonment in a summary manner upon a citizen for

the publication of a libel and had deprived him of a trial by " his i eers." it was a

dangerous usurpation of authority, and they must infer the intention from the

act. They proceeded upon principle, and could not have felt any enmity against

the chiefjustice or the two other distinguished judges whom they impeached.
These judges were tried and were acquitted ; but that the Court may know

how narrowly they escaped, 1 will state that 13 members of the senate voted for

their acquittal, whilst 1 1 voted for their conviction. A change of but three votes

would have produced the constitutional majority against them. By this vote the

exercise of such a power was forever put down in Pennsylvania. No judge has
since that day attempted to exercise it. But to make assurance doubly sure,

the legislature, in 1809, passed a declaratory act upon the subject, to one section
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of which I beg leave to refer the court. It declares, " that from and after the
passing of this Act, all publications out of court respecting the conduct of the
judges, officers of the court, jurors, witnesses, parties or any of them, of, in, and
concerning any came pending before any court of this commonwealth, shall not
be construed into a contempt of the said court, so as to render the author, print-

er, publisher, or either of them, liable to attachment and summary punishment
for the same; but if such publication shall improperly tend to bias the minds of
the public, the court, the officers, jurors, witnesses, or any of them, or a ques-
tion pending before the court, any person feeling himself aggrieved by such pub-
lication shall be at liberty either to proceed by indictment, or to bring an action
at law against the author, printer, publisher, or either of them, and recover
thereupon such damages as a jury may think fit to award."
The court will observe the remarkable phraseology here employed. The

legislature of Pennsylvania never dreamt that any judge would attempt to ex-
ercise this power in a cause not depending i i judgment. The Act is expressly
confined to "causes pending." If the power of the courts previously to the

passage of this Act extended also to causes decided, as the gentlemen have
been compelled to contend on the present occasion, then the legislature have
been guilty of the gross absurdity of expressly forbidding this arbitrary pro-

ceeding in causes pending, where there might be some pretext for its exercise,

whilst they have remained entirely silent, in relation to causes decided, where
the only plausible reason which can be given for the existence of such a power
entirely fails.

It was urged against the judges ofthe Supreme Court of Pennsylvania, upon
their trial, that the cause in relation to which they fined and imprisoned Pass-
more had been finally ended, and therefore that their conduct was clearly il-

legal. Whether from the face of the record, that cause was pending or not,

was made a serious question. I have looked over the arguments of Mr. Dal-
las and Mr. Ingersoll, although I have not read every page of them, and I can-
not discover that they attempted to sustain the proposition, that the court pos-

sessed the same power, after a cause had been decided, that they did whilst

it was still pending. If these gentlemen had supposed they could have main-
tained this position, the circumstances of the case called loudly upon them to

make it a prominent point of their argument. If any'such point was made, it

has escaped my observation. At all events, the legislators of Pennsylvania,

in their declaratory Act which grew out of this trial, did not deem it necessary

even to mention the case of the publication of any article, referring to causes

which had passed into final judgment. But it has been contended, that although

the case of Soulard had been decided, yet the publications of Mr. Lawless
ought to be considered a contempt, because other causes were then still de-

pending before Judge Peck on the same principles.

This is a novel doctrine, and has not been sustained by a single authority.

Who ever heard before, that after the final decision of a cause in one court, and
during its pendency before another, the very same publication could be a con-

tempt against both courts? This would be giving the contempt a double as-

pect; and a man might be punished by both courts—and afterwards indicted

lor the very same offence. It would be a strange principle indeed to establish,

that no man should be permitted to review the reasons delivered by the court

when they rendered a final judgment in one cause, lest peradventure there

might be other causes ot a similar nature still depending.

The Opinion of Judge Peck in Soulard's case was a virtual rejection of all

the Spanish claims before his court. Nothing afterwards remained to be done

but to strike them from the list. They all fell under this single blow. They
were all decided in this one cause, and were afterwards withdrawn by the par-

ties. Can it be possible that the publication of Mr. Lawless, although it could

have been no contempt, had all the claims been withdrawn when it was made—
55
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yet that if one lingering claim had still remained upon the docket, this would

have changed its nature and converted it into a contempt? It cannot be.

In courts of extensive business, the decision of one case will in almost every

instance have a direct bearing on some other. If no man can dare to publish

a criticism on such a decision, unless under the penalty of being guilty of a con-

tempt of court in case another cause of a similar nature should be found upon

the docket, then all distinctions between causes depending and decided are in

effect abolished.

I have thought it proper to make these remarks in reply to this argument of

the gentleman, although in the view which I shall take of the present impeach-

ment, it would be a matter of no importance, even if they could establish their

position.

In the progress of this trial we have made a long excursion to England. We
have had the principles of the English government extensively discussed, and

the court has been entertained with a minute account of the judicial history of

that country. And what does it all prove towards the elucidation of this cause?

I should not have cared if the gentlemen had succeeded in establishing, that the

offence of scandalizing a court, whether a cause was pending or not, is punish-

able in a summary manner in England. If it were so, what then? Are we
to look to the laws of England, or to the constitution and laws of the United

States, for the powers ofour judges? At the Revolution we separated ourselves

from the mother country, and we have established a republican form of govern-

ment, securing to the citizens of this country other and greater personal rights,

than those enjoyed under the British monarchy. The gentlemen have been
discussing the extent of personal rights in England; but that is not the stand-

ard of the rights of the people of this country. When we arrive at the proper

stage of the cause, I think I shall then show that the language of the constitu-

tion of the United States upon this subject is so plain, that he who runs may
read. Judge Peck had no occasion to go to England and consult the common
law to discover prerogatives for the courts of this country; all he had to do, to

ascertain the limits of their legitimate power over contempts, was to read the

seventh section of the judiciary Act of 1789, and the constitution of the United
States.

In the further prosecution of this subject, I shall contend that under the con-

stitution and laws of the United States, the federal courts possess no power to

punish in a summary manner, as contempts, publications reflecting on the

court, whether in relation to a cause pending or one finally decided; and that

in either case, such a power is equally at war both with the spirit and the let-

ter of the constitution.

And here I will take leave to observe, that any one who has attended to the

course of this trial might almost imagine, it was the impeachment of an English
judge before the House of Lords, and not that of an American judge before the

Senate of the United States. We have scarcely heard of our own constitution

or our own laws. This may have been accident, or it may have been design.

If it has been by design, it shall not succeed. The gentleman shall not keep
us pursuing the judicial history of England for tin; last .500 years, and thus
place out of view our own constitutional guarantees for the personal rights and
personal liberty of our own citizens.

If the courts of the United States do possess this power, it must be derived
either from the common law, or from the inherent powers which necessarily
belong to all courts of justice, or from the judiciary Act of 1789. If the pow-
er exists at all, it must come from one of these three sources.

As it regards the common law, I think it is now conclusively settled by the
adjudged cases, that the courts of the United States possess no criminal com-
mon-law jurisdiction. If any question can be considered at rest, it is this. It

is utterly astonishing to me, that such a claim of jurisdiction should ever have
been asserted for the judiciary. The constitution of the United States called



MR. BUCHANAN'S ARGUMENT. 435

into existence a new government. Under its provisions Congress established

new courts of justice. To the legislature it belonged to declare what ought
or ought not to be the law by which these courts should be governed. The
attempt to transfer from England to the United States the whole criminal

code of the common law, without the sanction of Congress, was the most ex-
traordinary that can well be conceived. I have ever been a friend to courts,

and in an especial manner a friend to the Supreme Court of the United States,

and I trust I have shown it by my public conduct ; but if even they should at-

tempt to usurp the legislative power of declaring any act to be a crime in this

country, merely because it is a crime by the common law of England, I do not

know but I should be willing to bring the judges of that court themselves be-

fore this tribunal. The Congress of the United States have ever legislated

upon the principles, that an act must be declared a crime by law before the

courts can notice it as such. In 1825, the chairman of the committee on the

judiciary in the House of Representatives, who is now a distinguished member
of this court, (Mr. Webster) reported a bill on the avowed principle, that many
actions manifestly of a criminal character had not been declared crimes by act

of Congress, and it was necessary that this omission should be supplied, in or-

der to give the courts of the United States the power of trying and punishing

them. The bill thus reported was enacted into a law. This doctrine, which is

clearly correct in reason and in principle, has been settled by the two adjudged
cases, which have already been cited. Indeed so firmly is it established, that

the late Mr. Justice Washington, in delivering a charge to the grand jury at

Philadelphia, in 1822, laid it down as settled, that the courts of the United States

have not cognizance of offences at common law, unless it be conferred on them
by the laws of the United States.

I shall therefore take it for granted, as an axiom, that no common-law
criminal jurisdiction exists in the courts of the United States. I now ask, is

the power of punishing a libel, in a summary manner as a contempt of court, a

criminal common-law power, or is it not? It is true, as has been said, that the

power to punisli for contempts is exerted by courts of civil jurisdiction; but that

does not make the power either civil or criminal in its character. It is the na-

ture of the power, after which we are inquiring, not the character of the courts

by whom it is exercised. Is not a man accused, tried, found guilty and pun-

ished for a contempt of court? Is not his conduct treated as a criminal offence

throughout? I need not surely argue this point. It has been settled by the

authorities cited on the other side. I will merely read a short passage on the

subject from Sergeant's Constitutional Law, 6(5 and 67.
" But the Supreme Court will not grant a habeas corpus to bring up a person,

who is in the custody of the Marshal, under a commitment of a Circuit Court of

the United States for a contempt; nor, if granted, will it inquire whether the

court erred in its judgment of the law applicable to the case, if there be no

question but that such commitment was made by a court of competent jurisdic-

tion, and in the exercise of an unquestionable authority. The adjudication of

the c<mrt below is a conviction, and the commitment in consequence is an execution;

and the exercise of the power of revising the case on a habeas corpus would be the

exercise of an appellate jurisdiction in criminal cases, which is an authority not

granted by the laws of the United States, except by a certificate that the opinions

of the judges are opposed; and the court will not do indirectly, what they can-

not do directly. Where, therefore, the party was in gaol, in custody of the Mar-

shal, under a commitment of the Circuit Court for the District of Columbia,

for an alleged contempt in refusing to answer a question put to him as a witness,

on the trial of an indictment, the Supreme Court refused to grant a habeas cor-

pus to bring up his body." Ex parte Kearney, 7 Wheat. 38. See also Anderson,

vs. Dunn, 6 Wheat. 204.
I think then I have fully maintained the position, that this power cannot be

derived from the common law. That libelling a court is a criminal offence at
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the common law cannot be doubted. It is equally clear that the courts of the

United States possess no criminal common-law jurisdiction. The common law,

therefore, as the source of such a power as was exercised by the respondent, must

be abandoned.
Let me now advance one step further and consider, whether the respondent's

counsel can derive this authority from the inherent and necessary powers vested

in all courts. Upon this point, we shall not differ very widely, in the abstract.

I admit that by its very organization, every court of justice is clothed with the

power of imposing silence, rsepect and decorum in its presence, and enforcing

obedience to all its lawful commands. G Wheaton 227. Anderson vs. Dunn. I

heartily concur with the positions taken and ably sustained by Mr. Wirt, and

Mr. Jones, in their argument in that case, and hold the general principle of the

law to be what they have stated, " that the power of punishing contempts is in-

cidental to all courts of justice, and even to the most inferior magistrates, ivlien

in the exercise of their public functions, and arises out of the absolute necessity of

the case, which renders it indispensable that they should have such a power,"

page 219. Neither do I say that the Supreme Court, in deciding this cause, in-

tended to enumerate all the cases in which courts have the power of punishing

for contempts ; but from their general reasoning it is manifest they could not have

thought for one moment of extending it to the punishment of libels. They claim

the power as inherent, from necessity and necessity alone but necessity ; is the

tyrant's plea, and beyond its limits the power cannot exist.

I shall first show that the power exercised by the respondent is not necessary,

and then that is in express violation of the constitution.

First, then, as to the necessity for its existence. The power of punishing for

contempts is greatly misunderstood, perhaps even by the distinguished gentle-

men who act as counsel for the respondent. This power, when confined to its

own proper limits, is not only harmless, but so necessary that without it no cause

could be brought to a conclusion. It is only when courts attempt to extend it

to cases which it was never intended to embrace, that it. becomes dangerous to

liberty. What is it ? A juryman is summoned to attend court ; he disobeys the

writ, and this is a contempt. An attachment issues to bring him in, and on its

return he is asked, " Why did you not attend ?" He gives his reason under oath,

and if it be a good one, there is an end of the matter. This is the origin of the

purgation by interrogatories, of which we have heard so much on this trial. So a

witness is subpoened. He does not appear. He is brought in on an attach-

ment. He is sworn, and tells the court he was prevented from attending by sick-

ness, and is then discharged. In like manner, when the court make an order

upon the sheriff to pay money over, if he disobeys, he is attached. When he

comes into court upon the attachment, he may be sworn, and may excuse himself

by rendering a good reason for his disobedience. In all these and other similar

cases, it is the privilege of the party to have interrogatories propounded to him.

If he chooses to let the matter stand upon the evidence on which the court pro-

ceeded against him in the first instance, it is well, and the court then punishes

him ; but if he asks leave to excuse his disobedience, he is then sworn an«l an-

swers. This purgation, whilst confined to the cases for which it was originally

provided, is innocent and highly advantageous to the party. But when courts,

using the power to punish for contempts, as a pretext to enlarge their jurisdiction,

extended it to the case of libels, then this power, so simple and salutary in

itself, became odious, arbitrary and tyrannical. Then the power of purgation,

which was intended solely for the benefit of the accused, becomes an engine for

his conviction. If he answers and confessess his guilt, he is liable to punishment;
if he refuses to answer, he is then, for such refusal, pronounced guilty of a high

and aggravated contempt sufficient in itself to justify the whole proceeding. It

is, to use the language of the Respondent, " a new and substantive contempt,
which would, of itself, have justified the sentence that was passed." If he clears

himself upon oath, he is discharged ; but in that case, if he has sworn falsely, he
may be prosecuted for perjury.



MR. BUCHANAN'S ARGUMENT. 437

The extension of this power to libels is nothing better than a mere fiction of
law. It is absolutely necessary that courts should have the power of compelling
the attendance of witnesses and jurors by attachment; otherwise the course of
justice would be obstructed. It could not proceed. In analogy to this princi-

ple, courts have assumed the position, that the course of public justice would be
entirely obstructed, if they should permit any thing- disrespectful to themselves to

be uttered or published ; and they have therefore thought proper to usurp the
power of punishing libels against themselves as contempts of court ; thus erecting
one of the most formidable engines of oppression that was ever set up in a free

state.

I shall now attempt to bring the odious features of the power, when applied

to libels, into one group before the Senate. If my sketch should not be accu-
rate in any particular, (though enjoying the advantage of speaking last) 1 ask to

be corrected by the gentlemen.
What is the power of punishing libels as contempts ? An individual publishes

a criticism to the world upon the opinion of a court in a cause, either still pend-
ing or finally decided, which the judge fancies to be an attack either on his dig-
nity or his character. What, on the principles contended for, has he a right to

do? He may call the author to answer before hirn, and, with all his feelings of
mortified vanity excited to the highest pitch by this attack in the public papers,
he is constituted the sole judge in his own cause. His power to fine and to im-
prison is unlimited. He knows no rule but his own discretion. His mere will

stands for the law of the land, and from his decision there is no appeal. If his

victim should unfortunately belong to the profession of the law, then, in addition

to fine and imprisonment, he may be deprived of the means of earning bread for

himself and his children, by a sentence of expulsion or suspension from the prac-
tice of his profession. The punishment is measured by no other standard than the
excited feelings of the judge; and in all the wide field of judicial discretion there
is no barrier to protect the accused from his fury. When he has decided that

the offence is a contempt of court, he calls upon the accused to answer interrog-

atories. If he answers and confesses, he is punished of course. If he is so de-
graded as to bow down submissively at the footstool of usurped power, and will

swear he had no intention of calling a judge weak or wicked, whom he believed to

be so in his heart, he is discharged ; but then he is liable to an indictment for

perjury. If he stands on the rights and dignity of an American citizen and re-

fuses to answer, (as I feel in my bosom I should have done, had I been Mr. Law-
less, at the peril of my life,) this refusal is a high and aggravated contempt. What
law is this for these United States 1 It is against every principle of civil liberty

and all notions of human right. The principles and the spirit of the American
revolution would have put such doctrines to flight forever, even if we had no
written constitution by which they are condemned.

1 said that the power of impeachment was a tremendous power. I am happy
1 used the expression, since it has given birth to one of the most beautiful ex-
ordiums I ever had the pleasure of hearing. But this power is as the morning
breeze compared with the raving storm, when it is placed by the side of the pow-
er to punish libels as contempts, now claimed for the judiciary. The effect of an
impeachment is a mere dismissal from office, and in very aggravated cases a judg-
ment of disqualification might probably be pronounced ; but the power now claimed
may afbnce subject any attorney or counsellor in the United States, who may
express, in the public papers, an opinion in the least degree derogatory to the ca-

pacity or integrity of a judge, not only to fine and imprisonment, but to a depri-

vation of the profession by which he lives.

Arid this is the power which the gentleman (Mr. Wirt) would infer by con-
struction, as implied in the mere creation of a court of justice. He says correct-

ly, that the constitution of the United States contains many terms and phrases
derived from the common law, and that to the common law we must resort for

their meaning. He gives as an example the clause which declares, that " the



438 TRIAL OF JUDGE PECK.

Senate shall have the sole power to try all impeachments," and asks where are
we to look for the meaning of the term impeachment? Must we not go to the
common law ? Granted. So the constitution provides, that " the President, Vice
President, and all civil officers of the United States shall be removed from office

on impeachment, for treason, bribery or other high crimes and misdemeanors."
Must we not, says the gentleman, refer to the common law for the meaning of
"high crimes and misdemeanors?" Who doubts it ? On the same principle,

if any term of art is used in an instrument of writing, we must refer for its mean-
ing to the best standard publications on the subject of that art. It means no more.
The gentleman has woven the web of his argument with great ingenuity. He
now advances another step, and tells us that Congress under the constitution
have established courts of law and courts of equity, and asks us how we are to

ascertain what either mean, without resorting to the common law. So far he is

correct. But then, per saltum, by a most astonishing bound, he infers, that the
mere establishment of a court, ex vi termini, confers upon it all the criminal pow-
er of punishing contempts which belongs to the courts of England. This, give
me leave to say, is an entire non sequitur. Placed in the form of a syllogism, the
argument would stand thus :—The constitution in its grants of power has used
common-law terms : the common law must be referred to for the purpose of as-

certaining the meaning of these grants of power ; therefore, where no such ex-
press grant has been made, but merely an authority to establish courts of justice
has been given, these courts shall by implication possess the same power of
punishing all criminal common-law offences which the courts of England have
enjoyed ; and this although neither the constitution nor the laws of the United
States have conferred upon them any such power. Had the constitution given
to the courts the power of punishing libels as contempts, then the common law
might fairly have been invoked for the meaning of these terms ; but as it is silent

upon the subject, the gentleman's argument has no foundation upon which it can
rest.

.

In this argument the gentleman has carried the doctrine of implied powers fur-

ther than has ever been contended for heretofore. I am myself friendly to a fair

and liberal construction of the constitution ; but to decide that because Congress
has established a court, that therefore, ex vi termini, that court has all the crim-
inal powers exercised by courts of a similar character in England under the

common law, is a doctrine to which I shall never assent. I feel satisfied the

gentleman himself, upon a re-exam '-nation of his own argument, would not wish
that any such doctrine should prevail. (I speak this from knowing his habits of
thought as a public man, although I do not enjoy the honor of his personal ac-

quaintance. The gentleman is mistaken if he supposes he can be unknown to

posterity, or that his character required the explanation he has this day deemed
it proper to make to the court.)

I think then it has been proved, that the federal judiciary, which is a mere em-
anation under the constitution from a Congress possessing only limited and spe-

cific powers, was not on its establishment invested by construction with all the

power of deciding what were contempts against its own dignity, and all the power
of punishing them in a summary manner, which belongs to the courts of a mon-
archy governed by an omnipotent parliament

Whatever inherent powers the courts of the United States possess, they must
derive from the great law of necessity. Let us then proceed more directly to

inquire whether there be the least necessity for the possession of a power by

courts of justice to punish libels as contempts.

The constitution of the United States presents the best and the only rule

for judging of the extent and the limits of this necessity. It is a grant of enu-

merated powers. From the very nature of such a grant, Congress is restrained

from exercising power on any subject not embraced by the constitution. This
would have been the principle of construction, without any constitutional rule upon
the subject; because both in reason and in law a grant of certain enumerated
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powers necessarily excludes all powers not enumerated. Expressio unius est ex-

clusio alterius. But so jealous were the people of the United States, as to the

exercise of power, that the constitution expressly declares that all powers not

granted are reserved to the States or to the people. It is true that a few wild en-

thusiasts have seized upon two or three words in the preamble of that instrument,

and have construed them as if the whole constitution were to be superseded by
its preamble. These men, because its framers have declared it to be their in-

tention, by its provisions, " to promote the general welfare," would construe this

into an express grant of power, which would swallow up all the other powers in

the constitution, and leave Congress the uncontrolled arbiter both of the States

and of the people. This absurd doctrine has never been the creed of any politi-

cal party in this country, though it has been held by a few individuals.

The constitution itself, by a necessary analogy, furnishes the true rule for the

implied power of the courts. It declares that " Congress shall have power to

make all laws, which shall be necessary and proper for carrying into execution"
the powers expressly granted. In like manner, the courts of the United States,

by the very act of their creation, were invested with such implied powers as were
necessary for self-preservation, and for conducting the business with which they

were entrusted. The implication of power cannot and ought not to transcend

this necessity. When the Congress of 1789 came to legislate upon this subject,

they fixed the proper limit in language both accurate and comprehensive. The 17th

section of the judiciary Act provides, " that all the said courts of the United States

shall have power to grant new trials, in cases where there has been a trial by jury,

for reasons for which new trials have usually been granted in the courts of law,

and shall have power to impose and administer all necessary oaths and affirmations,

and to punish, by fine or imprisonment, at the discretion of said courts, all con-

tempts of authority in any cause or hearing before the same.' ' What was the argu-

ment of the respondent's counsel on this point ? They contended that this section

merely affirmed the existence of general powers, which would have existed with-

out it, and was not intended to limit any of the powers which it embraced. This
I grant to be correct with respect to the two powers first enumerated. The courts

could doubtless have granted new trials and administered oaths, if these powers
had not been given by the act. But what is the language used in relation to

contempts ? Is it general in its character ? Does it authorize the courts to punish
all contempts without any limitation 1 By no means. Their power is confined

to the punishment of " all contempts of authority in any cause or hearing before

them." The power is given so far as any necessity exists for its exercise ; beyond
that the grant does not extend. It is evidently confined to what are called di-

rect contempts. There can be no pretext under this language for including

those which are merely constructive. It embraces all the powers, which the Su-

preme Court have declared in the case of Anderson and Dunn they would posses
without the provision of written law. No person can contend for a moment, that

it authorizes the punishment of libels as contempts of court.

I have been reflecting much upon this subject, and endeavoring to discover

whether there was a single power of a proper and necessary character not embraced
by the language of this Act, and I cannot fancy one. The counsel who first

addressed the court in behalf of the respondent contended, that it would not em-
brace the case of a juror, who disobeyed the process of the court, because a gen-

eral venire facias issues, and the jury is not summoned to try any one cause, but all

the causes on the list at that particular term. But did not the gentleman per-

ceive, that he was himself furnishing the best answer to his own argument? A
juror, in disobeying his summons, would be guilty ofa contempt not in one particu-

lar cause only, but in any or all the causes pending for trial before the court, and
is therefore embraced by the language of the seventeenth section. He also sug-
gested the case of tumultuous noises, not in the presence of the court, but so near
to the court-house as to interrupt the progress of business. But would not such
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a disturbance be a contempt within the language of the Act, in whatever cause or
hearing happened then to be before the court 1

But for one, I solemnly protest against the mode adopted by the gentlemen of
construing statutes of the United States. When the language of a statute, at the
same time that it confers a power, limits its exercise by express words, for a court

to say, We will not confine ourselves to this limit, but will take the power from
the Act as far as it goes, and then seek for the remainder among our inherent
powers, i3 in my opinion to adopt a very bad rule under our constitution and laws.

When Congress have spoken not generally but specially on the subject of con-

tempts, it is surely at war with the spirit of the federal government for the courts

to assume other powers than those which have been expressly granted.

But it is of little importance to pursue this branch of the subject further.

Whether all possible cases of the proper exercise of this power are or are not
embraced by the 1 7th section of the judiciary act, all agree that the courts, if they

pass its limits, are still confined to such inherent powers as are founded on neces-

sity. Is a publication in a newspaper, even in relation to a cause depending,
which reflects on the judge, embraced by this plea of necessity ? Suppose the.

person accused of this offence to be guilty, is there any necessity that all the

constitutional forms of justice shall be trampled under foot, and that the object of
the publication shall be made the judge in his own cause ? There is not
the least. All the citizens of this country are equally under the protection of
the laws. If a libel is published against me, 1 can have the author of it punished
by an impartial court, through the agency of a grand and petit jury. Is there any
necessity that a judge who has been libelled should have the power to dispense

with this rule, and to call the libeller before him, and inflict what punishment he
may think proper ? Why should this be so? If punishment be inflicted for the

sake of example, it would be a much more solemn and impressive warning to

have such a libeller indicted by a grand jury, convicted by a petit jurj, and sen-

tenced according to the ordinary rules of law, than to have him punished in a

summary manner by the very person against whom the offence was committed.
Such an example will always operate powerfully in a way directly the reverse of
that which was intended. There is a spirit in this country, and I trust that

spirit will ever prevail, which rebels against arbitrary power. Such an example,
instead of sustaining that jud^e before the people, will never fail to enlist the

sympathy of the community in favor of the victim of his oppression.

But on the other hand, let us view the effect of the legitimate exercise of pun-
ishment for such an offence. A calm, upright and dignified judge is libelled.

He does not appear as the accuser. The public prosecutor, in the discharge of his

official duty, takes up this offence against the laws, and the state becomes the par-

ty in behalf of the judge. The libeller is tried by a jury of his peers, he is con-

victed and sentenced, and the whole spectacle is calculated to impress the public

mind and sustain the judicial dignity and authority. The man is marked as an

atrocious libeller, and the example has a powerful effect on society. In its moral

power one such example is worth a hundred such as Judge Peck has exhibted to

the world.

Ay, but the delay ! the delay! And what does this amount to ? Can there

be any difference in the effect whether a libeller is punished on the day after, or

three months after, his offence has been committed ? In most cases a judge, who
knows he can stand upon the weight of his own character, will not suffer a prose-

cution to be commenced ; but if there be an) necessity for it, the offender can

be punished within three months, in almost every state of the Union. Am I to be

told that a libel against a judge is so atrocious an offence that he, with all his angry

and indignant feelings fresh upon him, must be permitted to punish the offender

without delay ? It is ridiculous. This doctrine has been applied to such cases

by a fancied but false analogy. In the case of a jury there can be no delay.

It is of indispensable necessity to bring in the jurors upon an attachment, that

the business of the court may proceed. The same rule holds with respect to
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Avitnesses. The subpoena of the court must be obeyed, and all resistance be put
down by summary process, otherwise a cause could never be tried. The same
necessity exists in all other cases within the legitimate range of this power. But
when the doctrine is transferred to libels against the judges, there is neither rea-
son nor justice in proceeding in this summary manner. The judge, whose repu-
tation would suffer between the offence and its punishment by the ordinary course
of law, has no character worth preserving.

I would, (if it should not be deemed presuming,) cite the example of my na-
tive state. No such power has been claimed there on the part of the judiciary

since 1803, and its exercise has been expressly prohibited since 1809. For
nearly thirty years we have heard of no such proceeding; and yet I will undertake
to say, that there is no state in this Union where a more habitual regard is man-
ifested by the people to their courts of justice of every description. Since the
Act of 1809, I have not heard of a single libel against a judge in relation to a
cause pending in all that Commonwealth,—no, not one. Before the exercise of
this usurped power was prohibited, cases of the kind were frequently occurring

;

and such will ever be the case, from the nature of man. A claim to the exercise
of arbitrary power will ever meet with resistance in the human breast. It is a
natural feeling, and when it shall be banished from the hearts of Americans,
we shall no longer be worthy of freedom.

To show how far the power of punishing contempts is' necessary, and what
barriers ought to be erected against it for the preservation of personal liberty,

I shall read to this Court the opinion of one of its members, whose name and
whose fame as a jurist, have long been known to the American people. Pie
places the entire subject on its true ground. To be sure, he is statincr not what
was the law of Louisiana, but what it ough* to be. But in regard to the courts
of the United States, what the law ought to be, it is. The inherent powers of
these courts extends just so far as they are needed to carry into effect the pur-
poses for which they were created. If the distinguished author of the work, at

the time he wrote it, had foreseen the conduct of Judge Peck, as exhibited upon
this trial, he could not have painted it and its dangerous consequences more trulv

than he has done, in the extract which I shall read.
" The power of punishing for contempts, in the extent to which it has been

carried, it is believed has never been justified but by the plea of necessity. Its

repugnance to all the fundamental principles which secure private rights in the
administration of justice, is so apparent, that no other argument can possiblv be
used. The offence is the showing a contempt for the court. Of alJ the words
in the language, this is, perhaps, the most indefinite. Every thing, that can, bv
any process of reasoning, be considered as a disrespect to the court, is a con-
tempt. Blackstone enumerates seven different species of consequential, as con-
tradistinguished from direct contempts, each of them comprehending a countless
number of different acts, as distinct from each other in their nature, as all of
them are from contempt, according to its strict definition. For instance, the
second division of consequential contempts comprehends those committed by
sheriffs, bailiffs, and other officers of the court, by receiving the parties—by acts
of oppression—by culpable neglect of duty, ,&/C In short, there is nothing,
from an indecorous gesture, or a rude hasty word, up to the most violent opposi-

tion to legal authority, that cannot be brought within the purview of the law of
contempts. Printing a false account of the proceedings of a court, (or a true ac-

count while the suit is pending, without permission,) as well as speaking, or writing

contemptuously of the court—treating a piece of paper, under its seal, with dis-

respect; and, to sum up all in the words of the apologist of the law of England,
any thing that shows a gross want of regard and respect.

" Now I put it to those who contend that this power ought to be vested in

courts,—I put it to them to say, what is the conduct that will secure a man against

its exercise in the hands of a vain or vindictive judge?

56
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" ' A want of regard and respect !
'—but regard and respect cannot be com-

manded but by moral conduct, and not always by that. The most correct con-

duct will not always secure it; the feeling is involuntary, and cannot be punish-

ed. But you must not show that you want it; it is the demonstration that is

culpable. But how shall I avoid showing it? When in my own defence, or in

the prosecution of my right, I differ from the judge, and show that the opinion

he has given is absurd, certainly 1 treat him with very little regard or respect.

I can feel none for a man who, by some miserable sophistry, deprives me of my
right ; and if I expose it to the world, I show my want of respect ; but a want of

respect is a contempt; I am, therefore, liable to be punished for defending my
right in the only way that justice requires it should be defended. Oh, say the

advocates of this tyrannical power, you must distinguish ; attack the argument of

the judge as much as you please, but say nothing disrespectful of the court.

But what Jesuit will teach me how I may tell a court, that it has decided

against the plainest principles of law, without showing that I think they have

been ignorant, careless, prejudiced, or worse? When I know, that by reason of

either of these faults they are about to deprive me of my fortune or my life, can

I feel ' regard or respect? ' When I state the reasons by which I demonstrate

it, do I not, (clothe it in what language I will,) do I not make that want of re-

gard manifest? and is not this (according to the very terms used by the author I

have quoted) a contempt? It is amusing to observe the expedients which have

been resorted to, to reconcile things that are irreconcilable—great respect for

the judge and contempt for his opinion—professions of the highest veneration

and regard coupled with allegations that show the speaker can feel neither—in-

troducing, among other eviL, a fawning, hypocritical cant, equally unworthy of

the suitors and the judges.
" An offence, so ill denned, so liable to be imputed, embracing such a variety

of dissimilar acts, would be dangerous and oppressive in the extreme, were it to

be prosecuted according to the ordinary forms of law; but all these are disre-

garded; none of them are preserved, and the plainest letter of the constitution is

violated in its most sacred provisions. It declares, that in all criminal prosecu-

tions the accused shall have the right of meeting the witnesses face to face, nor

shall be compelled to give evidence against himself. Yet process of attachment

for contempt issues on an affidavit, and when the defendant is brought in, it is

not to meet his accuser face to face, but in direct defiance of the constitution to

' give evidence against himself.' if he be guilty, under the penalty of being pun-

ished for a ' high and repeated contempt.' The punishment by our statutes is

limited to fine of fiftv dollars and ten days' imprisonment ; but from the case

cited in the note, it appears that the Spanish laws are still in force, unless there

is an express repeal or incongruity between them and our statutes. With respect

to counsellors and attorneys, there is such express repeal, but in no other cases.

Now in the variety of offences created by the Spanish statutes, many relate to

courts and judges, and to their officers and process ; all these, by the sweeping
definition of contempts may be properly considered as such ; and as the Spanish
law has been decided not to be repealed by our law of contempts, the aggravated

punishment may, in those cases, be inflicted as it was in the one referred to in

the note. But without this, if the punishment is confined to that directed by our

statute—is that nothing? Is it nothing to be deprived of liberty for ten days,

without conviction—without jury ? Is it nothing to be forced to give evidence

against yourself? The magnitude of the punishment is comparatively of little

moment. It is the principle that is dangerous. A free citizen ought never to

hold his liberty, even for an hour, or the slightest portion of his property, at the

will of any magistrate. But those I have noticed are not the worst features of

this species of punishment. Vague and uncertain as is the definition of the of-

fence, yet if impartial persons were appointed to decide, whether any given
word, look, or gesture, was contemptuous, there would be some security (a slight

one, I grant) against oppression ; but as if it were to make this example one in
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which every principle of correct procedure was to be violated, the person offend-
ed is constituted the only judge—the judge without appeal ; and lest his resent-
ment should have time to cool, he is armed with the power of summary process

—

and if he want evidence, he may force the defendant to produce it. Let it not
be said, as it sometimes is, that this is an advantage; that the defendant may, by
his answers to the interrogatories, exonerate himself. Not so. In the case of
contemptuous words, (and I see no reason why it should not extend to acts also,)

if he admit the speaking or the writing, the court have the right to judcre of the

intent as manifested by the words; and although the party should deny any dis-

respectful intent in the most unequivocal terms, the court may declare that the

answer is false, and proceed to impose the punishment ; and this power is given
too, in the very cases where it ought to be withheld. If it were confined to cases
of actual injury, not only would the offence be more susceptible of proof—not on-
ly would there be a corrective in public opinion, which could be fixed upon the
question, whether the injurious act had been committed or not; but the passions
even of the party injured, if he were constituted the Judge, would be less liable

to be roused. It is a trite, and therefore probably a true observation, that men
forgive injuries much sooner than insults. Judges (although by vesting them
with this power we treat them as angels) are men ; their passions will be more
readily roused by real or fancied insults than they would be by injuries ; and
nothing can be more at war with justice than passion. Another evil (there is no
end to them) is, that from the nature of the crime, its existence must depend on
the temper of the Judge who happens to preside. Words, which a man of a cool

and considerate disposition would pass over without notice, might trouble the se-

renity of another more susceptible in his feelings or irritable by his nature.

There is no measure for the offence, but the ever variable one of the human
mind. The judge carries the standard in his own breast; and if, by close ob-
servation, you have discovered its probable dimensions, your work is but begun,
for every succeeding magistrate has his own scale for the weight of an offence,

his own measure for the extent of the punishment.
" I do but waste the time of the honorable body I address, in showing the

dangerous nature of this undefined power ; for its apologists cannot hide its hid

eous features. Blackstone acknowledges, that it " is not agreeable to the genius

of the common law in any other instance •,
" but he does not attempt to justify it

even from necessity, and contents himself with showing that it is of " high an-

tiquity, and by immemorial usage has become the law of the land ;
" that is to

say, that it is common law, and as that is the perfection of human reason, that it

must be good. But here, where we are not satisfied in general with this reason-

ing, as summary as the process it is used to defend—here, and on this occasion,

when we are inquiring, not what is, but what ought to be law—here some other

argument must be used to show that we ought to adopt or continue this oppres-

sive absurdity ; and that argument is found in a single word—necessity. In the

present improved state of human intellect, people do not so readily submit to the

force of this word as they formerly did. They inquire—they investigate—and in

more instances than one, the result has been, that attributes before deemed ne-

cessary for the exercise of legal power, were found to be only engines for its

abuse. Not one of the oppressive prerogatives of which the crown has been suc-

cessively stripped, in England, but was, in its day, defended on the plea of ne-

cessity. Not one of the attempts to destroy them, but was deemed a hazardous

innovation. Let us examine whether this power does not partake of the same
nature.

" A recurrence to the great principle of self-defence, which we have in a for-

mer part of this report developed, will serve to show with some certainty, as it ia

thought, to what extent this power is necessary or proper—society has, if our

reasoning be correct, the right of self defence. Every department created by

that society for its government—every individual composing that society, has the

same right, defined to mean the right of defending existence, and the operations
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necessary to existence. But society, as the superintending power, must have for

the purpose of securing these and all other rights belonging to departments and

to individuals, the further power to punish. Society alone has this right. Try
the law of contempts by this simple rule. Courts of law are the organs of one of

the departments of society; and, to avoid confusion, we will select for one exam-
ple courts of exclusively civil jurisdiction ; such courts have the right to defend

their own existence, and to repress every thing that interferes immediately with

the exercise of their legal powers. They have this right, as a legitimate part of

society, by the principles of natural law ; and if it be curtailed by any constitu-

tional provision, it is a great defect, because self-preservation very frequently re-

quires immediate efforts that would make an application to any other power inef-

fectual. Every thing, then, that is necessary and proper to defend its existence,

and secure the free performance of its functions, can with no greater propriety

be denied to a court than there would be in forbidding an individual to defend

his life against the attack of an assassin. But neither the court nor the indivi-

duals have necessarily the right to punish, either after the attempt has been re-

pelled or after it has been carried into execution. That is the duty and the

right exclusively vested in the whole society. An individual has the right to de-

fend himself against an attack upon his liberty or life; but after he has success-

fully resisted it, he has no right to punish
;
yet liberty and life are considered as

sufficiently protected by this limited power. Courts of justice have the same
right to repel all attempts to interrupt the performance of their functions. They
are incorporeal beings, whose existence is only in the performance of their func-

tions—that is their life—that is their liberty. They are, or ought to be, armed
with every power necessary to defend them. Noise, interruptions, violence of

every kind, must be repressed; obedience to all lawful orders, which are ne-

cessary for the performance of their functions, must be enforced. Thus far the

law of self-defence goes, but no further. Is the violence over—has the interrup-

tion ceased—is the intruder removed—has the order, which was disobeyed, been
complied with?—Here the power of the incorporeal being, as well as that of the

individual in the analogous case, ceases, and the duty of the sovereign power be-

gins. That alone must, punish—that alone can define offences and fix the pen-
alty for committing them. An infringement of the legal rights of a court of jus-

tice is an offence, and that government is radically defective, which places the

power to punish it in the hands of the offended party. Here, then, we find the

limit of that necessity which is so much insisted on, and so little understood.

There is a necessity that courts should have the power of removing interruptions

to their proceedings, because, unless they can perform their functions, they can-

not exist; but there is none that they should have the power to punish those in-

terruptions ; the laws must do that, by the instrumentality of the courts, but in

the form prescribed by law.
" If the argument has been as clearly expressed as its force is felt, it must be

convincing to show, that all those offences, distinguished by the name of con-
tempts, ought to be banished from our penal laws which they disfigure by the
grossest departure from principle; that courts ought to be empowered to remove
all obstructions to their proceeding ; that all those acts, as well as those tending
to interrupt the course of judicial proceeding, to taint its purity, or even to bring
it into disrepute, should be punished only by the due course of law; and that

proper punishments, inflicted by the regular operations of law, will deter from
these acts much more effectually than the irregular agency of the offended party,
who sometimes, from delicacy, will abstain from enforcing the penalty of the law—sometimes, from the indulgence of passion, will exceed it.

" It is on these principles that this part of the code has been framed. It vests
ample powers of repression in the court. They may remove every interruption
to their proceedings; they may enforce prompt obedience to their orders ; they
may, if simple removal is not found sufficient, restrain by imprisonment ; and
after this, a regular trial and punishment follows for the offence. Here is no an-
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gry altercation. All is done with the composure necessary to the dignity of
justice. The judge is not the accuser; the accuser is not the judge. All that

class of offences too, which consist in insulting expressions, are provided for.

But here again an impartial jury decide, as well on the nature of the words as on
the intent with which they were used. The Judge cannot improperly indulge

his feelings, or restrain them, to the injury of public justice ; and the offender

against laws for preserving the order and dignity of the judiciary, is liable to the

same penalties, entitled to the same rights, and judged by the same laws, that

apply to other offenders. »

" This chapter, then, far from derogating from the respect due to the judiciary,

is calculated, in all its provisions, to enforce it ; and the insinuation, that its au-

thor could be actuated by any hostility to that department, is not only groundless

but absurd. If, indeed, it is hostility to a department of government to desire

that none but its proper powers should be vested in it by law, or still less, should

be exercised without law; if it be hostility to the judiciary to divest them of the

odious accumulation of the offices of judge, party, legislator, and accuser, in the

same person—to protect their functions in their exercise, and punish all attempts

to interrupt them—then is this chapter dictated by a spirit of the most deter-

mined hostility."

I shall not add a single word on this part of the subject. The proposition is

here conclusively established, that the exercise of such a power is not necessary,

and therefore cannot be inherent.

I shall now proceed to prove, that the power claimed and exercised by the re-

spondent is in direct violation of the letter and spirit of the constitution. In

order to demonstrate this proposition it is only necessary to contrast the provi-

sions of the constitution with the proceedings of the Judge against Mr. Lawless.

The constitution declares that, "in all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial, by an impartial jury." What does this

mean? Does it not extend to all criminal prosecutions? And is it not estab-

lished that the prosecution of a libel as a contempt is a criminal prosecution ? In

criminal prosecutions the rights of a citizen are never to be taken away, without

a. trial by an impartial jury. Impartiality is the attribute peculiarly required.

But what does the law of contempts, as administered by Judge Peck, declare?

That the dearest rights of a citizen may be taken away without any trial by jury,

and by the sole authority of an angry, offended, and therefore partial judge.

Need I add another word ?

Again; the constitution provides, that " no person shall be held to answer for a

capital, or otherwise infamous crime, unless on a presentment or indictment of

a grand jury, except in cases arising in the land or naval forces," &c. In Eng-
land, where the power of punishing libels against judges as contempts came to

the King's Bench from the Star Chamber, a man may be prosecuted criminally

upon a mere information filed by the law officers of the crown. But the consti-

tution of the United States explodes this doctrine, except in cases arising in the

land and naval service. In all other cases a grand jury must pass upon the ac-

cused, before he can be brought to trial. So careful has the constitution been
of the liberty of the citizen, that it has blotted out forever the proceeding by in-

formation ; although before any punishment can be inflicted, even by this mode,
a petit jury must first have found the accused to be guilty. But what is the pro-

cess in the case of contempts? Without either an information or an indictment,

but merely on a simple rule to show cause, drawn up in any form the judge may
think proper, a man is put upon his trial for an infamous offence, involving in its

punishment the loss both of liberty and property. He is deprived both of petit

jury and grand jury, and is tried by an angry adversary prepared to sacrifice him
and his rights on the altar of his own vengeance.

The constitution declares, " that no person shall be compelled, in any criminal

case, to be a witness against himself." Now I ask can the English language

furnish plainer words than these ? Did not the respondent know when he called
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upon Mr. Lawless to answer interrogatories upon oath, and on his refusal inflict-

ed an additional punishment, that the constitution protected him against any
such inquisition? If the constitution does not apply to a case of this kind, in

the name of Heaven, when or where will it apply? By the common law of Eng-
land, the refusal to answer interrogatories is itself " a high and repeated con-

tempt, to be punished at the discretion of the court," and so thought Judge Peck
;

but the constitution interposes its protection, and secures the citizen against

being called upon to answer. Even the courtly Blackstone, the apologist of
every abuse under the British government, declares " that this method, of making
the defendant answer upon oath to a criminal charge, is not agreeable to the

genius of the common law in any other instance." 4 Com. 287. Now I verily

believe that when the framers of that sacred instrument inserted in it the provision,
" that no person shall be compelled, in any criminal case, to be a witness against

himself," they had this very case of contempt full in their view. The power
which they have forbidden did in this case exist in England ; but even there it

" is not agreeable to the genius of the common law in any other instance." What
case so proper could they have had in view when they inserted this clause?

They could never have intended that notwithstanding the provision, unless the

accused would humbly crouch at the foot of judicial power, and swear that he
had no intention to give the slightest offence to the judge, he should be liable to

be severely punished. Such a doctrine would be repugnant to every feeling of
a freeman.

Even the miserable pretext which existed for exercising this power in Pennsyl-
vania and Tennessee, that the constitutions of these respective States had sanc-

tioned a pre-existing " law of the land," which prostrated the barriers erected by

these very constitutions for the protection of civil liberty, has no existence here.

No law of the land for the United States existed previous to the adoption of the

federal constitution. It declares that no man shall be compelled to bear witness

against himself on a criminal charge ; and I put the question home to each mem-
ber of this high and honorable Court, whether the language must not be construed

to extend to cases of this nature. Is there any thing else to which the provision

can apply? This odious inquisition must certainly have been intended, as there

is no other criminal accusation on which a man can, even by the common law, be

required to bear witness against himself.

Let me here bring into the view of the Senate a fact on which I shall comment
hereafter. The counsel has told us, that at first Judge Peck only intended to

suspend Mr. Lawless; but in consequence of his refusal to have interrogatories

filed, and answer questions upon oath, which might require him to bear witness

against himself, and of his reading a paper to the court in the character of a pro-

test or bill of exceptions, his punishment was aggravated by the disgrace of im-

prisonment.

[Mr. Wirt.—I spoke from the evidence.]

Yes, sir. With this constitutional charter in his hand, the Judge has branded
Mr. Lawless with infamy, (so far as his sentence of imprisonment could do so)

for refusing to give evidence against himself. But I shall treat more fully of

this point hereafter.

The constitution further provides, that no person for the same offence shall be
twice put in jeopardy of life or limb. But by the law of contempts, after a judge
has first wreaked his own vengeance on the accused for the offence, considered

as a contempt of court, the unhappy victim may afterwards be indicted for a li-

bel, and thus again punished for the same offence.

The constitution of the United States does not contain the provision, which is

to be found in almost every State constitution in the Union, that upon prosecutions

for a libel, the truth may be given in evidence. The reason of this omission

doubtless was, that as this instrument did not confer upon Congress any power
to punish libels, there was no necessity for the introduction of such a clause. If

the power exercised by the respondent does exist in the courts of the United
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States, I presume no man will be hardy enough to contend that the truth of an
accusation against a judge cannot be given in evidence in a summary prosecu-

tion for a contempt. What a spectacle would then be presented on such a trial

!

For example, I believe that a judge has in a certain cause decided absurdly, (and
such a thing we know may happen.) I review his decision in one of the public

journals, and prove that he has shewn himself to be a weak man ; or I charge him
with having been wicked and partial. If such be the fact, I have a right to es-

tablish it any where, and the truth every where ought to protect me from punish-

ment.
I am called before this very judge, charged with a contempt of court, and the

only issue to be tried by him is whether he himself is not weak or is not wicked,
whether he has not made an absurd or a partial decision. What an exhibition

would this be in a land of liberty ! Could it ever have been intended to confer a
power so absurd and so dangerous upon an American court of justice 1

I now advance a little further in this argument, (although it is astonishing to

me that any argument on such a subject can be necessary.) That sacred a^is
—the liberty of the press—a right which Congress if they would, could not, and
if they could, dare not infringe—shields every citizen of this land from the blow
of such judicial tyranny. No free government can long exist without a free

press. Power is constantly stealing on. One implication involves another, un-
til liberty may be lost before the people know it is in danger. To preserve this

invaluable boon, it ought to be watched with greater jealousy than ever was exci-

ted by the fabled guardian of the Hesperian fruit. Its safest protector is a free

press; and the constitution of the United States has therefore declared, that.

" Congress shall make no law abridging the freedom of speech, or of the press."

What was the intention of this provision ? The framers of the constitution

well knew, that under the laws of each of the States composing this Union, li-

bels were punishable. They, therefore, left the character of the officers created
under the constitution and laws of the United States to be protected by the laws
of the several states. They were afraid to give this government any authority
over the subject of libels ; lest its colossal power might be wielded against the
liberty of the press. They have guarded it with a wholesome and commendable
jealousy.

In open violation of this provision, the sedition law was passed in 1798. This
law, after having destroyed its authors, expired in March, 1801, by its own limi-

tation. The gentleman who first addressed the court in behalfof the respondent
has mistaken the argument of the managers in relation to this law. None of us
ever contended that it was cruel and unjust in its provisions. It was more equi-
table than the common law, because in all cases it made an indictment necessary,
and it permitted the truth to be given in evidence. The popular odium which
attended this law was not excited by its particular provisions, but by the fact

that any law upon the subject was a violation of the constitution. Congress had
no power to pass any law of the kind, good or bad. It is now, I believe, freely

admitted by every person, (I at least have not for several years conversed with
any man who held a contrary opinion) that Congress, in passing this Act, had
transcended their powers. I have no doubt that the motives of many of those
who passed it were perfectly pure ; but yet if any principle has been established
beyond a doubt by the almost unanimous opinion of the people of the United
States, it is that the sedition law was unconstitutional. Such is the strono- and
universal feeling upon this subject, that if any attempt were now made to revive
it, the authors would probably meet a similar fate with those deluded and despe-
rate men in another country, who have themselves fallen victims upon the same
altar on which they had determined to sacrifice ihe liberty of the press.

Well, sir, and what then ? It is contended by the respondent that although
Congress could not bestow upon the courts of the United States the power of
trying and punishing libels, yet that by implication he may exercise this authori-
ty and dominion over all men, who may dare to discuss his pretensions in the
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public newspapers. That power which the legislature who created him could
not confer upon him by express grant, he exercises by implication.

Shall then a petty judge—a petty provincial judge, (if it be lawful to use such
language after the rebuke my colleague received) although Congress itself dare
not pass a law for the punishment of libellers against its own members, or the

President of the United States be permitted to sit as the sole judge in his own
cause, and, in palpable violation of the constitution, fine and imprison at his own
pleasure the author of a libel against himself? When the express power cannot
be delegated, shall he take it by implication ? Shall courts of justice exercise a

power as a bare incident, vastly beyond what their creators could confer upon
them ?

If all courts do possess this authority, it may be wielded with vast power as an
engine for the destruction of our liberties. We have always had in this country,

and I suppose we shall always continue to have, angry political discussions. It

would seem that such storms are necessary to purify the political atmosphere of
the Republic, (though they are sometimes much more violent than agreeable.)

Let me illustrate my views by putting a case in reference to the so much agitated

question of our relations with the Southern Indians. This question has awaken-
ed intense feeling throughout the Union, and I doubt not has given birth to

much honest difference of opinion. Some believe the President to be right in

his views upon the subject, and others that he is entirely wrong. It would not

become me here to express any opinion. But suppose the President of the

United States were to institute suits against some one of the editors, who have at-

tacked his character and assailed his motives, in relation to his conduct on the

Indian question, what might be the consequence ? The question then to be set-

tled by such a suit would be, are these attacks true or false? Now you could

not take up a paper in the District of Columbia, which wouid not contain one or

more articles discussing the general question, and having a direct bearing upon
the public mind in relation to the cause pending. These publications upon the

principles on which Judge Peck acted would all be contempts of court. You
might as well attempt to stop the flowing tide, lest it might overwhelm the tem-
porary hut of the fisherman upon the shore, as to arrest the march of public

opinion in this country, because in its course it might incidentally affect the merits

of a cause depending between individuals.

Sir, is this a fancy picture? When a man, so distinguished as to be a promi-

nent candidate before the people of the United States for the highest office in

the country undertakes to redress his wrongs by an action for a libel, he attaches

to himself the whole politics of the country, and thus all the publications in the pa-

pers of the United States on the subject out of which the suit arose are converted

into contempts against the court in which it is pending.

I know something about a Governor's election in New York and Pennsylvania.

The liberty of the press is on such occasions carried to its utmost limits. Charges
are very freely made and very freely urged against the opposing candidates ; and
all the people of the state are deeply interested in knowing their truth or

falsehood. The candidate who fears the. public discussion of any charge made
against him has nothing to do but bring a suit, and then according to the doc-

trine of contempts now asserted, all future publications upon that subject become
contempts of court, and may be punished with severity by the judges before

whom the action is depending. The current of public opinion must be stopped

—the merits or demerits of the candidate must not be discussed—there must be

an awful pause to await the event of a little libel cause in an inferior court.

Such a doctrine cannot exist in this country. Carry it out to its practicable con-

sequences and it becomes appalling. By a politic application of it, every judge

in the land may become the tool of Executive power, or the instrument of pre-

venting all attacks against his political favorites who may be candidates for office.

These°are not mere fanciful cases. They may occur in practice ; and if the

power should be sanctioned and established by the decision of this court, the day
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may arrive when it will be resorted to tor the most dangerous purposes. The
time may come, when it shall be considered very necessary and proper to shield

some future President from public discussion by the exercise of this power.

Why, sir, at this very time, from one end of the Union to the other, we find the

public papers of a particular complexion ringing with attacks on the character

and conduct of the Chief Justice of the United States, in relation to the Indian
question now pending before the Supreme Court. I think these attacks are un-

just, but to check them, would you silence the public press ? Would you say

that the Supreme Court ought to drag before it every editor in the country, and
thus put an end to the discussion ? I know that even if the court possessed this

power, it would never he invoked by the present chief justice—a man upon whom
any eulogy of mine would be lost. But if he resembled a Scroggs or a Jefferies,

(and such men may yet hold that office) he would never rest content until he had
inflicted vengeance, through the agency of this power, upon those who dared to

attack his judicial character.

I have been considering the consequences of this power in regard to cases

pending ; but it would be infinitely worse in its application to cases which have
been decided. The Supreme Court of the United States is vested with power, in

the last resort, to construe the constitution. Constitutional questions are brought
before it almost every term, involving great and extensive interests and in some
cases th? rights of sovereign states. Its jurisdiction is co-extensive with the

Union, and from the very nature of things its decisions must agitate and inflame

large masses of the people of this country. Judgment is pronounced, and the

reasons for it go forth to the world in the form of an opinion. Is not this opinion

as fair a subject of criticism as any other public p-oper ? And will not and ought
not such opinions to be freely criticized as long as liberty shall endure in this

country ? And yet upon the principles which governed the respondent's conduct,
the Supreme Court possess the power to bring all the editors throughout the Union
before them, who have dared to impute errors to their opinions, and punish them
by fine and imprisonment at their pleasure. Tiie bare attempt to exercise such a

power would convulse the people of this country.

I recollect a case in my own state, which may serve to illustrate the absurdity

of this claim of power. The Chief Justice of Pennsylvania delivered an opinion,

that the Supreme Court of that state had no right to declare a state law uncon-
stitutional. A United States judge took up this opinion, and in one of the period-

icals of the day handled it very severely ; more so, beyond all comparison, than
Mr. Lawless criticized the Opinion of Judge Perk. If such a power had existed,

here was a case for its exercise. The Supreme Court might have brought the

District Judge of the United States before them on an attachment, and sentenced

him to fine and imprisonment for scandalizing the chief justice, and endeavouring
to bring him into odium and disgrace before the people.

If a judge be corrupt or partial in his judicial conduct, or should chance to be a

fool, (a case which sometimes happens) it is not only the right but the bounden
duty of his fellow-citizens to expose his errors. If a man should be notoriously

incompetent for the judicial station which he occupies, though this may be no
ground for an impeachment, yet it is a state of things on which the force of pub-
lic opinion may rightfully be exerted, for the purpose of driving him from the

bench. I admit that the case ought to be an extreme one to justify such a resort.

But then, if this power to punish libels does exist, a judge may decide as he

pleases without regard either to honesty or law ; and then silence the public press

in relation to his conduct, by denouncing fine and imprisonment against all those,

who shall dare to expose the errors of his opinion. In such a case, upon the

hearing before the judge, the greater the truth, the greater would be the libel.

A weak judge, when his capacity is called in question, would always be the most

cruel and oppressive.

As 1 have already referred to the Supreme Court of the United States, let me
do it again. That illustrious tribunal, in the honest and fearless discharge of its

57
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duties, has come into collision with many of the states of this Union,—with
Pennsylvania, with Virginia, with Georgia, with Massachusetts, with New York,
and with Kentucky. It has been abused and vilified from one end of the conti-

nent to the other. This has been its history since the foundation of the Federal
Government. Has any man ever heard that the judges of this court claimed the

power of punishing these revilers in a summary manner by fine and imprison-

ment? Have we, at any period of its history, heard the slightest intimation to

that effect from any of these men? Not one. That court has often been in the

storm. It has been assailed by the winds and the waves of popular opinion;

but it has gone on in an honest and fearless course, and trusted for a safe deliv-

erance to the good sense and patriotism of (he American people. That tribunal

needs no such power as has been claimed by this Judge in Missouri, and has

never thought of resorting to the arbitrary and vindictive conduct, which has

brought him to your bar.

I trust I have now succeeded in proving, that the courts of the United States

can neither derive this power from the common iaw, nor from the Judiciary Act
of 1789, nor from necessity ,* and that its exercise is in direct violation of the

Constitution of the United States. Another question now presents itself, on which
it may be proper to make some additional remarks.

Had Judge Peck power in this case to suspend Mr. Lawless from practising

his profession? It is of importance to us who belong to the bar to know whether
or not,—and to have the decision of this Court upon the question. If he had,

the members of a profession which has ever stood foremost in this country, in

the defence of civil liberty, are themselves the veriest slaves in existence. I be-

lieve that I have as good a right to the exercise of my profession, as the mechan-
ic has to follow his trade, or the merchant to engage in the pursuits of com-
merce. I want then to know whether henceforward I must humble myself and
become the sycophant of a judge, whom I may despise, under the penalty of be-

ing deprived of the right to practise my profession before him. If a judge be

weak, or if he be wicked, his judicial conduct is as fair a subject of discussion

anions lawyers, as among any other class of citizens; and for exercising this right

ihey incur no punishment, which cannot be inflicted on any other person. If this

proposition be not true, they become the mere creatures of the court. Instead

of being the firm and fearless asserters of their clients' rights, often in opposi-

tion to the preconceived opinions of the bench, they must cringe and assent to'

any and every intimation of the judge at the risk of their ruin. The public

have almost as deep an interest in the independence of the l>ar as of the bench.

The rights of the citizens, under the complete systems of modern times, can
only be asserted and maintained through the agency of the profession.

Members of the profession may forfeit their right to practise, but this can on-

ly be done by the commission of some professional offence, or some crime of so

black a character as shows them to be wholly unworthy to be trusted. For oth-

er offences they are subjected to the same punishments as their fellow citizens.

Their official and their private acts are entirely distinct from each other. To
show that Judge Peck had no right to suspend Mr. Lawless, I need not go fur-

ther than 2d Petersdorff's Abridgement, 615, the book cited by the Judge him-
self. It proves conclusively that the hiyh prerogative of striking an attorney

from the rolls has never been exercised, even in England, except for grossly dis-

honest professional misbehaviour, or on a conviction of felony or other infamous
crimes. This power has never been resorted to except in extreme cases. I .ad-

mit that if, in this country, where the two professions of attorney and counsellor

are generally united in the same person, an attorney in open court will manifest

by his conduct a total want of respect for the judges, and will pursue a course

tending to obstruct the public business before the court, they must from necessity

possess the power of suspending him from practice. But it is not pretended that

Mr. Lawless has brought himself within this rule. Was it ever heard of in Eng-
land, that an attorney was stricken from the rolls of the court for writing and
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publishing strictures no matter how severe upon the opinion of a judge ? The
research of the learned gentleman has not furnished us with a single case from
the English books, nor a single dictum to that effect. If I write and publish an
article, which a judge may choose to consider as a libel upon himself, is it not
enough that he may appeal like other citizens to the laws of his country for re-

dress, and have me fined and imprisoned for the offence? Shall he be permitted
to take the law into his own hands, and add to this punishment a forfeiture of
my means of subsistence, by taking away from me my profession ? Even the
punisnment of a libel as a contempt, by hue and imprisonment, would be mercy,
when compared with this power.
The Judge, in the same rule against Mr. Lawless, has embraced two things

of an entirely different character. No two subjects can be more distinct, in

their nature, than a rule to show cause why an attachment should not issue for

a contempt, and a rule against an attorney, to show cause why he should not be
stricken from the rolls. In the first case, the court must proceed without delay.
Its process, or its lawful command, must be obeyed immediately, otherwise the
progress of public business is arrested. If the order of the court be obeyed,
either there is no punishment at all inflicted, or it is generally very slight. The
suspension of an attorney from practice is of another character. The question
then to be decided is, has his conduct been of such a character, as to require
his expulsion from the bar? This is a question which need not be determined
in a day or in a month. The spirit which dictated that provision of the common
law, that the tools of an artificer shall not be distrained, ought to prevail upon
such an occasion. When a man's all is at stake, or rather the means by which
his all is acquired, there ought to be no haste in the proceeding, when no haste

is necessary. But here this infuriated Judge had decided, from the very first

moment, that Mr. Lawless should be suspended ; and it has been alleged that

it was not till after his refusal to answer interrogatories, that he determined to

add the ignominious punishment of imprisonment.
And now we come to the case of Judge Conkling, of which so much has been

said. The eloquent counsel seemed to take so much pleasure in referring to

the report of the judiciary committee, in this case, and to look at me with such
significant glances, that I had not the heart to interrupt his pleasure by letting

him know, that I had nothing to do with that report, having been absent from the

city when it was made. I never saw the report until this morning, and till

then was entirely ignorant of the principles on which it was founded The gen-
tleman on my left, (Mr. Storrs) was also absent, as I am informed, having

declined sitting upon the committee, for personal reasons.

But I shall not leave this report of the judiciary committee here. The case

now on trial before the Senate, and that of Judge Conkling, are totally dissimilar.

The good lady, Mrs. Bradstreet, or rather Mr. Tillinghast, (I cannot tell which)

charged Judge Conkling, before the House of Representatives, with no less than

thirty-eight judicial offences. If we had brought such a list before this Court,

and each of them were to consume as much time as the single charge against

Judge Peck has done, we might be occupied for years in the trial. The judi-

ciary committee were unanimous in rejecting thirty-six of these charges. Con-
cerning the two which remained, relating to Mr. Tillinghast's suspension, there

was a difference of opinion.

It seems that Mr. Tillinghast, in open court, upon the trial of a cause, had drawn

a most odious and tevolting picture of a judge, which was intended by him, and

understood by others, to be a delineation of the judge upon the bench. This

was a direct and palpable insult, publicly uttered to his face. The judge, how-

ever, either did not understand it as it was meant, or determined to disregard it

and suffer in silence. Tillinghast, some time after the session of the court had

terminated, in a private conversation with the clerk, acknowledged that he meant

the picture for Judge Conkling, and confessed the intentional indecorum of his

language. The clerk warned him against using such expressions ; but notwith-
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standing, he requested the clerk to tell this conversation to Judge Conkling. On
an affidavit of these facts, Mr. Tillinghast was brought before the judge, and on re-

fusing to make an apology, was stricken from the rolls. For what ? Was it for

what he had said to the clerk out of court ? No: but it was for the character

which he had drawn in open court, in connexion with the acknowledgment he
had made to the clerk, that it was intended as an insult to the judge. Though a

majority of the committee expressed no opinion as to the legality of the judge's

conduct, I am now willing to do so, and to declare, that, in my judgment, it was
illegal. If the picture when drawn was not so distinct in its features, as to be
recognised by the judge, or if he, perceiving the intended resemblance, chose to

overlook the insult during the whole term at which it was committed, the time

had passed by, and the liberty of speech protected the offending attorney. The
judge could not at a future term institute proceedings and strike him from the

rolls, in consequence of any private conversation he might have had with the clerk

after the adjournment of the court. This is my opinion ; but I never should

have voted for an impeachment in such a case. Thirty-six of the charges were
so frivolous as to be rejected unanimously by the comm'.ttee, and the remaining
two arose put of conduct well calculated to irritate and wound the feelings of the

judge, and to induce him unconsciously to pass the doubtful limits of the law in

the punishment of the offender. From the circumstances of the case, I could not

have supposed that an intention (o transgress the law was so clearly established,

as to justify this tribunal in convicting the judge. Yet 1 believe that he acted

improperly ; and such should have been my report. In justice to myself I will

also observe, that I entirely dissent from most of the reasoning contained in the

opinion which he delivered, at the time the name of Mr. Tillinghast was ordered

to be stricken from the roll.

A case has been cited from New Hampshire, and I would hope that there must
have been some mistake in the report of it which has been read to the Senate.

As stated, it presents a case of arbitrary oppression towards a member of the bar,

unequalled even in English history. The judge I know to have been a very

respectable man, and it is therefore the more extraordinary. It seems that an
attorney, whose name was Freeman, in a conversation at a public tavern, observ-

ed that Judge Livermore was very arbitrary, and that he abused the lawyers,

the parties, and the witnesses. He also inquired whether the judge ever studied,

and expressed a belief that he did not read his books. This was a mere idle, loose

conversation. For this language, which was carried by some tale-bearer to

Judge Livermore, he struck the attorney from the rolls. Sir, what have we
come to ? In what state of society do we live, when such an act as this is cited

before the highest tribunal of the nation, in justification of the conduct of a

,
judge of one of the district courts of the United States ?

I never had the pleasure of exchanging a word with the concluding counsel

for the respondent, before the commencement of the trial ; but I think I might
venture to ask him, whether he had never, in familiar conversation, expressed
opinions quite as derogatory to the character and attainments of judges, as those

uttered by Mr. Freeman in relation to Judge Livermore. And who would en-

dure it, that for such a conversation, the country should lose the distinguished

professional services of that gentleman, and his family be deprived of his exer-

tions for their support ? (if they depend on those exertions, which I hope they
do not.) Yet this case has been gravely cited to prove that Judge Peck had a

right to punish Mr. Lawless by suspension.
As to the case from Tennessee ; it probably arose from some misapprehen-

sion ofthe nature of the proceeding against Mr. Darby. The supreme court

of that, state, in their opinion, contend, that according to the doctrine of the

English books, he had been guilty of a contempt, in publishing a libel against

them
; but instead of inflicting upon him fine and imprisonment, the only appro-

priate punishment for a contempt, they ordered his name to be stricken from the

roll of attorneys.
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[Mr. Grundy said, there was no proceeding in that case as for a contempt.
Mr. Darby was stricken from the roll, on motion.]

Yes, sir ; but the court placed it on the ground of a contempt. I understand
that in that state the law gives to courts the express power to strike attorneys
from the rolls; but whether in this case they exercised it properly, I neither know
nor care. It can have no influence upon the present trial.

What was the character of the libel against the court, does not appear from
the report of the case ; but from what I have heard, I entertain no doubt it was
of a very aggravated nature.

It is worthy of remark, that the court rested their power upon a provision in

the constitution of Tennessee, similar to that contained in the constitution of
Pennsylvania, which was used to shield C. J. M'Kean and the other judges, in the
case of Passmore. The bill of rights, in both States, declares, that the accused
shall not " be deprived of his life, liberty, or property, but by the judgment of
his peers, or the law of the land.''''

But in concluding this part of my argument, I would again observe, that not
a single case has been produced from England, (and if the counsel could have
found one they certainly would have urged it,) in which the court of King's
Bench, or any other court of that country, ever attempted to strike an attorney
from the rolls, for publishing any thing derogatory to the court.

Having thus shown that the respondent has violated the constitution and laws
of the country, I shall now proceed to discuss my second general proposition,
which was, that he has done so with a criminal intention. This necessarily
leads me into a discussion of all the material facts and circumstances of the case,
as they have appeared in evidence.

[Here the court adjourned until tomorrow.]

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

Saturday, January 29.

The Managers, accompanied by the House of Representatives, attended.
The Respondent's counsel also attended.

Hon. Mr. Buchanan, one of the Respondent's Counsel, •esumed and con-
cluded his argument on behalf of the United States, as follows :

Without again adverting to the points which I discussed yesterday, I will now
proceed to prove that the publication signed " A Citizen," is harmless in its char-

acter, and does not present an unfair representation of the Opinion of the court;
that it was such a publication as Mr. Lawless had a right to make, and that even
if he were now on trial for it before a court and jury upon an indictment for a
libel, he must be acquitted.

I know this part of the case will be from its nature uninteresting, but it shall

be my endeavour not to be tedious ; and as I feel very strongly that the position I

have taken is susceptible of demonstration, I ask the attention of the Senate to

the argument by which I shall endeavor to sustain it.

On the 3d of February, 1795, Antoine Soulard, to whom the concession was
made which gave birth to the proceeding in the present case, was appointed by
the Baron de Carondelet " Surveyor of all the Districts of Illinois and New Ma-
drid." On the 30th October, 1799, Don Zenon Trudeau, the lieutenant gover-

nor of Upper Louisiana, appointed Soulard his adjutant, or as he is sometimes
called " the right arm of the Governor." It appears he was a meritorious officer,

and discharged the duties both of surveyor of the province and adjutant. In
consideration of his public services, lieutenant governor Trudeau, on the 20th
April, 1796, made him a concession for 10,000 arpentsof land. The existence of
this grant was not disputed on the final hearing of the cause before Judge Peck.
The question of concession or no concession had been previously submitted to
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a jury, and they found that such a concession had been made in favor of Soulard.

This fact is therefore taken for granted in the opinion of the court. A survey

was made on this concession, by Don Santiago Rankin, the deputy surveyor, on
the 2l)th February, 1804, and was duly recorded. From the final decree of Judge
Peck in the cause, it appears he was then satisfied of these facts ; although he

now endeavors to cast a shade of suspicion over both the concession and survey.

To prove the accuracy of this statement, I shall here quote a few lines from his

decree. " And it further appearing, by the finding of the jury impannelled to try

the issue directed in this cause, that such concession was made to the said

Antoine Srmlard, as in the said petition is stated. And it also appearing in evi-

dence offered on the part of the said petitioners, that a survey of the said land

was made, and a plat thereof recorded, as in the said petition is stated," &c.
On the fourth Monday of December, 1825, the court entered of record its final

decree against the claim of Soulard. The fundamental doctrine on which the

Judge rests this decree appears upon its face to be, that the concession had not

been made, in conformity with the regulations of O'Reily, Gayoso or Morales,

and that it was therefore " illegal in its origin and invalid." Now I apprehend,

(though I am not going into auy detailed argument on the subject) that the Su-

preme Court of the United States will not decide that these .regulations furnished

the only mode, by which a title to lands could have been acquired in Upper Loui-

siana. They have, I doubt not, been carefully examined by every member of the

Court. I ask then does it not appear from their whole policy, as well as from

their terms, that they were intended to apply to new settlers and their fanilies—
to emigrants;—and not to the old settlers

—

the ancient resi lents who were horn in

the province. Their policy is manifest. The Spanish government wished to

encourage emigration from the British colonies, and afterwards from the United

States to Louisiana. This is a well-known historical fact, and will not be disput-

ed. With this view, these regulations provided for the gift, not for the safe of

land. Onerous conditions, it is true, were imposed by Morales on these gifts
;

"but still many people were induced to leave the United States and go into Loui-

siana, where land could be obtained for nothing. Now can it be supposed for a

moment, that there existed no power in the governors of Louisiana to sell lands?

or, what amounts to the same thing, to pay for public services by grants of lands?

Spain has for mora than a century been a needy government. The resources

from her mines have not been sufficient to supply her wants. Under these cir-

cumstances, it would be one of the strangest freaks of despotism that history re-

cords, if the hands of the governors and lieutenant governors of this province

were so tied up, that they could not pay the public servants of the crown in lands

which were plenty, instead of money which was scarce. I believe it will be

found, on the final adjudication of this cause, that the laws of the Indies in rela-

tion to the disposition of the public domain, with such modifications as the situa-

tion of Louisiana rendered necessary, were in force, as well as the regulations

of the governors and intendant. In this I may be mistaken.

Had JudTe Peck suffered the decree which he pronounced to stand upon the

reasons appearing on its face, whether they were right or wrong, we should never

have heard of this impeachment. But he was not satisfied to permit it thus to

remain. Months after the date of this decree, and after the cause had been re-

moved from his court, and whilst it was pending in the Supreme Court of the

United States, the Judge published in a Missouri newspaper a very long and ela-

borate opinion in support of his decision. This publication was made at the re-

quest of some members of the bar (though not of Mr. Lawless), and it appeared

in the Missouri Republican, printed at St. Louis, on the 30th day of March, 1826.

You have all read this Opinion. I have read it over and over again. I have

carefully examined it, paragraph by paragraph, yet I must confess that the pre-

cise extent to which the Judge has decided the questions he discusses is beyond

my ability to determine. The propositions run so much into each other, and

there is such a want of precisioa-throughout, that I believe few lawyers in the
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country would undertake to say, in every particular, what the Judge did decide.

In this sentiment I know that I do not stand alone.

Bat although any accurate analysis of the; Opinion would be a work of much
difficulty, it is easy to perceive that the Judge intended to cut up every Spanish
land cla m in Missouri by the roots. He does not leave one particle of ground
upon which any claimant could rest a single hope. Their prospects, should all

the principles of this decree be affirmed, must vanish at once into thin air. In-

stead of confining this Opinion to tha case of Soulard, which was in several re-

spects peculiar, he virtually decided against every possible concession, which
could have been made by any lieutenant governor. Such a publication appear-

ing in a partizan newspaper, under the authority of Judge Peck, was well calcu-

lated to produce a strong excitement throughout the State of Missouri. What
came next in order? On the 8th of April, 1826, the article signed" A Citizen "

appeared in " the Missouri Advocate and St. Louis Inquirer." Was it impro-
per in Mr. Lawless to touch this subject? I may be wrong, but I hold it to be
the imperative duty of an attorney to protect the interests of his client out of court

as well as in court. The case of Soulard had gone up to the Supreme Court on
appeal. It had ceased to be a pending cause in the District Court of Missouri.

The cause was then pending in the Appellate Court at Washington. In this

state of things, the very Judge from whose decree the appeal was taken comes
out with a publication, called an Opinion, which went to destroy the land claims

of all the clients of Mr. Lawless, root and branch. Under such circumstances, I

insist that it was not merely the right, but the duty of Mr. Lawless to replv. I

should hive considered him derelict in that professional fidelity to which he had
bound* himself by oath, if he had suffered such a publication to remain unan-
swered. The effect of his silence probably would have been to render his nu-

merous clients" throughout Missouri an 1 Arkansas the prey of speculators. We
have it from his own lips, that to prevent this consequence was his chief reason

for publishing the article signed " A Citizen."

It seems, from the evidence in this cause, that Judge Peck has adopted a sin-

gular practice, which I hope is confined to Missouri. After he has made his de-

cree, and the cause is removed to an Appellate Court to be decided upon its me-
rits, and whilst it is still pending there, he has got into the habit of publishing his

Opinions in the newspapers. This is not the practice with us in Pennsylvania,

though it may be elsewhere. Wherever it may exist I cannot but consider it a

very bad practice; and I hold it to be the right of any attorney in such a case

fully and freely, though in respectful language, to discuss the merits of such an
Opinion. A judge surely his no peculiar right to spread his opinions before the

world, particularly in a cause still pending in another tribunal, without being

subject to have them examined and answered. If he will go into the newspa-
pers^ before the Appellate Court has either set its seal to his decision, or has re-

versed it, he mist expect to receive newspaper play. He would best consult his

dignity by waiting until the cause is finally decided.

Now I ask, is the article of Mr. Lawless a libel ? 1 read in the English books

tint a publication attributing error even to Majesty itself, if couched in respectful

language, is not a libel, although it be a fundamental principle of that govern-

ment that the King can do no wrong. Vide 2 Campbell's Rep. 393. Holt's

Law of Libels 10D. 4 Blackstone's Com. 153, late edition. Although but a slen-

der portion of liberty is enjoyed in that country compared with our own, yet the

subject may discuss the public conduct of the King himself, and charge him with

errors of judgment, provided no bad motives be imputed.

Every person must admit that the publication of Mr. Lawless is perfectly

decorous, and every way unexceptionable in its language. This has not been

denied throughout the trial. Indeed, considering his peculiar genius and tem-

per, I am astonished he was the author of a production so dull, flat and unin-

teresting. It is wholly destitute of that zest, which a little spice of ill-nature

would have communicated.
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And can it be pretended that the article of Mr. Lawless attributes any bad
motives to Judge Peck ? Have the gentlemen ever contended that it did 1 Can
any man who examines it say, that it contains one word or syllable or letter im-
puting or even hinting at any corrupt or improper motive ?

But further, in England when mere error of judgment has been imputed to the

King, even if it can be clearly shown that the author himself, and not the King,
has been wrong; still such publication is no libel. All the subjects of the realm
have a right to discuss questions of public policy ; and they may charge his Ma-
jesty with as many errors as they think proper, provided no wicked or corrupt
motive is attributed. This principle of the common law applies directly to the

present case.

In regard to courts of justice, they need not be treated quite so tenderly as the

monarch. In regard to them,—a writer may even censure their opinions with-

out being guilty of a libel. " It is undoubtedly within the natural compass of
the liberty of the press, (says Holt, in his Law of Libels, page 170) to discuss, in

a decent and temperate manner, the decisions and judgments of a court of jus-

tice ; to suggest even error, and, provided it be done in the language, and with
the views, of fair criticism, to censure what is apparently wrong ; but with this

limitation, that no false or dishonest motives be assigned to any party." Now,
judging the article of Mr. Lawless by this doctrine, if he were on trial on an in-

dictment for a libel before the Lord Chief Justice of England, he must be ac-

quitted. He has attributed no bad motives, he has used no indecorous expres-

sions. He has not censured the Opinion of the Judge. His whole publication

consists in an enumeration of errors, which he thought he had discovered in that

Opinion.

And has it come to this;—that in our happy country,—the home,—the chosen
sanctuary of freedom, a mere suggestion that a judge is not infallible amounts to

the crime of a contempt, and that the attorney who dares to make it may be fined,

imprisoned and suspended from his profession ? We are not obliged to show, that

Mr. Lawless was right and the Judge was wrong on the points about which they
differed in opinion. If we were, it is my impression, that in regard to most if not

all of them, we could establish this proposition.

But it has been contended, that although Mr. Lawless in his publication may
have neither used improper language nor attributed bad motives, yet he has mis-

represented the Opinion of the Judge. Is this the fact? The manager who pre-

ceded me has gone over the first nine specifications of error contained in (he ar-

ticle signed "A Citizen," and I shall briefly review the nine which remain.
The Judge himself, in his answer to the article of impeachment before the

Senate has connected the tenth, thirteenth, and fourteenth specifications, and I

shall so consider them together. They are in the following language :

—

" 10. That the complete titles made by Gayoso are not to be referred to, as af-

fording the construction made by Gayoso himself, of his own regulations."
" 13. That the complete titles produced to the court made by the governor

general, or the intendant general, though based on incomplete titles, not con-

formable to the regulations of O'Reilly, Gayoso, or Morales, afford no inference

in favor of the power of the lieutenant governor, from whom these incomplete
titles emanated, and must be considered as anomalous exercises of power in fa-

vor of individual grantees."
" 14. That the language of Morales himself, in the complete titles issued by

him, on concessions made by the lieutenant governor of Upper Louisiana, anterior

to the date of his regulations, ought not to bo referred to as furnishing the con-

struction which he, Morales, put on his own regulations."

I think, upon the strictest scrutiny, that these three propositions will be found
to contain a fair representation of the Opinion of the Judge. Mr. Lawless, for

the purpose of proving that the lieutenant governors of Upper Louisiana had the

power to make concessions of land to the ancient inhabitants of the province, in-

dependently of the regulations of O'Reilly, Gayoso or Morales, and even at war
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with their provisions, invoked the very authors of these regulations themselves,
and produced to Judge Peck these solemn and repeated acts, confirming titles

which were founded upon such concessions. He proved by the conduct of the
men who ordained these regulations, that they recognized another mode of ob-
taining grants of land, in Upper Louisiana, wholly distinct from that contemplated
by their own ordinances. What more powerful appeal could be made ?

The Judge in his Opinion expressly admits these facts, and states the argu-
ment of Mr. Lawless which was founded upon them. He says, (page 73) " but
complete titles have been produced, to show, that, in some instances, the regula-
tions have not been conformed to by the governor general, and by the intendant,
in confirmations made by them ; and it is thence insisted, that they were not in

force in the province of Upper Louisiana, or that if they were in force there, they
were only intended to provide for grants to emigrants and new settlers, and were
not intended to provide for grants to the inhabitants generally ; and that some law
must be presumed, which authorised grants of land to the inhabitants generally,

in pursuance of which the confirmations mentioned were made."
Now, what did the Judge decide upon these facts and after this argument?

Did he not determine that these concessions of the lieutenant governors, thus
perfected into complete titles by the governors general, afforded no sufficient rule

of construction to guide the court to the conclusion, either that these regulations
were not in force in Upper Louisiana, or if they were, that any other mode exist-

ed independently of them by which a title could be obtained ? The effect of
these concessions thus confirmed is explained away on the principle, that they
must be considered as exercises of the dispensing power of the governors general
in favor of individual grantees. They were acts of despotic power above the

law. and therefore could not establish the existence of a power under the law.

This was the very essence—the pith and marrow—of his decision.

In regard to these three specifications the Judge cannot complain, as he has of
others, that they only present the naked point decided, without any of his reason-
ings- or explanations. The second' specification expressly states, that the reason
why these complete titles are not evidence of a rightful authority in the lieutenant

governors to grant lands is, that they " must be considered as anomalous exer-
cises of power in favor of individual grantees."

Here allow me to read one paragraph from the Opinion.
" That the governor general, who exercised a legislative power generally, and

particularly for the distribution of lands, should feel himself authorized to dispense
with the observance of any of the provisions of his own laws, is not strange.

Such a dispensing power is incident to the legislative department of every gov-

ernment. Legislation implies discretion in respect of the rules which are to be
prescribed. The governor general, with whom it was to exercise the power to

make the law, could change it, or could dispense with its observance, either on
his part, or on the part of the claimant ; and it is probable, that instances of the
exercise of this dispensing power were not rare. That he should have been in-

fluenced by the particular circumstances of any case not within the law, or even
by personal considerations of regard, in making grants, not provided for by his

own laws, is a presumption more to be relied upon than that which is contended
for on the part of the petitioners."

Now, let any member of this Court examine these three specifications carefully,

and I will venture to say he can find no misrepresentation in them. If there is,

I am wholly at a loss to discover it. Yet the respondent, still under the domin-
ion of those feelings, which have brought him to your bar, says in his answer be-

fore this Court, " that these charges are not true. So far from it, they are diamet-

rically opposed, in point both of fact and doctrine, to the grounds really as-

sumed and maintained by the court." Did the respondent suppose that by using

such language he could give additional weight to his answer? Throughout the

whole of it, we have the specifications extracted by Mr. Lawless from his Opinion
denounced " as gross and palpable misrepresentations," as suggestions of false-
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hood and suppressions of truth, with other characteristics of a similar nature
which I shall not repeat. He has exhibited here the same spirit, which first in-

duced him to pronounce the article of Mr. Lawless false, calumnious, libellous

and scandalous. Expressions are used in almost every page of his answer, which
(in my humble opinion) policy as well as propriety ought to have forbidden.

The reason given by the respondent, why these three specifications are not true

is, that he did admit the evidence for the purpose of raising a presumption in fa-

vor of the power of the lieutenant governor to make the grant in question. Do
either of those specifications deny that this was the case? By no means. What
Mr. Lawless complained of was, not that the Judge refused to receive the evi-

dence ; but that after it was admitted, he considered it of no avail. That al-

though these complete concessions were received in testimony, their effect was
afterwards destroyed, on the ground that they must have been individual acts of
a supreme dispensing power, and therefore afforded no proof of the existence of
any general law. The specifications do not deny the admission in evidence of
these complete concessions for the purpose of raising a presumption ; but they

assert that in fact they raised no such presumption in the mind of the Judge, and
were not referred to by him as furnishing " the construction made by Gayoso
himself of his own regulations." In the language of the Judge, in the 25th page
of his letter to the House, he " thought it more rational to refer the confirmation
to the sovereign power of the confirming officers, than to infer from that act a

power in the inferior, not found in the charters from which all his powers seemed
to be derived." What more than this has Mr. Lawless stated in the specifications

now before us. This sentence of the Judge condenses the meaning of the whole
three, and shows that he was neither misapprehended nor misrepresented by
Mr. Lawless.

I come now to the 11th specification. I know that they are all a barren waste,

and I shall travel over them as speedily as possible. It alleges the Judge to

have decided, " that although the regulations of Morales were not promulgated
as law in Upper Louisiana, the grautee in the principal case was bound by them,
inasmuch as he had notice, or must be presumed from the official station which
he held, to have had notice of their terms."

It had been contended by Mr. Lawless, that these regulations were never pro-

mulgated as law in Upper Louisiana. As to this fact the testimony was contra-

dictory. In which scale the preponderance was, it is not now necessary to decide.

If it were, I think it could be shown that the weight of evidence was against

their promulgation.

The Judge does not decide, either that there was a promulgation, or that there

was not. He evades this question by deciding, that whether or not, such a pub-
lication was proved as must have brought them to the knowledge of the ancestor

of the petitioners, who was the surveyor of the province, and that was sufficient.

If this be not his plain meaning, I do not understand the English language, (per-

haps I do not.) I will quote the Judge's own words to those who understand it

better.

'* In answer to that portion of the argument, on behalf of the petitioners, which
denies the force of law to the regulations of Morales, in Upper Louisiana, for

their supposed want of promulgation, it is only necessary to remark, that such a

publication is proved as must have brought them to the knowledge of the ancestor

of the petitioners. The official station which he held does not permit us to be-

lieve, from the publication proved, that he could have been ignorant of the for-

feiture to be incurred by a failure on his part to comply with the commands con-

tained in these laws. It is, therefore, unnecessary to decide, whether, according

to the principles of justice which prevail in our courts, this tribunal can regard a

forfeiture as incurred, even under the Spanish government, and by a subject of

that government, for disobedience to laws which had never been promulgated."
Is Mr. Lawless then incorrect in this specification 1 How does the Judge an-

swer it ? By a sweeping denunciation. " Here (says he) is another gross and
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palpable misrepresentation." Now I call upon all who can read and compare two
papers with each other to say, whether Mr. Lawless has not attributed to the

Judge, that which the Judge did decide.

The Judge in his answer wishes to divert our attention from the main proposi-

tion to the mere conditional assumption in the commencement of the specifica-

tion, " that although the regulations of Morales were not promulgated as law,"
and to convert this into an absolute declaration that he had decided they were
not so promulgated. But who does not perceive that the leading and principal

feature of the decision, and that which the specification intended to embrace,
was, that Soulard "being a public officer must have known of the existence of
these regulations, and was bound to obey them, even though there had been no
public promulgation sufficient to make them binding upon others ? I will not

follow my colleague (Mr. McDuffie) in exposing the absurdity of this principle.

If I had been writing such an article as that of Mr. Lawless, I should have ap-

plied to this decision the proper term, and pronounced it to be absurd. But
whether it be so or not, is not now the question. We are considering not wheth-
er it is wrong, but whether it has been misrepresented by the specification. The
12th specification is " that the regulations of Morales exclude all belief that any
law existed under which a confirmation of the title in question could have been
claimed."

Although this specification is in the very language used by the Judge himself,

yet he pronounces it in his answer to be " another instance of the suggestion of a

falsehood, arising from the suppression of truth." And what is the suppression

of which he complains? It is that of the argument which brought him to this

conclusion. It was the intention of Mr. Lawless in penning this article to make
an abstract for public information of the principal points, which he thought had
been wrongly decided in this very long Opinion. To have given the train of
reasoning by which the Judge supported his different conclusions would have
entirely defeated the object of the publication. He might as well have published
the whole Opinion at once. And yet he is charged with the suggestion of false-

hood by a suppression of the truth, because he gave the very point decided with-

out adding the reasoning on which it rested. Those who were desirous of see-

ing that could refer to the Opinion itself, which had been previously published.

Now the point thus presented to the public, in the very words of the Judge,
was the essence and spirit of his whole Opinion. It is the foundation upon which
it all rests. It was introduced into the original decree long before the Opinion
was published. Why does he now shrink from it? Is he conscious that he was
Avrong ? And does he want to conceal his error under cover of an attack upon
Mr. Lawless ? He complains that the preamble to the regulations of Morales
was not inserted in this specification. It would have been manifestly improper
to publish this alone ; because the Judge's decision, that " the regulations them-
selves exclude all belief that any law existed, under which a confirmation of the

title in question could have been claimed," was his deduction from the whole
regulations, preamble, articles, conclusion and all.

The Judge in his answer has grouped the I5th, 16th, and 17th specifications of
the article together. They are contained in the following language:

—

" 15. That the uniform practice of the sub-delegates or lieutenant governors
of Upper Louisiana, from the first establishment of that province to the 10th
March, 1804, is to be disregarded as a proof of law, usage, or custom therein."

" 16. That the historical fact, that nineteen-twcntieths of the titles to lands in

Upper Louisiana were not only incomplete, but not conformable to the regula-

tions of O'Reilly, Gayoso, or Morales, at the date of the cession to the United
States, affords no inference in favor of the general legality of those titles."

" 17. That the fact, that incomplete concessions, whether floating or located,

were, previous to the cession, treated and considered by the government and
population of Louisiana as property, saleable, transferable, and the subject of in-

heritance and distribution ab inlestato, furnishes no inference in favor of those
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titles, or to their claim to the protection of the treaty of cession, or of the law of

nations."

Now I will venture to assert, and I believe every lawyer who has examined

this case will concur with me in opinion, that let the final decision of the case of

Soulard be made when and where it will, it must eventually depend upon the

nature and extent of the practice referred to in these three specifications. No
court acquainted with its duty will at this late day venture to destroy the titles of

a whole province founded upon a uniform practice which has existed since 1765.

Although the lieutenant governors may have had no legal authority in the com-
mencement to grant concessions for land; yet it is now too late to disturb that

question. In such a case the maxim would apply in all its force, that " com-
munis error facit jus." The peace and the property of society demand the ap-

plication of this rule.

The Judge in his answer evidently approaches these specifications with an

air of triumph. He alleges that no proof was given of the facts upon which they

rest; and that no such assumptions are contained in his Opinion. What would

have been his decision had these facts been proved, he says it is needless to in-

quire.

First, then, as to the loth specification. The Judge or those who prepared

his answer must have treacherous memories. Though he alleges that the facts

contained in this assumption were not in proof, yet in the very page preceding

he informs, us that the evidence alluded to in this very fifteenth charge was ob-

jected to by the district attorney of the United States, but was received by the

court. Nay, more; the Judge says he admitted it "on the very ground that it

raised a presumption in favor of the power of the lieutenant governor to make
the grant in question." In his letter to the House of Representatives he con-

nected this 15th assumption with the 10th, 13th, and 14th ; and in all his rea-

soning upon them on that occasion, he never thought of denying the facts upon

which either of them was founded. On the contrary, he makes it a point to de-

clare, that he had admitted the evidence offered of the facts contained in the

15th assumption.

But even if he had not committed himself by his own solemn declarations, his

denial would be of no avail. The proof contained in the record of Soulard's

case is ample. The testimony of Col. Delassus—the last lieutenant governor of

Upper Louisiana, establishes the practice beyond a doubt. The Livre Terrien

—

a book of record, contains a list of grants down to the year 1795, and they were

all made by the lieutenant governors. Did the practice change after that date ?

Has there been or can there be shown a single concession of land in Upper Lou-

isiana, made by any other authority than that of the lieutenant governor? But

I proceed further, and will cite Judge Peck himself as my witness. When he

decided the case of Soulard he had no doubt but that this practice had been

clearly established. In his decree he says, " and it appearing that it was the

practice of the lieutenant governors of Upper Louisiana to make concessions of

land, in virtue of their office as such governors," &c. and afterwards in his

Opinion he takes the practice for granted. And notwithstanding all this, we are

informed by the Judge in his answer, that " the uniform practice alleged in the

15th charge was not in proof, and therefore that proof could not be disregarded."

The Judge is also wrong in declaring that there is no such assumption as the

fifteenth in his Opinion, " nor one word to countenance " it. On the contrary,

taking this practice of the lieutenant governors for granted, he destroys its effect

and puts it down ; because of its supposed hostility to the regulations of O'Reilly,

Gayoso and Morales. But I shall quote his own language. " The presumption

(he says) which arises in favor of the validity of the acts of the supreme authority,

especially such as the enactment of regulations and the acknowledgement of the

authority of these for a series of years, is of a higher nature than that which

arises in favor of the legality of a single act, or even a series of acts, such as

concessions of land by the lieutenant governor; particularly when these acts are to
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be subject to the approval and confirmation of that supreme authority, which gave
those laws that were to regulate the subject of concessions."

The Judge ought to have left this 15th proposition in the same company with

which it entered the House of Representatives. He cannot escape by merely
changing its position, and informing the Senate, that as the facts contained in it

had not been proved, it is needless to inquire what might have been the decision.

Is there then any doubt of the existence of this uniform practice? And must
not the cause of Soulard, in the end, be decided by its extent?

The facts contained in the 17th proposition are but corollaries from the 15th.

If it be true, that all concessions of land in Upper Louisiana were made by the

lieutenant governors, it follows, as a necessary consequence, that they must have
been "treated and considered by the population and government of that province

as property, saleable, transferable and the subject of inheritance and distribution

ab intestato." The historical fact, stated in the 16th proposition, is extracted from
Stoddard's History of Louisiana—a book which was before the Judge on the argu-

ment of the cause, and has been read to the Senate.

Mr. Lawless, in the 4th, 5th and Gth pages of his printed argument, placed these

facts clearly and strongly before the Judge. They were main points. And if

he has given no answer to these points, but has passed them over in silence ; if

he has disregarded them both in his decree and in his Opinion, is Mr. Lawless to

be censured for stating in his specifications, that the Judge had assumed they

furnished no inference in favor of the legality of such claims ? If I were argu-

ing a cause in Pennsylvania, depending upon an actual settlement, and I should

contend, that it had been the uniform practice of that commonwealth to give a

right of pre-emption to actual settlers, and the court should decide the cause
against me without noticing this argument, should I not be justified in saying

they had disregarded this practice as a proof of law, usage or custom ?

But, says the Judge, if these facts were proved, how could 1 take them for grant-

ed? Were they not proved ? I think the affirmative has been clearly shown
from the testimony. But suppose they were not, for what purpose was the judge
appointed ? Who would think it necessary to prove as matter of fact to a judge
what was the foundation of the titles to land in the country over which he was
called to adjudicate? Was it not his duty to master this subject, before he took

his seat, upon the bench? The Act of Congress of 1824, under which he acted,

called imperiously upon him to make himself acquainted with the land titles un-

der the Spanish government. It is not possible he could have been ignorant

concerning them, without shutting his eyes on all that was passing around him.

This cause was argued in 1824, and again in 1825. He had before him both

Stoddard's History and the printed argument of Mr. Lawless. That argument
referred him to a list of cases on the records of the court of St. Louis, in which
these unconfirmed concessions had been treated as property. The facts alleged

in the specifications were not denied by Mr. Bates, the district attorney. All

the inhabitants of the country knew them to be true. Here then was a Judge
residing in a country, all whose original Spanish titles were founded on conces-

sions from lieutenant governors, who must have daily witnessed around him
sales and bequests and descents of these titles—and must have known that they

formed the subject of a great portion of the landed transactions of the country;

and yet this Judge, who has never pretended to deny the existence of these facts,

comes before the Senate and says, what would have been their legal effect had proof

ofthem been offered, it is needless to inquire. What judge in Maryland would
think of receiving proof that the original titles of the people in that state were
derived from Lord Baltimore, or in Pennsylvania that they came from William
Penn ? It would be equally absurd for a judge in Upper Louisiana to require

proof that their original Spanish titles sprang from the grants of their lieuten-

ant governors.

But, says the gentleman, the courts in England have refused to regard even
Camden as authority for a historical fact. Be it so. Is this a mere historical
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question—or is it not a question concerning what is the law of the country in

which the judge resides? Who ever heard that any judge required this to be

proved to him as a question of foreign law. It was his duty to be acquainted

with thes ubject, and Stoddard's History contained no more than what he ought

to have known, and what I have no doubt he did know without it.

Ifthen there had been no express language in the Judge's Opinion upon which

these specifications could have rested
;
yet as the propositions contained in them

had been plainly presented to his view and strongly insisted upon in the argu-

ment, the very decree against the claim of Soulard, necessarily decided that

they were to be disregarded. Without this assumption his decree would have

been the reverse of what it was. Surely, when a party rests his cause upon a

point, and the decision is against him, the judge must have assumed that this

point ought to be disregarded.

The last assumption is, " that the laws of Congress heretofore passed in

favor of incomplete titles, furnish no argument or protecting principle in favor

of those titles of a precisely similar character which remain unconfirmed."

The Judge declares in his answer that he made no such assumption. If he

means that he made no such assumption in express words, it is true; but it is

equally certain that in substance and in fact he has decided that the former Acts

of Congress, under which many of these incomplete Spanish titles had been con-

firmed, afforded no protection to similar titles which remained unconfirmed, If

this had not been his decision the title of Soulard would have been protected.

I think that on this point Mr. Lawless stands upon ground not to be shaken.

The 2d section of the Act of 1824 prescribed, that the validity of the titles on

which the Judge was authorized to decide should be determined " according to

the law of nations; the stipulations of any treaty, and proceedings under the

same; the several Jicts of Congress in relation thereto ; and the laws and ordinances

of the government upon which it is alleged to have been derived." Now it is an

established and admitted fact that incomplete concessions of a character similar

to that of Soulard had been confirmed by the commissioners under previous

Acts of Congress, over and over again. The Act of 1814, although it limits

the power of the Board to a league square, yet recognizes these incomplete

grants, and to that extent expressly authorizes their confirmation. From my
present impressions, had I been the judge, I should have thought that as the

Act of 1814 had positively sanctioned these titles to the extent of a league

square; and as the Act of 1824 prescribed no limit in regard to the number of

acres, the question was no longer open, and that if the concession were a fair

one, I was bound to grant a confirmation of it as a matter of course. In my de-

cree I might have referred to the Act of 1814, as the law under which such a

claim was confirmed; and I thus answer the question asked by the Judge, to

what law could he have referred as his authority in case his decree had been in

favor of Soulard 1

This point was strongly urged by Mr. Lawless. Its discussion occupies

several pages of his printed argument. What answer does the Judge give to it

in his Opinion ? All that he says upon the subject is, " that the part of the Act

which requires the court to determine ' the question of the validity of the title

according to the several Acts of Congress,' &.c. has been adverted to, on behalf

of the claimants, but not seriously relied upon as furnishing the ground of a

claim to confirmation in the present case. Upon this point it is only necessary

to remark, that there is certainly no Act of Congress, which would authorize

the confirmation of the present claim, or any part thereof."

Not seriously relied on! So far from this being the fact, it was relied upon

as conclusive. The Act of 1 824 did not like the former Acts limit confirmations

to a league square; it was unlimited. No matter how many arpents the claim

covered; if just, it might be confirmed. The principle had been settled by the

Act of 18 14 that these incomplete titles were valid, and yet the Judge makesa deci-

sion, which swept from his docket all such claims, at the very moment those
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claimants, confiding in principles settled by former Acts of Congress, were look-
ing to his tribunal for a decision which would secure their rights. After all

this, he now complains of Mr. Lawless for informing the public, that he had
decided that these Acts of Congress afforded no protection to the claims.

I hold in my hand a list of other errors alleged to be contained in this Opinion,
which might be enumerated, but I shall not occupy the time of the Senate in

reading it. I contend that Mr. Lawless had a right to make the assertion con-
tained in the specification; and that in this as well as in all the others he has
stated the truth and nothing but the truth. He has been guilty of no misrep-
resentation. The miserable excuse of the Judge in regard to the four last, that
his Opinion passed them over in silence—although his decision was against them,
cannot avail him before ;his tribunal.

Upon the whole, then, the respondent had no just cause even to be offended
with Mr. Lawless on account of his publication.

I now come to the vital and essential part of this cause; and I do contend
that if there were no evidence before the Senate but the Opinion of the court,
the article signed "A Citizen," and the fact of its author's imprisonment and
suspension, these would be sufficient ground to pronounce the respondent guilty.

If he had the heart to proceed coolly and deliberately, without passion, and to

cloak his malice under a fair and kind exterior, I should not believe him to be
the better man, for being able so well to play the hypocrite. But the facts of
this case leave nothing for conjecture. They speak in a language which can-
not be misunderstood. It will now be my endeavor to present them before
this Court, in a distinct and perspicuous manner, according to the order in which
they occurred.

On Monday, the 17th of April, 1826, Judge Peck issued a rule against Stephen
W. Foreman—the editor and publisher of the Missouri Advocate and St. Louis
Inquirer, commanding him to appear on the next morning, and shew cause why
an attachment should not issue against him for a contempt of court. The lan-

guage of this rule is remarkable, and discloses the source of the whole proceed-

ing. In it the Judge declares himself to be satisfied that the article signed "A
Citizen " contained " a false statement " of a judicial decision delivered by him
in the case of Seulard against the United States. He was not only satisfied in

the first instance of the falsity of the statement, but that it tended " to bring odi-

um on the court, and to impair the confidence of the public in the purity of its

decisions."

In the circumstances in which the Judge was placed after he had determined

to proceed, what ought to have been his course ? He ought to have expressed

no opinion; but merely called the editor before him on a general rule to show
cause why he should not be attached for the publication. But before Mr.
Foreman came before the court, or one word had been uttered in his defence,

nay, before the issuing of the rule against him, the respondent had prejudged

the cause. He had determined the publication to be " a false statement,"
" tending to bring odium upon the court and to impair the confidence of the

public in the purity of its decisions; " and this prejudication he grafted into the

rule.

And here let me pause for a moment. No man who had a proper regard for

his character would ever sit in judgment in any case even between strangers

on which he had previously formed and expressed a decided opinion. He
would never commit himself so much. Even if he were conscious that he could

banish former impressions from his mind and be impartial, still his course would
be viewed with suspicion, and there are always men enough in the world to at-

tribute evil motives to the most upright actions. But here the respondent, not-

withstanding he was both the accuser and the judge, decided at the very

onset that the article was false, and calculated to make him odious before the

public.

In the case of Almon, Lord Mansfield declined to sit in judgment on his own
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cause. Here, however, it may be said, that Judge Peck could not avoid it, as

he was the sole judge of the court. Be it so. Then the necessity was still the

greater, that he should have observed a prudent and impartial course, and heard
every thing before he pronounced any decision. But without hearing any thing,

and before, the rule was issued against the party accused, he had prejudged the

merits ofthe whole case, and decided that the publication was a contempt ofcourt.

From such a beginning nothing was to be expected but passion and tyranny
throughout the prosecution. After this, the whole trial was but a mere mockery,
a cruel farce. The Judge had foredoomed Lawless as his victim. In the very

first stage of the proceeding his article was decided to be a contempt.

At the return of the rule on Tuesday, the 18th April, Mr. Lawless appeared
as counsel for Mr. Foreman. Did not the scene now exhibit a strange spec-

tacle in a land of freedom? On the bench sat the Judge for the purpose of de-

ciding his own cause brought before him upon his own accusation, and if

we are to believe the argument of his counsel, he had unlimited power to fine

and to imprison Mr. Lawless at his own pleasure—to inflict any punishment
upon him short of mayhem or death. His will was the law. At the bar stood

Mr. Lawless, a victim destined for the sacrifice. Although this proceeding
was in form against the printer, yet Mr. Bates has sworn that he then believed

and still believes, Judge Peck as an individual did not doubt from the begin-

ning but that Mr. Lawless was the author of" A Citizen." The rule against

the printer was merely a mode of reaching the author.

The manner ofthe two men presents a perfect contrast. The high and gal-

lant bearing which Colonel Lawless had sustained upon the field of battle

cowered before this judicial tyrant. (Why should I not call things by their

proper names? ) His manner we are told "was subdued," more than the wit-

nesses had ever seen it. Instead of exhibiting the warmth and ardor of his na-

tive country, he became tame and spiritless. Whilst on the other hand, the

calm cold manner of Judge Peck was changed into violence, passion and rage.

We are indeed informed that he sometimes smiled, but it was only when Mr.
Lawless, unable to conceal the author under the counsellor's robe, was betray-

ing himself and rushing into the toils which had been prepared for him.

We are told that Mr. Lawless was heard before the Judge. But how was
he heard? He began to demonstrate the truth of the article signed "A Citi-

zen," but instead of being allowed to proceed in this, which was the vital part

of his defence, he was interrupted at every step. According to Judge Wash,
(the respondent's own witness) he used such language as this to Mr. Lawless.
" In this you are mistaken; "—" this has no authority;"—" this not only does

not present the Opinion of the court but is against that Opinion, directly in the

face of it;"
—" it is not true;"—"it is false." These interruptions were not

merely occasional, but continued throughout the entire process of the argument.

The Judge not only attempted to argue each point with him, as he proceeded;

but when he was on one point, would confuse him by rudely directing his atten-

tion to another. And when he had no other reply at hand, he would tell him
this is not true, " it is false." What kind of a hearing was this ? What a spec-

tacle was here for the American people!

It has been said that nothing is more common than interruptions of counsel

by the courts. They are common, perhaps too common. In this manner coun-

sel are often put off the train of their argument. But is it common in any civi-

lized country upon earth, whilst a counsel is decently endeavoring to advocate

a cause before the court, for the Judge to interrupt him—and contradict him in

the coarsest language, and wrong him at every step, as Judge Peck did on the

present occasion ? Mr. Lawless at length became confused and embarrassed,
and after struggling along through part of two days, he could no longer sustain

himself, but took his seat before his argument was concluded. " This I in-

ferred, (says Mr. Geyer,) from the point at whichjie quit, and the manner he
dropped the papers in his hand."
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But there is another fact immediately connected with this part of the case,
which proves conclusively how very improper the conduct of the Judge must
have been :—and one such fact is worth a hundred arguments. His particular

friend—the District Attorney, a gentleman whose character is well known to
the members of this Court, observing the influence under which he was acting,

and dreading the consequences, felt it to be his duty to violate that decorum
which forbids a member of the bar to speak privately to a judge in relation to

a question pending before him, and to advise him " to let the matter drop as
easily as possible." This interference of Mr. Bates I have no doubt sprang
from the best feelings and the purest motives. Still it shows how strongly he
must have been impressed with the impropriety of the Judge's conduct, when he
ventured to give him such advice. What was the Judge's answer? I will here
read it from the testimony. " Pending the rule upon the printer, (says Mr.
Bates) I was about to volunteer advice to the Judge, that in point of policy, it

would be well to let the matter drop as easily as possible, if it could be done.
But he gave me promptly to understand, that his course was taken, and that it

was matter of duty which could not be omitted." Yes ! a matter of duty to
rush on in his mad career against the faithful advice of his best friend.

There is another circumstance of a still stronger character, which the counsel
for the respondent have not even noticed. Mr. Geyer appeared before this

Judge in behalf of the printer, as a volunteer. The respectability of his charac-
ter is well known to every member of this court. At that time a contest existed
in Missouri whether the Constitution of the State ought not to be changed, so
as to limit the judicial office to a term for years, instead of during good behavior.

The celebrated letter of Mr. Jefferson to Kercheval had produced a strong dis-

position among the people to render the judiciary dependent, and reduce the pe-
riod of judicial service. Mr. Geyer was a friend to the judiciary—a known ad-
vocate of the permanence of the judicial office. After he entered the house of
Mr. Penrose, where the court was then sitting, that gentleman taunted him with
the disposition to punish, manifested by Judge Peck, and urged it as an argu-
ment in favor of changing the constitution. Mr. Geyer, anxious to prevent a
course of proceeding, which he feared would be seized upon to excite further

prejudice against the judiciary, and raise the clamor still higher, appeared before

Judge Peck as the advocate of the printer. He had never been asked to do so

by any person; but as an honest and patriotic citizen, for the sake of his coun-
try and to sustain the truth and soundness of the opinions which he had espoused,

he voluntarily interfered and did his utmost to arrest the Judge in his infatuated

course. What, sir, must have been his conduct to create this state of feeling

in Mr. Geyer? Here was a man of as high a character as any in Missouri

—

cool and dispassionate—who interposed merely to prevent the respondent from
doing an act, which by its violence and tyranny might be a deadly blow against

the independence of the judiciary. After all this, we have been told that it

is necessary this Judge should escape in order to protect the character and
standing of the judiciary. Escape from what ? From the consequences of an

act which before it was committed Mr. Geyer solemnly believed would sully the

character of the whole judicial body to which he belonged. Actuated by these

laudable motives, he made an argument which would have convinced any mind
not wholly pre-occupied by prejudice. He used much policy. He made no
attack upon the Judge's vanity. He did not touch the article of Mr. Lawless,

because ho well knew that the Judge regarded the Opinion, which it alleged to

be erroneous, as the apple of his eye. He would not have been heard patiently

in any remarks to prove the truth of that article, or even that a single error ex-

isted in the Opinion. He steered clear of all the Judge's prejudices. Admitting
the misrepresentation and libellous character of the article, he contended it

could not be punished as a contempt of court. What points did he urge in sup-

port of this proposition K^k^st. That no cause was pending; and that the pub-
lished opinion of a judge after a case had been finallv decided, was a fair sub-

59



466 TRIAL OF JUDGE PECK.

ject of criticism, and that the article was therefore only punishable as a libel.

2d. That such a power violated the constitutional guarantees of the freedom of

the press and the trial by jury. Mr. Geyer presented the subject much ia the

same manner as I have attempted to present it before this court. Of his ability

to do so with great force there cannot be the least doubt. He read the Consti-

tution of the United States and the Bill of Rights of Missouri. He did not go

to England for authority, but relied on the constitution of his country to protect

the rights of the American people. To use his own language he " endeavored

to impress the Judge with the danger of exercising a power by implication—not

strictly necessary—which seemed to be so directly against the letter of the con-

stitution."

But the Judge did not take a moment for reflection after the argument was
concluded. He over-ruled it immediately, without assigning any reasons. So
impatient was he, that he delayed the delivery of any opinion, until he could

get the author of the article before him. The court then adjourned.

On the next day, Thursday, 20th April, 1826, Mr. Foreman, the printer, ap-

peared, gave up the name of Mr. Lawless as the author of the article, and
purged himself of the contempt. The manner of this purgation has a strong

bearing on the subject before us. We are indebted for it to the testimony of

Mr. Bates. Mr. Foremand eclared on oath, " that he as editor had examined
the manuscript as he commonly did the communications made to his paper, to

ascertain that it was decorous in its terms and manner, that finding it unexcep-
tionable in that respect, and having a responsible author, he published it, with-

out knowing or inquiring into the truth or falsity of the statements it contained.

And that in doing so, he had no intention to commit a contempt, or treat the

court with disrespect." Here then was the editor of a paper, well acquainted

with the land claimants and capable of judging the effect which the publication

might have upon the society around him, who came into court and swore that

he believed the article to be decorous and unexceptionable in its terms and
manner, and that in publishing it he had no intention to treat the court with

disrespect.—If the Judge had not been fixed as fate in his cruel purpose, all

these circumstances combining would have induced him to pause and reflect.

The advice of Mr. Bates, the powerful and conclusive argument of Mr. Geyer,
the oath of Mr. Foreman, and the repeated declarations of Mr. Lawless him-

self, whilst arguing for the printer, of the absence of any intention, on the part

of the author of the article, to misrepresent the opinion of the court, were all

brought to bear upon his mind; but their only effect seemed to be the more vio-

lently to excite his passions and heighten his indignation.

A rule is made upon Mr. Lawless to appear forthwith. That which was bad
enough in the first rule now becomes much worse. " The false statement " in

it is now magnified into " false and malicious statements." The tendency of

the article is not now merely stated as in the first rule ; but the author himself

is charged with an " intent, by its publication," to impair the public confidence

in the upright intentions of the said court, and to bring odium upon the court;

and especially with intent to impress the public mind, and particularly many liti-

gants in this court, that they are not to expect justice in the causes now pend-
ing therein; and with intent further to awaken hostile and angry feelings on
the part of the said litigants against the said court, in contempt of the same
court." The conclusion of this rule is a still greater outrage. It calls upon
Mr. Lawless "forthwith" to "shew cause why he should not be suspended
from practising in this court, as an attorney and counsellor therein, for the said

contempt and evil intent." Without one moment's delay, he is called upon to

answer, why he shall not be deprived of the exercise of that profession on which
he and his family depended for existence. It is not merely why he should not

be fined and imprisoned for a contempt, but this mild, placid, dove-like Judge,
as he has been represented, dictates also a rule against Mr. Lawless to show
cause forthwith why in effect his wife and children should not be made beggars.
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What! Is there any precedent of a proceeding like this ? Had the Judge but

taken time to refer to 2 Petersdorff's Abridgement—the book which he has cited

here, he would have found that a rule upon an attorney to show cause why he
shall not be stricken from the roll is a very different matter from an attach-

ment. But his vengeance could not tarry. He was eager to inflict the double
punishment of consigning Mr. Lawless to disgrace by sending him to the com-
mon prison, and depriving him of the power of practising his profession, so

long as this land court should endure. And yet we have been talking about
the quo animo of this transaction, and whether the whole might not have pro-

ceeded from a pure and disinterested, if not from a benevolent motive. A pic-

ture has been presented to us of a man filled with the very milk of human
kindness—with a heart pure, tender and guileless as a child of three years old

—and whose whole conduct has been so correct as to win for him the warm
friendship of the counsel, who last addressed you in behalf of the Respondent.
Of Mr. Lawless I will here take occasion to say what I believe to be strictly

just. 1 profess no friendship for him, for my friendships are not quite so sud-

den; but from what I have seen of him (which has not been very much), he has
exhibited the model of an Irish gentleman. That he has failings I have no doubt.

I believe he has; but they proceed from the ardor and intensity of his feelings,

—

feelings which belong to the brave and gallant nation from which he springs.

He may be hasty and impetuous, but a braver or a warmer heart beats not in a

human bosom. I admire and I respect him, and am so much his friend that I

wish to see him have justice, and so far as God shall give me ability, every

effort of my mind shall be directed to the attainment of that object.

On the 26th May, 1724, the Act passed enabling the District Court of the

United States for the state of Missouri to try the validity of these Spanish

land claims. It required all claims to be presented to the Court within

two years. Any claim thus presented and not decided within three years

after the passage of the act, " on account of the neglect or delay of the

claimant " was forever barred. The claims were to be filed before the 26th

May, 1826, and to be decided before the 26th May, 1827. To suspend Mr.

Lawless for eighteen month's from 21st April, 1826, was to banish him forever

from that court, if the law had not been afterwards extended.

Some evidence has been given, but for what purpose I cannot conceive,

unless to mortify the feelings of Mr. Lawless, that he had but little business in

the court, except that arising from the land claims. Be it so. He had
devoted the whole energy of his mind to the investigation of the Spanish laws

and customs, and of the treaties relating to these land titles. He naturally

became concerned for most of the claimants and interested in their claims.

They were that on which he rested his hopes of fortune. Under these cir-

cumstances this Judge called upon him to show cause forthwith why he should

not be deprived of the opportunity of prosecuting any of these claims, and thus

in fact lose nearly all his practice. Most truly may he be said to have been
foredoomed But we are told that the Judge did grant him a delay until the

afternoon ! This is most true. He actually extended the rule for half a

day, to enable him to attend to some urgent business in another court !

After all these indications of the Judge's feelings, what could we expect

from the trial itself? Could it have been any thing but what it was, an outrage

on the constitution and laws of the country ? It was then high time for Mr.
Lawless to take his stand. He then resolved upon his course, and to that

resolution he stood firm and steadfast. As an American citizen, I rejoice at

the determination which he exhibited. After his argument in behalf of the

printer had been over-ruled with contumely, after he had been publickly

insulted and his character traduced, he acted as a man ought to have acted.

Hitherto I have yielded, but henceforward I move not a step. I put it to

each member of this Court whether it was not such a determination as he

himself would have made ? Mr. Lawless felt as he ought to have felt. He
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then gave instructions to his counsel to make no apology. The time for

apology was over. When arguing the question for the printer before the

Judge, who then well knew that the article was written by Mr. Lawless, he

repeatedly declared that the author had no intention to offend the court.

These declarations were all made in vain ; and the Judge had exhibited such

a spirit that when he was called upon to answer in his own person, he felt it to

be his duty to stand upon his rights as a man and as a citizen.

The trial commenced on Thursday afternoon. And how ? Mr. Magenis

took up the article and attempted to prove, that it contained no misrepresenta-

tion of the Opinion. The Judge immediately cried out, Stop, sir, that question

has been already fully argued and decided on the rule against the printer.

I shall hear nothing further upon that point. But had it been fully argued ?

No. Mr. Lawless had indeed attempted to argue it, but he had been inter-

rupted and insulted at every step, until he became embarrassed and sat down
in despair before his argument was completed. And how had the question

been decided ? Tt is true the argument had been immediately over-ruled, but

no opinion was given. Besides, this was on the rule against Mr. Foreman.

Was not the rule against Foreman distinct from the rule against Lawless ?

Was it the same cause ? Foreman had purged himself of the contempt, and

been discharged. Mr. Lawless was now the accused. Here was a new rule

against a new man—the old one having been dismissed. Upon this new charge

Mr. Lawless had a constitutional right to be heard by counsel. Yet this

Judge determined that his Opinion should remain a mystery,—that it should

not be analyzed and exposed to vulgar gaze. He stopped Mr. Magenis, and

would not allow him to utter one word for his friend upon that point, which was
all important for his defence against the prosecution. Has any case ever

occurred in the United States where upon the trial of a criminal offence such

a high-handed course was attempted ?

But why should the Judge have considered one question as open, and the

other not so ? The counsel were not prohibited from arguing the question of

jurisdiction. They were allowed to show that the proceedings of the court

were unlawful and violated the constitution, though these topics had been
discussed on the former rule both by Mr. Lawless and Mr. Geyer. These
were still held to be open points. But when the Opinion—the sacred Opinion

was approached, the Judge cries out, Forbear ! You must not touch this inon-

umentum aere perennius. You may argue as long as you think proper to show
that I am trampling upon the constitution and violating the dearest rights of an

American citizen. That point is still open. But the Opinion :—do not ven-

ture to discuss it. That door is forever closed.

Mr. Magenis and Mr. Geyer now argued the same questions, which the

latter had argued on the rule against the printer. Mr. Geyer came better

prepared to press his points than he had been before, and Judge Wash tells us

his argument was methodical, logical and well digested. Colonel Strother

then rose and began to violate his instructions by making an apology for the

article. He was stopped and privately requested to take his seat. One of

the counsel (Mr. Meredith) asked Mr. Geyer " what ground of argument was
Colonel Strother taking, when you interrupted him? " The answer was, " He
was taking none, as I thought. I considered him as making rather an apology

than an argument. It was on that account, that he was interrupted." I shall

never forget the air and the manner with which Mr. Geyer declared in the

conclusion of his testimony that he thought it not a case for apology.

Whether there was now a short recess of the court is uncertain. On this

point the evidence is contradictory.

A spectacle was afterwards presented such as I trust will never again be
witnessed in any part of these United States. The Judge took off his goggles,

and bound up his eyes. God knows I do not attribute this weakness of his

eyesight to him as a fault. I am sorry for his misfortune. But such was the
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fact. He sat upon the bench blindfold. Mr. Bates the district attorney was
then called upon to read the article of Mr. Lawless, paragraph by paragraph, and
on each as it was read the Judge commented. And such comments ! And that

too from a court of justice ! Such was the impression made on the bystanders,

that one of the witnesses tells us, that among the multitude which thronged the

court, he did not hear a single man say the Judge was doing right. Mr. Law-
less, meanwhile, sat silent and submissive. He uttered not a word. He only

showed by the flush upon his countenance the indignant feelings which were
struggling in his heart. He remained until he could endure it no longer. But
before he left the court house, he consulted with his counsel, whether his

withdrawal could be construed into a contempt. What was the answer?
Either that he was not obliged to remain there, and hear himself abused, or lis-

ten to such a torrent of abuse. It is stated in both ways by the witnesses.

As the Judge proceeded he became more violent. Judge Wash, his leading

witness, admits that he "spoke in strong terms of the publication." He used

the words "false" and " malicious." He frequently used expressions of(this

kind, " That is wholly unfounded." " This is clearly false and without foun-

dation except in the malice of the author." And he says that remarks like

these occurred throughout the whole course of the analysis of the publication.

They were not merely occasional bursts of passion, but it was a steady current

of malicious and abusive language. The epithets used were very various.

The words " false," " scandalous," " libellous" " unfounded," " slanderous,"
" calumniator " were all used over and over again in the course of this harangue,

which lasted for about two hours. We may form some faint idea of what must
have been its tenor and spirit, from the expression used by the Judge in his an-

swer to the article of impeachment. The terms embodied in that document
have left a lasting monument to posterity of the temper and feeling under which
this American judge must have acted.

The Rev. Mr. Horrall, a gentleman who was merely passing by accident

and had never been in the court before, and whose high character places him
above all suspicion, says, that the Judge appeared to be under vehement ex-

citement. He used the words " slanderer," " falsehood," and " misrepresenta-

tion, " and the witness thought he intended to apply these epithets to the author

of the publication. But why need I enumerate all the witnesses, who have
given testimony of a similar character? As if to cap the climax of abuse, the

Judge declared that such a calumniator as the author of the article, had he

lived in China, would have had his house blackened, as an emblem of the black-

ness of his heart. Even Judge Peck himself could go no further. A large

majority of the witnesses state the expression in this or a similar manner. Two
or three of them, however, say that the terms used were not directly and per-

sonally applied to Mr. Lawless, but they were used by the Judge as an illus-

tration of his argument. In every material part of their testimony, however,

there is no disagreement. Whether the one or the other version be the truth,

there can be no doubt but that it was the Judge's intention the audience should

point to Mr. Lawless, as the black-hearted calumniator whom he had described.

Now I ask one and all of the members of this Court, whether, in the course of

their experience, they have ever known a man convicted even of murder and

brought before the court for his final sentence, to receive any thing like such a

cruel and inhuman taunt, as that the very house in which he lived ought to be

painted black, as an emblem of the blackness of his heart.

I may be wrong in another particular. I have inquired of many learned men
whether they had ever heard or read of such a custom in China as that to

which the Judge has adverted ; and the answer of them all has been in the

negative. I may be displaying my own ignorance, but I have certainly never

met with any thing of the kind. The gentlemen on the other side have referred

us to no book asserting the existence of such a custom. Still I might not be

warranted in applying to Judge Peck the language which he used to Mr. Law-
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less, and pronouncing this Chinese custom to be without any foundation except
in his own malice.

When the dearest rights of an American citizen are at stake, I will not stoop

to answer such observations as have been made by one of the gentlemen on
this part of the case. What, sir, when this Court is solemnly engaged in in-

vestigating an outrage committed against the liberties of this country, shall we
suffer our attention to be led away to a farcical scene in a play of Kotzebue?
Do gentlemen believe they can laugh out of court a fact, which every man who
has a heart must feel to have been the extremest aggravation of insult and
cruelty. Sir, under such circumstances wit is out of place; and if, feeling

strongly and as I think justly, I did often repeat the same question to the

different witnesses, I did not expect to be treated with a sneer.

[Mr. Wirt.—The remark to which the gentlemen seems to allude was, I can
'

assure him, perfectly sportive in its character, and that nothing like a sneer on
the gentleman was thought of or intended.]

If so, I retract the remarks to which it gave rise.

It is scarcely necessary to waste a word upon the question whether Judge
Peck was in a passion, whilst he was delivering this opinion against Mr. Law-
less. All the circumstances of the case prove that he must have been. The
mass of the testimony establishes the fact that he was vehement and excited to

a degree beyond what the witnesses had ever seen him. Both Mr. Geyer and
Judge Wash declare that they had never observed the Judge's manner to be so

impassioned as on this occasion. Whether he was in a passion or not, is wholly

immaterial ; but were it otherwise, the fact has been clearly established. His
passion is some little extenuation of his guilt. Had he done what he did cooly

and deliberately, the evidence of his malignity would have presented a still

darker hue.

I have now come to the last scene. An attachment issued against Mr. Law-
less. He was brought into court in custody of the marshal. The Judge then,

with a good deal of formality, (to use the language of Judge Wash) asked him if

he wished to have interrogatories exhibited, and whether he would answer
them if they were exhibited? To which he replied that he did not require any
interrogatories to be propounded, and if they were he would not answer them.

Now, sir, after the Judge had occupied aboutj two hours in proving that the

article of Mr. Lawless was false, scandalous and malicious—that it had no
foundation except in his own malice—and that its character was so infamous

that even in China the man who could write it would have his house painted

black to denote the blackness of his heart, and to warn the public against him
;

after he had thus held Mr. Lawless up before the assembled multitude, he asks

him whether he will not answer interrogatories, and purge himself upon oath of

the contempt. Sir, had he consented to answer them under such circum-

stances, the certificate of his naturalization which he has exhibited with a

decent pride before this court ought to be destroyed, and the man who could

have so disgraced it ought to be driven back to the country from which he came,
there to crouch and fawn before a lordly aristocracy. But, no sir, the spirit of

his " father-land " beat high in his bosom:—a spirit which the oppression of cen-

turies has not been able to subdue. I trust and believe that rather than submit

to such wantonness of tyranny, he would have yielded up his life as a sacrifice.

Yet a gentleman whose name I believe is Carr has told us that he thought, at

the time Mr. Lawless refused to answer the interrogatories, there was some-
thing contemptuous in his manner, and the witness has illustrated by exhibiting

to the Senate the posture in which Mr. Lawless stood. He was asked whether

Mr. Lawless had used any disrespectful language, and the reply was that his

language was perfectly respectful, but there was a something in his manner
which did not accord with that respect, which from the pre-conceived notions of

the witness he thought due to judicial dignity.

I put it to the heart of every member of this most dignified Court to say,
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whether under such aggravations he would have answered interrogatories ?

Did not the constitution protect Mr. Lawless ? Was it not his right to refuse
to be sworn in a prosecution against himself ? Yet we have been told that
for his refusal to answer he was imprisoned 24 hours, and that until he had re-

fused, it was the Judge's intention to inflict no other punishment but that of a
suspension from practice. Here then we have presented to our view an at-

tempt made by an American Judge to compel an American citizen to be a wit-

ness against himself; and for no other crime but because he stood upon his

constitutional rights, and determined that he would not be sworn, we see him
doomed to imprisonment long enough to brand him with disgrace so far as this

could be inflicted by such a sentence.

When. Mr. Lawless was called upon to answer interrogatories, we are in-

formed he was a good deal agitated. After his refusal, he read a paper to the
Court which he desired might be entered upon the record. That paper is in

the following language :

—

la the District Court for the District of Missouri, sitting at St. Louis
y
on the

21s£ day of April. 1826, /or the decision of land titles.

The United States "]

vs.

L. E. Lawless.

Be it remembered, that on the day and year aforesaid, the said court called
upon the said defendant to know whether if there were interrogatories filed in

this cause he would answer them, which the said defendant declined for the
following reasons, which he assigned to said court in the words following :

First, I refuse to answer the above interrogatories, because this court has no
jurisdiction of the offence charged upon me, in manner and form as the court
has proceeded against me. Second, because the positions ascribed in the ar-

ticle signed "A Citizen" are true, and fairly inferred, and extracted from
the Opinion of this court in the case of Soulard's widow and heirs vs. the
United States, as published.

" To this request, (I use the language of Judge Wash) the Judge answered
that it could not be put on the record, and that if it were it would answer no
purpose, or something of that kind. On which Mr. Lawless remarked it was
of no great consequence, and then threw the paper down and seated himself.

Mr. Magenis then took up the paper and asked the Judge whether, if it should
be signed by the by-standers, he would permit it to go on the record ? The
Judge appeared to me to hesitate, and seemed for some time at a loss, and then
replied it would answer no purpose, and could not go on the record in that

shape either." Whether this paper was called a Bill of Exceptions, or what
name was given to it, the witness could not say.

I have been thus particular in stating this transaction from the lips of the prin-

cipal witness of the respondent, because it has been much relied upon both by
him and by his counsel. But with what justice, let Judge Wash himself deter-

mine. The following question was propounded to him by the court : " When
Col. Lawless read the paper which has been called a Bill of Exceptions, was
it pronounced by the Judge, or supposed by you, to be intended as a new con-
tempt ?" To which he answered, " I never regarded it in that light, nor was
any thing said by the court that I remember, which induced me to believe that

the court so regarded it."

Let me make a few observations in explanation of this part of the case. We
have seen that under the law of Missouri a writ of error is allowed in cases of
contempt, and the judges of the Court of Error may suspend the execution of
the sentence by a supersedeas. Mr. Lawless therefore, in the hurry and con-
fusion of the moment, must have thought that he might derive some benefit be-
fore a superior court from having this paper placed upon the record. It never
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occurred to any ofthe witnesses at the time, that the reading of it was a contempt,
and we have the oath of Mr. Lawless that he had no such intention.

Another singular practice prevails under the laws of Missouri, which they

have borrowed from Kentucky. When a Judge refuses to sign a Bill of Ex-
ceptions, the party may appeal to the by-standers for their signatures. Mr. Ma-
genis must have had this in his view, when he asked the court if they would
permit the paper to go upon the record, if it were signed by the by-standers.

Upon this proposition the Judge doubted. He at first hesitated, and seemed to

be at a loss how to decide. But at all events, both the testimony of Judge
Wash and Mr. Magenis prove conclusively, that no insult to the Judge was
either given or intended by this proceeding.

The Judge without further delay pronounced the fatal sentence against Mr.
Lawless of imprisonment for 24 hours, and a forfeiture of his means of liveli-

lihood for eighteen months.
Was not this a " cruel and unusual punishment ? " Does it not violate an ex-

press provision of the constitution? Why should he not have been satisfied

with the infliction of a fine? Why not punish Mr. Lawless through his pocket?

It is not pretended that he had before ever shown any want of respect for that

court. This was the first instance. Even if the Judge had possessed the power,
a fine of 50 or 100 dollars would have answered every purpose of punishment,
and would have been sufficient to warn others against offending in like man-
ner. This in every point of view would have been infinitely better. But
no! Mr. Lawless must be disgraced. He must be sent to gaol. He must
never again appear in that court as the advocate of any of the land claims, to

acquire a thorough knowledge of which he had devoted several of the best years

of his life. I ask one and all of you to consider seriously the nature and ex-

tent of this punishment, and the provocation. Can it have proceeded from a

pure motive and a virtuous intention? Was it merely to vindicate the character

of the court ? The honor of the judiciary ?

But the vindictive feelings which urged the Judge to inflict this punishment
had not cooled even twenty-two months after. Mr. Lawless then went from
his home at St. Louis to attend the session of the District Court at Jefferson

city, a distance of 140 miles. He was there comparatively a stranger. When
he modestly presented himself for admission, the Judge immediately asked
in open court, whether the period of his suspension had expired. Is there a
man within the sound of my voice, who can for one moment suppose, that the

Judge asked the question for the sake of information? Can that be possible?

The punishment of Mr. Lawless was an era in his life; it was engraved upon
his memory, and will remain there forever. Yet several months after this sus-

pension had expired when Mr. Lawless, in a strange place, and before a multi-

tude of people to whom he was unknown, asked for admission, he is treated with

indignity. Judge Peck deemed it necessary and becoming his judicial charac-
ter, to inform the multitude that he had affixed a stigma upon this man.

There is another circumstance to which I must advert before I conclude.
A witness by the name of Walker has been examined. His testimony never
would have been admitted by the Court, save on the principle that it might tend

to show the feelings of Mr. Lawless, and thus prove that he was a prejudiced wit-

ness. Having been received upon this ground, it was afterwards used by the

counsel for a totally different purpose. After Mr. Lawless had been goaded
by oppression into madness, and was actuated by those feelings which naturally

belong to an injured and suffering man, the intemperate language which oppres-

sion provoked and extorted from him has been gravely urged as an argument to

justify his oppression. The effect has been relied upon to justify the cause.

Mr. Walker met Mr. Lawless in his garden in the Spring after his suspen-
sion and imprisonment. Every object around was calculated to remind him of
the punishment he had endured and &as still enduring. Whilst showing Mr.
Walker his improvements, he spoke of the hardship of his suspension. He
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observed that it had done him much injury and interfered essentially with his

business. But for it, he said, his improvements would have been in a more ad-

vanced state. In the very bitterness of his soul, however, he was unwilling to

take any unmanly advantage of Judge Peck. He exclaimed, that if the Judge,

after his eye-sight should be restored, would meet him on the field of honor (of

false honor, I admit
1

),
u he would let him off* from going to Washington." This

language, wrung from him in his own garden, is brought here by Mr. Walker,

who was subpoenaed to prove it; and this is the manner in which the Respond-
ent has been defended. Sir! no act of the life of Mr. Lawless subsequent to

the punishment inflicted upon him can be proper evidence in this cause; but I

am astonished, considering the well-known ardor of his temperament, that they

have not been able to prove more declarations of a similar character. I have

not a doubt but that he has a thousand times expressed the most indignant feel-

ing at his persecution.

I have now nearly done with this case ; and in conclusion I shall strongly ex-

press what I strongly feel. I do most solemnly believe if this Judge shall es-

cape punishment, the description which has often been contemptuously applied

to the power of impeachment, that it is but the scare-crow of the constitution,

will hereafter be strictly just. But the acquittal of this man may have a

still worse effect. If the power of impeachment presents no prospect to the peo-

ple of removing an arbitrary and tyrannical judge, what will be the consequence ?

They will soon begin to inquire whether the judicial office ought not to be

limited to a term for years. At the commencement of this trial, I should have

shrunk with horror from such a proposition. But if there be no other alterna-

tive ;— if the people must either be cursed during a long life with an arbitrary

and oppressive Judge who has trampled upon their rights, or the constitution

must be so amended as to limit the term of office of the inferior judges, I

should choose the last, alternative, as the least of two very great evils. I say the

inferior judges. God forbid that ever such a provision should extend to the

Judges of the Supreme Court of the United States.

Impressed with a solemn belief of the Respondent's guilt, I now respectfully

ask his conviction. I have no regrets to express, no apologies to offer for the

part which I have taken upon this trial. I have been acting in an office wholly

unsought by myself and ungrateful to my feelings ; but yet I enjoy the proud

consciousness of reflecting, "that I have done my duty. I have urged the Res-

pondent's conviction with no feeling of personal animosity ; but in the strong

belief, that mercy to him will be cruelty to the American people. I ask for his

conviction in the name of the judiciary, whose pure character he has sullied,

and whose independence he has endangered. I ask for it in the name of the

people of the United States, whose constitution and laws he has violated by

tyranny and oppression. Should he be acquitted, I shall bow with the most

profound respect to the judgment of this Court ; but I shall never cease to be-

lieve, that it will establish a precedent dangerous in the extreme to the rights

and liberties of the American people.

On motion of Mr. Webster,
Resolved, unanimously, that the Senate will, on Monday next, at 12 o'clock,

proceed further in the trial of the Article of Impeachment exhibited by the

House of Representatives of the United States against James H. Peck, Judge

of the United States District Court for the District of Missouri.

The Court then adjourned accordingly.
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474 TRIAL OF JUDGE PECK.

Monday, January 31, 1831.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

The Managers, accompanied by the House of Representatives, attended.

James H. Peck, the Respondent, and his Counsel, also attended.

On motion of Mr. Tazewell,

Resolved, That this Court will now pronounce judgment in the case of

James H. Peck, Judge of the United States District Court for the District of

Missouri.

The Article of Impeachment was read by the Secretary.* The Vice Pres-

ident then took the opinion of the members of the Court respectively, in the

form following :

" Mr. Senator , how say you ? Is the Respondent, James H.
Peck, guilty or not guilty of a high misdemeanor, as charged in the Article

of Impeachment ?
"

Those who pronounced him " Guilty " are,

Messrs. Barnard, Brown, Clayton, Dickerson, Dudley, Ellis, Forsyth,

Hayne, Iredell, Kane, King, Livingston, McKinley, Poindexter, Robbins,
Sanford, Smith of Maryland, Smith of South Carolina, Troup, Tyler, Wood-
bury. 21.

Those who pronounced him " Not Guilty " are,

Messrs. Barton, Bell, Burnet, Chase, Foot, Frelinghuysen, Grundy, Hen-
dricks, Holmes, Johnston, Knight, Marks, Naudain, Noble, Ruggles, Seymour,
Silsbee, Sprague, Tazewell, Webster, White, Willey. 22.

Whereupon,

The Vice President declared that " James H. Peck, Judge of the United
States District Court for the District of Missouri, is acquitted of the Charges
contained in the Article of Impeachment exhibited against him by the House
of Representatives."

The Court then adjourned sine die.

* See it at large, page 49.
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[Mr. Wirt's Argument was not received in season to be inserted in its proper place.

It here follows:—

]

HIGH COURT OF IMPEACHMENT.
Thk United States vs. James H. Peck.

Saturday, Jan. 22, 1831.

William Wirt, Esq., one of the Respondent's counsel, now opened his

Address to the Court, on behalf of the Respondent.

Mr. President,—I regret that I have been the unwilling cause of so much
delay in the progress of this trial, and I very sincerely thank the honorable
Court for the humanity of the indulgence which they have extended towards
me. I ought, indeed, to thank them for it in behalf of my client, rather than
of myself, and more still in behalf of the public justice and honor of our common
country, since it is to the lofty determination to do justice, and with this view,
to hear fully and deliberate impartially before you decide, that we ought to as-

cribe the exemplary patience which has been manifested on this occasion. The
case, indeed, is one which justifies and demands all the attention which has
been bestowed upon it. The honorable managers are unquestionably right in

representing it as a case of great importance to the public, for it involves on
one hand the liberty of the citizen, and on the other the independence of the

judiciary. And although this, I acknowledge, is a matter of minor considera-
tion, yet I may be permitted to add that, to the individual accused, it is a case of
inexpressible solemnity.

He is, as you perceive, in the meridian of life. The trial involves his char-
acter, his future utility, the proudest and best feelings which belong to the hu-
man heart, the sympathies of his relatives and friends, and, I may be excused
for adding, the solicitudes of some of the best friends of our common country,
who look at the impeachment, and the original motives of those who have pro-

cured it, not with an enemy's but with a patriot's eye. In such a case I need
to offer no apology for that portion of your time which has been and will still

be occupied by my learned friend and associate, and myself. We have no
pleasure in consuming your time, but it is our duty to place the defence of our
client fully and fairly before you. We desire to do nothing more. And if we
pursue the opening arguments of the honorable managers more closely than
may seem necessary to some of the Court, it will be remembered that it would
be presumptuous in us to slight any topic which the learned and honorable
managers may have deemed it important to press on the consideration of the

Court. «
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It is from this deference to the honorable managers that I deem it proper to

notice some topics which have been introduced by them, and which as they have
no hearing on the merits of the case, must, I cannot but think, have been in-

troduced for effect. In noticing them, I beg to be understood as intending to

treat the honorable managers with all possible respect. With those of them
who have already addressed you I have the pleasure of a personal acquaintance,

and I know too well the intellectual and moral qualities which adorn them to

impute to them any motives unworthy of their character and station ; for it

would be unworthy of both to seek to crush, by the weight and authority of

their names, an innocent individual. And yet, Mr. President, I cannot but

think that topics have been introduced which might have been omitted without

detracting from the justice or dignity of the prosecution. Thus it has been
emphatically stated by one of the honorable managers, that the House of Repre-
sentatives, by a large majority., in which party had no share, had voted this im-

peachment. What was the object of this remark ? Why was it thought neces-

sary to introduce it here ? Does it belong to the merits of the question before

you ? Is it a fit subject of inquiry, here, whether the House of Representatives

were hasty or deliberate in their proceedings, or whether party had or had not

any share in their decision, or by what majority that decision was made ?

Would the counsel of the respondent be permitted to aver that the proceedings

of the House were rash and precipitate, that the impeachment was carried by a

storm of declamation, in which the voice of reason, justice, law and humanity
were drowned, and that many of those who voted the impeachment have
already regretted their votes, and, on a full hearing of the evidence, anticipate

with confidence an acquittal of the respondent? Sir, we know too well what
is due to the honorable House of Representatives, to this honorable Court, and
to ourselves, to be capable of any such indecorum. The House of Representa-
tives have, no doubt, done their duty: but what at last is the House of Repre-
sentatives in this proceeding ? Surely nothing more than the grand inquest of
the nation. Their vote of an impeachment is nothing more than the finding of

a bill by a grand jury. And let me ask the honorable manager from whom
this remark fell, whether, sitting on that bench which he so long adorned, he
would permit a prosecutor, on the trial of such an indictment, to go back to the

proceedings in the grand jury room, to descant on the dignity of their charac-
ter, on the calmness and deliberation with which they had investigated the sub-
ject, on the majority by which they had found the Bill, and on the total absence
of all political party feeling in their proceedings ? Would he not as a judge
feel it his duty to arrest a prosecutor on the threshold of such a declamation,
and to tell him that it had nothing to do with the trial before the court ; that

such a topic was improperly introduced, and ought to have no influence either

with the court or jury ; that the finding of the Bill was nothing more than an
accusation, and no part either of the law or evidence by which the case was
here to be decided ; that they had nothing to do with the grand jury or what
parsed in their room, or their character or motives ; that the trial was now to

be met by the law and the evidence, and the prosecutor must prove the accused
guilty by the law and evidence to be exhibited in open court, without seeking
to borrow any influence from the proceedings of the grand jury, or to help out

the infirmities of bis proof by a reference to their character and standing ? Sir,

there can be no doubt that such is the course which the honorable manager
would take when presiding as a judge over a criminal trial. And what greater
propriety can there be in urging such a topic here ? Sir, if this case is to be
tried by the character of the accuser, the House of Representatives of the
United States, it is needless to go farther. Evidence and law and argument,
on the part of the accused, will be utterly unavailing to protect him ; for no one
can gainsay the high character of the House of Representatives ; no American,
at least, will call it in question. There is no American who is not proud of that

high character, and does not consider it as a part of his noblest inheritance.
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But the honorable House of Representatives can have no wish to throw the

weight of their character into this impeachment against the accused. It is not,

it cannot be their wish to crush this unfortunate man by the mere weight of
their character. They cannot have come here to demand the sacrifice of a vic-

tim whom they have foredoomed. They cannot seek to make you the mere
executive ministers of their vengeance. No, sir ! they know too well their own
high duties and the meaning of an impeachment under the constitution of the

United States. They know that an impeachment affirms nothing more than that,

on the ex parte proof before the House, the case was worthy of trial ; and
they have sent the Respondent here to be tried. This honorable Court knows
well that the proceeding before the House was not a trial, from which this is

an appeal. This is the place of trial, and here, the case is to be for the first

time tried, on the evidence on both sides. The whole responsibility for the.

trial is here. No part of it rests on the House of Representatives. It is for

the single purpose of this trial that the House of Representatives has preferred
the impeachment at your bar. Not for the mere form and mockery of a trial.

Not to register their edict and proceed to execution. But for a trial in the

spirit of the constitution, against a citizen of the United States ; a trial simply
on the law and on the evidence in which the character of the accuser is to have
no weight. Sir, this is a criminal trial. What is the fundamental and universal

principle of such atrial ? That the accused is to be presumed innocent until

the contrary is proved. But if the topic which I am resisting is to have weight,
this principle is reversed ; and the accused is to, lie presumed guilty, because
he has been accused by the House of Representatives of the United States.

The character of the accuser is to supply the place of proof. The onus pro-
banda is shifted from the accuser to the accused, and he is to be presumed
guilty until he shall establish his innocence. Sir, I hope we shall hear no more
of the majority, or the motives by which this impeachment was voted by the

House. They are to be presumed to have done their duty in preferring the

charge, and we have no doubt that this honorable Court will do their's in trying

it. Sir, the honorable managers have already advantage enough in their num-
bers and talents, and in that silent prejudice which is always at work against

any man, however innocent, who ha? the misfortune to fall under an accusation
from any quarter. It is enough that this unfortunate man stands here, un-
known, and a-lmost alone, a stranger from the Western wilds, to breast the
storm of this impeachment. With what little mercy it has beat upon him you
have witnessed, in part. He trusts to this honorable Court for a fair trial, and
relies upon the correctness, the innocence and purity of his conduct for an
honorable acquittal. Give him such a trial, and his innocence will be mani-
fested to this Court and to the world. Let him be tried by the law as it is, not

as gentlemen may think it ought to be. Let him be tried by the evidence in

the cause as it has been placed before the Court, not by that dramatic exhibi-

tion of it which the eloquent managers have been pleased to present. Let him
be tried by the simple and naked facts, as they fell from the lips of the witnesses,

not by those poetic paraphrases and glosses by which they have been rhetori-

cally distorted and discolored—not intentionally, no doubt, but from that fatal

sorcery which genius often exercises over the mind of its possessor. And
finally, sir, we beg that the respondent may be tried by his own case alone,

and may not be involved in the guilt of all the judiciaL tyrants that have ever
degraded the English bench. We have had glowing pictures of those tyrants

presented in succession—the staring and bloody Jeffries, the fierce tumultuous
Scroggs, the cruel and unrelenting Bromley—and it seems to have been ex-

pected that the indignation naturally excited in our breasts by the rehearsal of
their cruelties and enormities, was all to be transferred to the respondent, and
placed to his account. He protests, with reason we humbly think, agains any
such transfer. He desires to be tried by his own case, and not theirs. It has
been thought rather hard that the sins of the fathers should be visited on their
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children ; but as none of the blood of either Jeffries, Scroggs or Bromley flows

in his veins, and their sins have been expiated by themselves, more than a cen-
tury ago, he is not able to perceive the justice of visiting their turpitude on his

head, or even throwing upon his case a color borrowed from theirs. He is

perfectly willing to answer for his own acts, but protests most strenuously

against any rhetorical extension of his liability for the acts of others.

Mr. President, something is continually occurring to humble the vanity of
man with regard to his boasted intellect, and to draw a sigh of regret from
every reflecting bosom at witnessing the inability of human reason to contend
with human prejudice. That the weak, the vicious and the interested should

be the victims of this prejudice is too common an occurrence to excite surprise
;

but that the strong, the enlightened, the virtuous should suffer the same kind of

eclipse is a practical lesson on human infirmity well calculated to teach charity

to us all. Seeing as we do, every day, what opposite conclusions are drawn,
and sincerely and honestly drawn from the same premises, and how much of
feeling is blended with the best operations of our reason, what candid man is

there among us who can arrogate to himself the exclusive right to take the

moral chair, and to arraign the motives of his neighbor. I have labored to

look at the evidence in this case as abstractedly and disinterestedly as if I were
myself to pass judgment upon it ; and thus looking at it, I have listened with

perfect amazement, to the feelings of horror expressed by the honorable man-
agers at the contemplation of the same picture which has left me perfectly

placid and serene. How can I account for this but on the presumption that

there is some cloud of prejudice, on the one side or the other, which intercepts

the view, and prevents us from seeing things as they really are. I look in

vain at the evidence for any thing to justify those rhapsodies of horror which
have been so profusely poured forth here ; and as I cannot see this horror in

the picture, I am forced to conclude that it exists only in the imagination of
the beholder. There is certainly some fatal prejudice at work on the one side

or the other. It may be on my own. I am fully aware that the relation of

advocate which I bear towards the respondent, and those kind and friendly

feelings which the long and close intimacy generated by this prosecution has
produced between us, and which I think it will be impossible for any man to re-

fuse to him after such an intercourse, may have disqualified me for judging

fairly of his case. On the other hand, it seems to me that the honorable man-
agers have come to the examination of this case under so strong a prejudica-

tion of the guilt of the respondent, that the most trivial circumstances loom
into consequence before them, and chaff and straw become a forest uptorn by

a hurricane and darkening the light of the sun. This honorable court will

judge between us. But after hearing the evidence, noting it carefully, and, so

far ar I could, verbatim, after reviewing it as I have done, again and again, to

what other cause than some fatal prejudice can I ascribe it, that this man, whose
character you have heard from the most respectable gentlemen in Missouri,

should have been held up before this Court, day after day, as a*'judicial tyrant,"
" a monster infuriated by the malignity of his passions," " a madman, blind with

rage, striding over the fallen constihdion and laws of his country, to grasp his

victim and injlict vengeance upon him, for no other offence than presuming, in

respectfid language, to question the correctness of one of his judicial opinions."

Yet all this and much more has been said, and said with invocations and ap-

peals to the Almighty such as were never before heard within these walls, and

I humbly trust will never be heard again. Not only has this unfortunate man
been thus held up before this honorable Court and beiore the crowded galle-

ries that have continually attended this trial, but I perceive by the public pa-

pers that this hideous caricature has been sent throughout the nation with all

the wings that genius and eloquence can give it. It has been seen by thou-

sands who will know nothing of the evidence, and who will, of course, take

the picture as true, on the credit of the honorable manager by whom it has
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been emblazoned ; and long ere this, I do not doubt that many an anxious
father in the remotest parts of our country has been addressing his son. with
this paper in his hand—" See here, my son, what a horrible being the Senate
of the United States have now before them—see what a monster a man may
become by the unbridled indulgence of his passions—take warning by this

—

and ifvour country should ever elevate you to office and honor, beware of your
passions—beware of pride, revenge and cruelty, lest you become such anoth-
er monster as this, and bring down the gray hairs of your father with sorrow to

the grave. Even this wretch, Peck, may have had respectable parents, and
may have been once their darling hope and joy—yet we see how he has blast-

ed their hopes, turned their joy into sorrow, and covered all his connexions
with shame and confusion."

How long must it be before this cruel error can be corrected ? How long
must it be before the people of the United States can be made to understand
that some of the most enlightened and respectable gentlemen of Missouri have
come before this Court and deposed, upon their oaths, that this alleged monster is

one of the most mild and patient ofmen—meek and kind and charitable in private

life—gentle, respectful, polite and courteous on the bench—and in the simple
and touching language of one of those witnesses, Judge Kerr, " so amiable,
as to be very dear to all who know him." Sir, even the witnesses against the
respondent admit that such is his general character. While some of them
say that he was warmer than usual'm the particular instance under consideration,
they all agree that his usual temper and manner are marked with great mild-
ness, patience and courtesy both towards the bar and the suitors before him.
Sir, with this evidence before me, to what else can I ascribe that tragical and
horror-stricken exhibition which has been made of the respondent by the hon-
orable managers, than to some dark and immovable cloud of prejudice which
hides his real character from their view.

Sir, there have been other topics urged by the honorable managers which
lead me to the same conclusion, and on which as they approach nearer to the
question before the honorable Court it becomes my duty to animadvert. The
respondent has been denounced by the honorable managers, in the most ve-
hement language, as an enemy to the freedom of the press—that sacred birth-
right of us all. Not only as an enemy, but an open and presumptuous reviler
and scoffer at the liberty of the press. Among other atrocities imputed to him,
this "judicial monster " is depicted as walking over the prostrate liberty of the
press. " Does he " said the honorable manager, with an expression of scorn
and contempt so bitter that I should be sorry to be able to imitate it, " Does
he, a petty provincial Judge, expect to be able to sheer the liberty of the press
out of this Court, and country?" No, sir. He does not expect it; he does not
wish it; he has never attempted it. We were told by the honorable manager
that the respondent had said that " the liberty of the press was a mere theme for
declahners—a hobby for demagogues."' Mark the expression. Where has he
said this ? Not here, certainly. This is not pretended. But we are told that
the sentiment is to be found in his defence before the House of Representatives.
The counsel for the respondent were at a loss to understand why that document
was offered in evidence by the honorable managers. The object is now appa-
rent. It was to become the text of these remarks, in odium, against the re-
spondent. Now, sir, in direct but respectful contradiction to the honorable
manager, I aver that there is no such sentiment in that defence. That
it does not contain one expression of disrespect to the liberty of the press; but
that, on the contrary, it eulogizes it, as the greatest of blessings ; that it no where
represents the liberty of the press to be a mere themefor declaimers, a hobbyfor
demagogues ; that the whole censure which it expresses is not on the liberty of
the press, but on the abuse of that liberty—on the licentiousness of the press; that
the taunt to which the gentleman alludes is not at the liberty of the press, nor
at those declaimers or demagogues, who sometimes find it a convenient theme;
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but. at those libeller's, who live by its licentiousness, and seek to prostitute the

name of the liberty of the press, as a cover for their crimes. As we are direct-

ly at issue on this point, and the honorable manager has referred you to the

document itself to support this serious charge against the respondent, permit

me to read from that paper the only two paragraphs which contain any allusion

to this subject of the liberty of the press: they will be found in page 39 of the

document, and are in the following words. [Here Mr. Wirt read as follows :]

" It is said that in punishing this publication as a contempt, the Judge has

invaded the liberty of the press. What is the Liberty of the Press? In what
does it consist? Does it consist in a right to vilify the tribunals of the country

and to bring them into contempt, by gross and wanton misrepresentations of

their proceedings? Does it consist in a right to obstruct and corrupt the

streams of justice, by poisoning the public mind with regard to causes in these

tribunals, before they are heard? Is this a correct idea of the liberty of the

press? If so, the defamer has a charter as free as the wind, provided he re-

sort to the press for the propagation of his slander; and under the prostituted

sanction of the liberty of the press, hoary age and virgin innocence lie at his

mercy.—This is not the idea of the liberty of the press which prevails in courts

of justice, or which exists in any sober or well regulated mind. The liberty of
the press is among the greatest of blessings, civil and political, so Ion? as it is di-

rected to its proper object, that of disseminating correct and useful information

among the people. But this greatest of blessings may become the greatest of
curses, if it shall be permitted to burst its proper barriers. The river Missis-

sippi is a blessing to the country through which it flows so long as it keeps

within its banks, but it becomes a scourge and destroyer when it breaks them."
Again:—" The liberty of the press has always been the favorite ivatchword

of those who I've by its licentiousness. It has been, from time immemorial, is still

and ever will be the perpetual decantatum, on the lips of all tibelles. Oswald
attempted to screen himself under its aegis, in the case which has been cited

from the 1st Dallas. Hut the attempt was in vain. The court taught him
the difference between the liberty of the press and the licentiousness of the

press; and in his farther attempt to raise an impeachment against the judges

lor that sentence, the House of Delegates of Pennsylvania confirmed the whole-

some lesson. If, indeed, the liberty of the press were a panoply broad enough
to cover every thing done in its name, nothing in the form of a publication

could ever have been punished as a contempt of court, in all the reported

cases in which these publishers have been called to answer for a contempt,

wherever the defence has appeared in the report, it is the liberty of the press

that i§ the perpetual theme. It is uniformly claimed to be the right of the

citizen to question the acts of all public men, and the changes are perpetually

rung on that great palladium of human rights and human happiness—the

liberty of the press; as if human rights and human happiness could be promoted

by the prostration and destruction of courts of justice, or by poisoning their

streams in the fountain head. It is unnecessary to pursue this subject. The
Judge has never pretended that his opinions are not to be questioned. He insists,

however, that they are to be questioned, only, according to the laws of the

land. One mode of questioning them under these laws, is by appeal to a su-

perior court ; and, after the subject matter shall have been finally decided,

another mode of questioning them is by respectful discussion, either in the

public prints or elsewhere. In the present case, the first mode of questioning

the Opinion, that by appeal, had been adopted. For the second mode, that of

respectful discussion, the* case was not ready, because the subject matter had

not been disposed of finally; and even if it had been, it has been shown that

there was no semblance of investigation in this article, no pretence of discus-

sion of any kind. It was sheer misrepresentation; and it does not follow that

because an opinion of a court may be respectfully discussed, it may, therefore,

be misrepresented; much less that it may be so misrepresented as not only to
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impair the confidence of the public in the dignity, intelligence and purity of the
tribunal, but to render both the judge and the court objects of universal con-
tempt, scorn and ridicule: and least of all, that in doing this, a strong prejudice
shall also be infused into the public mind with regard to causes still pending in

the court."

These are all.the passages in the document which contain any allusion to

the liberty of the press, and I would thank the honorable manager to Jay his

finger on any one sentence which indicates the slightest disrespect to the liberty

of the press. Where is it said that the liberty of the press is a mere thane for
dec Iaimers or a hobby for demagogues! There is no such thought, there are no
such words here, unless the honorable manager considers libellers and slanderers

to be synonymous with d&claimers and demagogues—a point which I have no in-

terest in disputing, farther than to insist that it was manifestly not the intention

of the respondent in any one of these passages. His words are—"The lib-

erty of the press has always been the favorite watchword of all who Hve by its

licentiousness. It has been, from time immemorial, is still, and ever wiil be the

perpetual derantalum on the- lips of a\l libellers." Is not this true? I appeal
to the reading and observation of every member of this honorable Court. The
whole invective of these paragraphs is directed against the licentiousness of the

press, as contradistinguished from its liberty. Is not the distinction a solid one?
Or does the honorable manager consider the liberty and the licentiousness of the
press, as one and identical? His mind, I am sure, is too correct for this.

Where I ask him has this petty provincial Judge attempted to sneer the liberty of
the press out of this Court and country ? Is it proved by the solemn declaration

of his Opinion that "the liberty of the press is among the greatest of blessings

civil and political—so long as it is directed to its proper object, that of dissemi-

nating correct and useful information among the people? Or does the honora-
ble manager consider it as one of the valuable functions of the liberty of the
press to disseminate incorrect and pernicious information among the people

—

that is, to propagate falsehood and calumny? The restraint proposed in the

passage is a restraint only upon falsehood and calumny. It leaves open to the

press all that is true and all that is useful. Does the honorable manager con-
ceive that it would promote the peace, the good order and the happiness of

society that there should be no restraint on the press whatever? Then let him
repeal the whole body of our laws which relate to the matter of libel. Nay, if

restraint be offensive, let there be no laws at all, for all law is so much restraint.

Let us relapse into a state of nature, and let each man take care of himself as

well as he can. Mr. President, there is no good that does exist or can exist,

unless guarded by restraint. The best things that we enjoy, the noblest quali-

ties that we possess become vicious by excess. Mercy degenerates into weak-
ness, generosity into waste, economy into penury, justice into cruelty, ambition

into crime. In advancing this sentiment, can any man justly accuse me of

hostility to those virtues which I would restrain from shooting into vices? Yet,

in sound logic, there would be quite as much candor and justice in such a charge

as in accusing the respondent of hostility and contempt towards the liberty of

the press, because he has said that if unrestrained it must degenerate into li-

centiousness. Sir, this principle of restraint has the sanction of Almighty wis-

dom itself, for it is impressed on every part of the physical as well as the moral

world. The planets are kept in their orbits by the restraint of attraction ; but

for this law, the whole system would rush into inextricable confusion and ruin.

Does it detract from the simplicity, the beauty, the grandeur of this system to

say that one of the laws which upholds it is the law of restraint ? Is it not to

the restrained position of the earth that we owe the revolution of the seasons

with all their appropriate and successive enjoyments ; and to its restrained

revolution towards the sun that we owe the relief of day and night, the seasons

of labor and repose ? What hinders the vine from wasting its juices in wild

and fruitless luxuriance, but the restraint of the pruning-hook and the discipline
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of the training hand? What hinders the product of that vine from becoming a

universal curse, but the restraint of temperance. What gives to civilized society

its finest charm, but the restraints of decorum, of mutual re&pect, of honor, confi-

dence, kindness, hospitality? To what do we owe the very proceeding in

which we are engaged, and the advantage of calm and regular discussion, but

to the restraints of the constitution, of settled rules of proceeding, and of that

courtesy and forbearance which we are happy to interchange with our honorable

opponents? Look where you will, then, sir, above you, around you, below

you, you see that the great conservative principle is restraint—that same re-

straint which holds human society itself together. And does it derogate from

the value of the liberty of the press, or is it, in fair reasoning, any impeachment

of a man's respect for it, to say that that, like all other human blessings, re-

quires the purifying and conservative principle of restraint? and yet this is the

head and front of the respondent's offending in this particular; and it is for

advancing this sentiment that the fiery tempest has been poured upon his

head. Sir, I must take leave to say, and I am guilty of no disrespect in saying

it, that the respondent feels as deep a reverence for the liberty of -the press as

its loudest panegyrist can vaunt. For it is not always those who are loudest of

speech or most profuse of tongue that feel the deepest love. There be those

who, when they hear these burning and impassioned bursts of eloquence in

favor of that papular topic, the liberty of the press, are ready to exclaim with

poor Cordelia :

" Thru poor Cordelia !

And vet not sn ; since. I am sure, my love 's

Alore richer than my tongue— "

" Unhappy that I am; I cannot heave

My heart into my mouth : 1 love your majesty

According to my bond ; nor more, nor less."

Sir, there was no occasion for this panegyric on the liberty of the press

where none deny its value. It could answer no other purpose, and could have

been intended to answer no other than to point and inflame this undeserved

invective against the respondent. Sir, he values this great blessing as highly

as the honorable managers themselves, and he proves it by the sentiment

which seeks to guard and preserve it, in its purity, uncontaminated by the un-

hallowed touch of prostitute libellers, and sordid and unprincipled slanderers.

But from this plain and manifest perversion of his sense in this particular, this

honorable Court will judge of the fairness which may be expected in the ex-

amination of the rest of this case.

Sir, another charge has been drawn from this same document against the

respondent. He has been held up to you as being conscious of his guilt and

having attempted to buy off the impeachment by the consideration of his having

decided the land causes before him, in favor of the United States. "Did he

dare to expect," asked the honorable manager, with a look of the darkest

indignation, " that the House of Representatives was to be bribed by dirty

acres, to suffer him to trample on the rights of the citizen at pleasure, and to

escape the punishment which he so richly deserved ?" No, sir, he did not

expect it ; he did not ask it, he did not dream of it. If he did, he is the most
vile and degraded of wretches, and one of the most consummate fools, withal,

that ever appeared before a court ofjustice. But where has he said this? I

took the liberty to interrupt the honorable manager, for the purpose of

requesting that he would refer to the part of the defence on which he founded

this charge, and was referred to the closing paragraph. The honorable

Court will be pleased to observe that so far from the remotest intimation of

any consciousness of guilt, the whole defence is occupied with proving that the

published article of Lawless was a contempt of the court, and that upon the

clearest authorities, English and American, the respondent, composing the

federal court of Missouri, had a right to consider it as a contempt and to pun-
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ish it as such. Having thus vindicated his own innocence, by showing that

he had done his duty towards the public, he adverts very slightly to the in-

terested and sordid motives by which his accuser and his accomplices were
actuated in preferring this charge—the hope of displacing him and procuring

a successor better suited to their views, by being less stern and inflexible in

the discharge of his judicial duties. The defence closes with these words:
" Upon the whole, Judge Peck declares that in this whole proceeding he was
artuated, solely, by a sense of official duty. He considered it his duty to sustain

the dignity and authority of the court over which he had been appointed to

preside. He considered it due to the government which he represented ; due

to the tribunal, and due to the suitors whose rights were committed to its pro-

tection, to punish this contempt as he did punish it. He did consider himself

and does still consider himself as sustained at every step by the highest author-

ity. He believed it, conscientiously, to be his solemn and imperious duty to

make the example which he did make, more especially in relation to the

country in which he holds his courts, and the nature of the claims which he
was called upon to adjudicate, and which had produced this agitation. If in

so doing, he has erred, he has erred in company with judicial characters with

whom any judge may be proud to associate, and he has yet to learn that such
an error would be a high misdemeanor in the sense of the constitution of the

United States." Does this lofty and animated assertion of having done his

duty, and of being sustained at every step by the highest authority, look like a
sneaking confession of conscious guilt ? The man that really thinks so, must,

be a stranger to the language and the spirit of conscious innocence. Having
thus asserted his own innocence—he turns upon his accusers in the following

language: "Judge Peck is perfectly aware of the purposes to be answered
by his removal, and is, therefore, not at all surprised at the pertinacity with

which it has been sought for these last four years. Whether these purposes

are such as the interests of the United States call upon them to countenance
by ordering further proceedings in this case, is a question for others, not

for Judge Peck. Confident he is, that if he had been made of more pliant

materials, and. could have reconciled it to himself to consult his repose, rather

than his sense of duty, the House would not hare been troubled with this inquiry.''''

Was this a proposition to buy ofTan impeachment by a corrupt decision of these

land causes in favor of the United States? Is not the assertion that he was
persecuted for having done his duty honestly and firmly as a Judge ? Ts not

the question of interest put to the consideration of the House, the question

whether it be the interest of the United States to give their countenance to a

prosecution against one of their judges for having done his duty honestly and
firmly ? Whether it be the interest of the United States to lend their aid to

a plot to remove a judge whose only fault is that he is too honest, firm and
inflexible for a certain class of interested suitors before him, in order that his

place may be supplied by one better adapted to the purpose ofthe plotters—one

made of such pliant materials as to be willing to consult his repose at the expense

of his duly ? The implication is not that his place would, in fact, be so sup-

plied, but that such is the wish and object of his persecutors. The assertion

is that he had done his duty honestly and firmly ; that for so doing it the de-

sign was to remove him ; and that the hope of his persecutors was that they

would get his place filled by some one of more flexibility and better suited

to their purposes : and the question submitted to the House is whether it was
the interest ofthe United States to lend their countenance to the persecution

of an honest man and a faithful officer for so vile a purpose. Is this the lan-

guage of bribery and corruption ? Sir, it is the language of a man indignant-

ly asserting his innocence, and turning upon his accusers to exhibit the base-

ness of their motives and conduct. The hunted lion that turns upon the dogs

that pursue him and rends them to pieces, may as well be accused of an at-

tempt to bribe off the hunters. Sir, it is the language of an honest man, and
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an American citizen, firm in conscious integrity, proudly standing at bay
against the pack that yelps around him, and appealing to the justice, the honor
and wisdom of his country. It is a language not to be misunderstood by any
man of a corresponding spirit; and baleful indeed must be that prejudice

which can read in it a consciousness of guilt and a poor and mean attempt to

bribe the House of Representatives into peace by dirty acres. Let candid

and honorable men read it and decide for themselves.

Sir, there was another remark of the honorable manager which I feel con-

strained to notice, and I do it with deep regret. It relates to an incident

which I am told occurred while I was confined to my bed. The respondent

being deprived of one of his two counsel, and opposed as he was to five man-
agers on the part of the House, selected no doubt for their superior talents, had
deemed it necessary., it seems, to take some part in the argument of a question

of evidence before this honorable Court. The situation was a novel one to

him. Held up, as he had been, for many days in succession before this high

Court, before these crowded galleries and this assembled multitude, as " a ju-

dicial monster," " a petty provincial tyrant, frantic with the malignity of his

passions, blind with rage," thus caricatured, impaled and crucified before this

nation, be rose with lacerated feelings, and was agitated. Innocent and simple-

hearted as a child, as he is known to be by all who know him, the image of his

aged and only surviving parent occurred to him, and, in these circumstances

of humiliation and distress, he was thrown for a moment off" his guard, and his

emotion was betrayed by the tremor of his voice and a starting tear. Was it

wonderful that it should be so? Was it not most natural and excusable. And,
yet in allusion to this incident, over which common humanity would have drawn
a'veil, the honorable manager, in a deliberate and set speech, has accused him
of shedding " feigned tears," " crocodile tears " before this Court and nation,

to move them to compassion! Does the honorable manager recollect the pros-

ecution of Sir Walter Raleigh, by the Attorney General Coke? Does he re-

member the spirit in which that prosecution was conducted ? Does he recollect

that the merciless Coke, unmoved by the affecting circumstances in which that

gallant soldier and accomplished scholar and gentleman was placed, had pub-
lickly stigmatized him as a spider of hell! If he recollects these things, as I

presume be must, I will then ask the honorable manager which of the two men
he had rather be, with posterity, the persecuted Raleigh, or the persecuting

Coke? Mr. President, I have the pleasure of a personal acquaintance with the

honorable manager, and I know that unkindness and barbarity are far removed
from his heart. What then but some unaccountable prejudice could have led

him so far to forget what was due to himself, and to impute to such a man as

J lie Peck has been proved to be, so poor an artifice? For has he not been
proved to be a gentleman, both in his principles and manners— pure, amiable,

candid, ingenuous, courteous and kind—a man of uncommon firmness too, as

every man is who possesses, as he does, the iwns sibi conscia recti ; but yet a

man, and subject to all the emotions of wounded honor and disparaged charac-

ter to which the hest and bravest of men are subject?—The fact seems to be,

Mr. President, that the honorable managers having predetermined to pourtray

him as a monster, are determined to find him one in all that he says. He will

have, 1 trust, a cooler and a steadier judgment here, and be tried by the evidence

instead of the imaginations of his accusers.

Sir, I have felt myself constrained to notice these remarks, because they have

gone forth to the world, and if uncontradicted must do great wrong to the res-

pondent. It is my wish to follow them up as speedily as possible, and to crush

them before they shall have gained too firm a lodgement in the public mind.

I wish it had been possible to send forth the antidote at the same time with the

bane. But this could not be done. For it will be long before this ti ial can ap-

pear, with all the evidence; and longer still before it can reach the hundreds
and thousands who will have read in the public papers the pungent remarks on
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which I have been commenting. Nay, this will never be done; for many read

newspapers who do not read books, and especially law books. But I shall at

least have the satisfaction of having endeavored to set the matter right before

the honorable court and all who hear us. I hope it will be seen and under-

stood that he is not the " monster" that he has been represented to be
; that

all the degrading sentiments and unmanly conduct attributed to him, are the

work of heated imaginations, without any foundation in fact, and I trust I shall

shew before I close this address that he has said nothing, written nothing, done

nothing, either here or elsewhere, which may not be averred without a blush,

by the most honest and enlightened man in the community.

[Mr. Wirt was proceeding with the merits of the case, when, on the motion

of Mr. Webster, the court adjourned until Monday.]
Mondau, January 24.

[Mr. McDuffie explained, by saying that the remarks to which Mr. Wirt had

alluded had found their way into the newspapers without any agency of his.]

Mr. Wirt. I had not the slightest suspicion that the honorable manager was
concerned in the publication of those -remarks; and I am now the more sure

that he was not, because I find in the papers of the morning something like a

sketch of my own observations on Saturday, certainly inserted without any
instrumentality of mine.

Mr. President, I come now to the immediate question before this honorable

Court, and I will endeavor to argue it with as much plainness, simplicity and

brevity as I can.

The first object in every discussion is to ascertain the true question, and to

keep the eyes of our understanding steadily fixed upon it throughout. Until

this shall be done, we are in danger of going far and wide of the mark, of ar-

guing to no purpose, or of losing ourselves in unprofitable and pernicious

declamation. It is the more important in this case to fix the true question, be-

cause, to our surprise, we find the honorable managers differing anions; them-
selves in their views of it.

We consider the trial of this impeachment as resting on the same ground

with the trial of an indictment at the common law. In the case of an indict-

ment, the offence must be an indictable one. The party mo&t be tried for the

offence indicted, and for no other. And if the evidence do not fasten that

charge on him, he must 1 e acquitted, whatever other impropriety of conduct it

may establish.

The issue to be tried in this case is formed by the article of impeachment,

and the answer and plea to that article. The charge in the caption of the arti-

cle is of high misdemeanors in office, in the terms of the constitution of the

United States.

The specification of these high misdemeanors is

1

.

Of an arbitrary, unjust, oppressive arrest, under color and pretence that

the parly had committed a contempt of the court.

2. Of an unjust, oppressive and arbitrary sentence of imprisonment, and of sus-

pension from the practice of the law, under the like color and pretence.

3. The whole being charged to have been done with the intention, wrongfully
and unjustly to oppress, imprison and otherwise injure the said Luke R. Lawless,

under color of law. The offence charged then is compounded of an. unlawful

act, done with a guilty intention.

The respondent has answered, denying the charge in both its aspects; of an
un'aujiil act ; and a guilty intention. The burthen is on the managers to make
good the charge, both as to the illegality of the act and the guilt of the intention.

It is not enough for them to prove that the act was unlawful (though this I ap-

prehend is beyond their power) but they must go farther, and prove that this

unlawful act was done with a guilty intention. Even if the Judge were proved
to have mistaken the law, that would not warrant a conviction, unless the gu It

of intention be also established. For a mere mistake of the law is no crime or

misdemeanor in a judge. It is the intention that is the essence of every crime
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The maxim is (for the principle is so universally admitted that it has grown into

a maxim) actus non facit rcum nisi mens sit rea.

Sir, if the impeachment had not contained the charge of the guilty intention,

the respondent, under the advice of his counsel, would have demurred to it;

not by a special demurrer to the form, but a general demurrer to the substance:

for the intention is the substance of the crime. The honorable managers who
prepared this article of impeachment were perfectly aware of this, and have,

therefore, very properly charged the intention, in express terms. Sir, it is a ma-
terial part of the charge: and what it was material to charge, it is material to

prove. Let them then prove, first, that the respondent acted unlawfully in pro-

nouncing the sentence which he did pronounce; but if they can make out this

proposition (which we conceive to be impossible), they have something more
behind, for they have charged that in acting thus unlawfully, he did it with the

intention wrongfully and unjustly to oppress, imprison and otherwise injure the

said Luke E. Lawless, under color of law. Now if the respondent thought that

he was acting lawfully, and so acted with the intention to discharge what he
conceived to be his duty as a judge, he cannot be guilty of this charge; for he
could not have taken this step with the intention wrongfully and unjustly to op-

press and injure Mr. Lawless, under color of law. The charge necessarily implies

that the Judge was conscious he was usurping a power he did not possess; that

he did it wilfully, knoivingly,—and that he did it with the intention charged,

wrongfully and imitistly to oppress Mr. Lawless, under color of law. Now, sir,

this proposition the honorable managers are bound to establish, in both its

terms, by the evidence in the case. It will not be enough for them to excite a

suspicion, to raise a doubt upon the subject—to leave the minds of the honora-

ble Court in equilibria: they must cast the balance distinctly, remove every

reasonable doubt, and place the illegality of the art, and the guilt of the purpose,

beyond question, before they can expect from this honorable Court a sentence of

guilty.

One of the honorable managers, seeming to perceive the impossibility of

satisfying any candid mind that the respondent was guilty of the intention

charged, endeavored to escape this rule of the criminal law, by contending that

if they iixed on the respondent the commission of an unlawful act, the guilty

intention charged in the impeachment followed as a necessary implication of law.

This I deny: for then every mistake of law on the part of a judge would become
a crime or a civil injury, for which he would be personally responsible. The hon-

orable manager sought to illustrate hi proposition by the cases of murder and

foro-ery. " If, said he, a party be proved to have committed a deliberate murder,

will he not be presumed to have intended to commit murder? Is separate proof

of intention ever required in such a case? Or if a man be proved to have com-
mitted forgery, will not the law infer the intention from the act?" This is plau-

sible; let us examine its solidity : it is the proposition which they 7nust maintain,

and from which alone they can have any hope of success in this case. Is it

sound ?

They ask, first, if a man be proved to have committed a deliberate murder, whe-
ther the law requires any separate proof of a guilty intention? Certainly not.

Why? Because he cannot be proved to have committed a deliberate murder,

without having fixed upon him the proofof the guilty intention ; for that guilty in-

tention is a necessary part of the proof of a deliberate murder. But that is not a

case in which the law infers a guilty intention from the simple act. Murder is

not a simple art. It is a technical term, presenting a compound of art and inten-

tion : the act is the killing ; the intent, is ofpurpose and with malice aforethought.

But let us take the act, by itself, and see whether the law will supply, by impli-

cation, the guilty intention. The analysis will prove the fallacy of the proposi-

tion attempted to be maintained by the honorable manager, and establish the

solidity of the principle for which we contend.

The simple act is killing a reasonable being in the peace of the country. If
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on mere proof of the act of killing, the law would imply the guilty intention,

then all killing would be murder. But is it so ? We know that it is not.

Every lawyer is familiar with the three great divisions of homicide, intojelonious,

excusable, and justifiable. He knows that the first, felonious homicide, is again

subdivided bi/ the criterion of intention : that the first grade is of murder, which is

done ofpurpose and with malice aforethought, the punishment being death ; the

second manslaughter, in which there is the want of that deliberate and guilty in-

tention, but which being done suddenly and in the heat of passion, the offender

has the benefit of clergy. Then there is excusable homicide, as killing in self-

defence, or by misfortune ; and justifiable homicide, as where the killing is in

execution of the sentence of law or for the prevention of crime. In all these

cases the simple act is the same— it is the killing of a human being. What is it

that shades off this same act from a crime of the deepest die, through all its

gradations, till it becomes not only innocent but an act of merit? It is the in-

tention. If one man poison another of purpose and ivilh malice aforethought, it is

murder. But a mother poisons her child, by giving it arsenic, through mistake

for magnesia. She has done it with deliberation and with the exercise of her best

judgment. The act is the same in both cases— it is the killing by poison. Why
is it crime in the one case and no crime in the other? Because of the difference

of intention proved : not a different intention implied by law ; but a different in-

tention established by proof.

Take the other illustration put by the honorable manager, the case offorgery.

What is forgery? It is the fraudulent making or alteration of a writing to the

prejudice of another man's right. The fraudulent intention is here again an es-

sential part of the crime. It must be done to the prejudice of another man's

right. But the act of imitating the hand-writing of another, so as to deceive

even the man himself and lead him to admit it to be his own, may be done and

is often done, without a crime. It is done through playfulness, and is rendered

innocent by the absence of all fraudulent intention, all intention to prejudice

another man's right.

It is true, that if a man be proved to have made or altered a writing to his oxen

emolument and to the prejudice of another man's right, and the proof stop there;

theforgery is proved, because the fraudulent intention is apparent in the proof of
the facts already exhibited. But that is not the case of on intention implied by

operation (flaw : it is the case of an intention proved by the facts in evidence. The
facts are utterly inconsistent with an innocent intention ; and are consistent

only with a guilty one. But permit me, under this head of forgery with which

the honorable manager has furnished us, to put another case, rather closer in

point of analogy to the case at bar. Let us suppose that the man accused of

forgery holds a power of attorney to use the name of his principal in a great

variety of specified cases ; and suppose that some of the specifications of his

powers are so equivocally worded that he might well have supposed himself au-

thorised to use it in the case charged as a forgery. How would the court pre-

siding at the trial charge the jury in such a case? would they say, " Gentle-

men, take the power of attorney and examine it ; and if you think, on a fair con-

struction of the instrument, that it gave him no authority to use the name of his

principal in this case, he is guilty of forgery, and you must find him guilty?"

No, sir. The court would take the instrument into their own hands. They
would scan its terms. They would tell the jury, that the power was so ambi-

guously expressed, that the man might well have supposed himself authoriz-

to do the act which he had done ; that if he could reasonably be believed to have

supposed himself -so authorized, which, under the circumstances, he might well

have done, he was guilty of no crime, because the act did not make him guilty un-

less his intention ivas guilty, and that, in such a case, to doubt was to acquit.

Even if the court themselves, in such a case, should be of the opinion that the

letter of attorney did not, on a correct construction, authorize the act which had

been done, they would then say that he had done an unlawful act, and, in a civil
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suit, they would set it aside as against his principal, because it had not been
done within the scope of his authority. But could they, in such a case, come
to the conclusion that he had done a criminal act, and punish him for it crimi-

nally ? Never, so long as a fair doubt could, exist as to the guilt of his in-

tention.

Transfer this reasoning to the case at bar. The respondent's counsel enter-

tain no doubt that, under the laws of the land, he possessed the power which he

exercised, on this occasion; that the case was a proper one for its exercise;

and that it was exercised in good faith under a conscientious sense of dutv.

They believe that the case stands authorized and justified by all the principles

and all the precedents which have been placed before you, both in the English

and American books. The honorable managers, on the other hand, say that

they differ with us in this opinion: that these authorities gave him no such

power: that they extend but a little way; and that the respondent passed the

line drawn around him by the books. Now, suppose that this honorable Court

should be of the opinion that the respondent had not the power which he

has exercised; that the judges, whose example he has followed, mistook the

law of contempt; that elementary writers, hitherto received as authority in our

tiibunals, have carried the powers of the court too far: or suppose they should

think that the respondent has misconstrued the authorities; that they do not, in

reality, go the full length to which he has carried the power; yet if they shall,

also, believe that from the existing state of the authorities, elementary and re-

ported, and from the course pursued by other courts, in like cases, both in En-
gland and the United States, the respondent might hare believed he had the

power, might have thought the case a proper one for the exercise of the power,

and might have been influenced by a sense of official duty in doing what he did:

is it possible that, under circumstances like these, you can affirm, on your ju-

dicial oaths, not only that he had no power, but that he knew he had no power,

and must have consciously and intentionally usurped the power for the guilty pur-

pose of oppressing Lawless ? Sir, can it be denied that such is the state of the

authorities that any professional man, of the first science in his profession, might,

with all his heart and conscience, have fully believed and affirmed the existence

of the power ? I will venture to assert that you may consult one hundred of

the most eminent lawyers in this country on these, authorities, and that a great

majority of them will express an opinion in favor of the power. Permit me to

ask this honorable Court—the authorities have all been read before you—would

it detract from the reputation of the first lawyer in the land to express the opin-

ion that, according to these authorities, the power to punish such a contempt

exists in our courts ? You might differ with him in the opinion, but would you
pronounce him ignorant of his profession—nay more—would you pronounce

him a scoundrel for having given such an opinion ? Yet this is the drift of the

argument on the other side. You are called upon to pronounce Judge Peck
to be a criminal, for doing no more than what he saw had been done not only in

England but in all the courts of the Unite..! States. Yes, sir—in those states

which have been the loudest and strongest in favor of the liberty of the press

and the right of trial by jury, this power has been exercised by the courts.

Look at Virginia. Is there a state in the Union more truly republican, more
lofty and high-minded, more ardent in the assertion of all popular rights ? Yet,

in that state, you have seen, sir, that this same power has been asserted and ex-

erted by her courts and declared to be indispensable to the protection, indepen-

dence and utility of those tribunals. Now, sir, with such a host of precedents

before him, was it strange that Judge Peck should believe the power to exist ?

and if he might have so believed, can you infer from the simple act. of its exer-

cise, « criminal intention ? For this is the argument which I am now resisting:

the argument being that if he had not the authority of the law for what he did,

there is no necessity to inquire into intention; because the act being unlawful,

the ^guilty intention follows as a necessary consequence. I say, on the contra-
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ry, that the question of legal power in this case, is a question on which the most

enlightened men of the profession may honestly differ in opinion; and in this, I

consider myself as making a very liberal concession, because I really think

the power so clearly asserted by all the authorities, that, but for what we have

heard, we might well have anticipated an entire unanimity of opinion in its fa-

vor. But it is enough for my argument to say that it is a power with regard to

which enlightened aud honest men may well differ in opinion: for if they may
honestly differ, there can be no crime or misdemeanor in holding and acting upon

either opinion. Yet by the argument which I am resisting you are called upon

to say that if, on ijour construction of the authorities, Judge Peck had not the

power which he exercised, it follows as a legal consequence that he acted with

the criminal intention charged in the article of impeachment. No, sir: a judge

may mistake the law, and still be an honest man. How often do we find the

most upright and enlightened judges differing in their opinions on questions of

law ? The one side or the other must be mistaken, for both cannot be right.

The one side or the other must be for doing what is unlawful. But does it

therefore follow that the side which is in error is criminal ?

Nay, we have sometimes even a whole bench admitting the error of a former

decision, and solemnly retracting that error: but who ever supposed that they

were criminal either in the first opinion or the last? The law is not one of the

exact sciences. You cannot reduce its principles to demonstration. Differen-

ces of opinions among its professors are proverbial. It is for this reason that

apellate courts are instituted. We see the opinions of inferior courts reversed

every day ; and this not only in civil but in criminal matters. But no one

ever thought of impeaching an inferior court because it had mis.taken the law :

and yet, according to this argument they ought to be impeached in every such

case; because an unlawful act, we are told, necessarily involves a criminal in-

tention. I respectfully insist, therefore, that although you should differ with

Judge Peck and his counsel with respect to the extent of his judicial powers,

and think that he had not the power to punish the conduct of Mr. Lawless as a

contempt of court, it does not follow that he is guilty of the misdemeanor
charged in the impeachment; because the inquiry still remains whether this

was an honest mistake of judgment, or whether he acted with the guilty inten-

tion charged in the impeachment; and that this guilty intention must, be placed

beyond doubt before you can convict him, because the principle of the criminal

law is that to doubt is to acquit. I insist, too, that this guilty intention is not

to be inferred from the alleged incorrectness of his judicial opinion, but must
be satisfactorily proved by the evidence in the cause. The honorable mana-
ger, I humbly conceive, then, was rather unfortunate in his illustrations from

the cases of murder and forgery. He did not perceive that the very terms in

which he stated his propositions, involved that, very proof of intention, as a fact

which he supposed the laiv would raise by implication.

On this same subject of intention, I infer from a remark made by another of

the honorable managers (Mr. Storrs) in one of those incidental debates on the

evidence of which we have had so many, that he thinks he may fairly turn on

the respondent a principle urged by him against Mr. Lawless in his defence

before the House of Representatives—to wit, that every man is presumed to

intend the naiural consequences of his own actions. Nothing is more true than

this principle ; but the honorable manager must, I think, have laid aside his

usual discrimination when he supposed it applicable to the question now before

us. It relates to the physical, practical consequences of an action which, in the

ordinary course of nature, must follow it. These a man is always presumed

to intend. Yet his moral guilt or innocence may remain unsettled, and always

do remain unsettled, unless the consequences be such as could have been con-

nected only with a guilty intention. The man who, in open day, presents a

gun at the breast of another, which he knows to be loaded, and discharges it,

must be presumed to have intended to kill him, because that is the natural con-

62
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sequence of his act. But the moral and legal guilt or innocence of the act re-

mains to be settled by other considerations. The man whom he has slain may
have been an assassin who had come to murder him, or a robber who was in

the act of breaking open his house to plunder him ; or a criminal who was re-

sisting, to death, the service of process; in all which cases, though he did intend

the natural consequences of his own act, he is held excused or justified by the

law. Hunters, in the imperfect light of the dawn, or of the twilight, have been

known to draw the trigger on each other, in the forest, under a mistake that they

were the game of which they were mutually in pursuit, and death, the natural

consequence, has followed; yet there has been no legal or moral guilt in the act,

because there was no such intention. The respondent in his defence before

the House of Representatives applied the principle thus : the natural effect of

such a publication as that of Mr. Lawless was to bring the court into open dis-

grace and contempt before the public, and to prejudice the minds of the commu-
nity with regard to causes still pending in court: and these being the natural

consequences of such a publication, Mr. Lawless must be supposed to have

intended them, because every man is supposed to intend the obrions and natural

consequences of his own actions. The argument, I humbly apprehend, was per-

fectly fair, and fixed, in that case, the guilt of Mr. Lawless; because those

consequences were such as could be connected only with a guilty purpose
;

they were moral consequences and guilty in thcmselres. But let us see with

what candor this principle can be turned on Judge Peck to the end of fixing

guilt on him? The natural consequence of his order to imprison Lawless for

twenty-four hours, was that he should be so imprisoned ; he is, therefore, to be

presumed to have intended that consequence ; the natural consequence of his order

of suspension from practice for eighteen months, was that he should be so sus-

pended, and he is therefore to be presumed to have intended that consequence

.

This I admit. He intended that he should be imprisoned: he intended that he
should be suspended from practice.—But this is not the intention charged in the

impeachment, and which is here in question ; the intention here charged is wrong-

fully and unjustly to imprison and injure him, under color of law; and unless in-

tentional torong and injustice can be predicated of every order of imprisonment

and suspension, as a natural consequence, I do not see how they can be predica-

ted of this order. Does the honorable manager intend to argue that the judge

had no lawful authority to pass the sentence which he did ; that the imprison-

ment and suspension being without authority were wrongful and oppressive

;

and that this wrongful and oppressive imprisonment and suspension, being the

natural consequences of the Judge's unlawful act, must be presumed to have

been intended by him? Does not the gentleman perceive that by this process of

reasoning he is begging the whole question; first, that the Judge acted without

authority of law; secondly, that he knew he was acting without the authority of

law; for it is only by the assumption of both these positions that he can arrive

at his consequence of an intention wrongfully and unjustly to oppress and injure.

For he surely does not mean to contend that every unlawful imprisonment flows

from intentional oppression in the judge who has ordered it. How often has

bail been refused through the mistake of judges, when it ought to have been

allowed, and the consequence invariably is an unlawful imprisonment? How
often have men been discharged on habeas corpus who have been wrongfully

imprisoned through the mistake of judges? Would the gentleman apply his

argument to such cases? Would he say that wrong, oppression, and injustice

are the natural consequences of such mistakes; and that as every man is pre-

sumed to intend the natural consequences of his own actions, therefore those

judges (admitted to have acted under an honest mistake of their duty) must be

presumed to have intended to wrong, oppress, and injure the man whom they

have sentenced?
Does he not perceive that by such an argument he would be maintaining a sol-

ecism in terms, and that the whole fallacy arises from the misapplication of a
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principle perfectly true and sound in itself ? Every man must, indeed, be pre-

sumed to intend the natural and practical consequences of his own actions.

But the moral character of his actions takes its color from his mind ; and the

act, whatever it may be, does not make him guilty, unless his mind be guilty.

If the consequences which he aims to produce are necessarily immoral, in

themselves, his mind is guilty, and imparts its guilt to his action. But, if intend-

ing to do right, he does, through mistake, what is wrong, what kind of logic is

that which would seek to fasten upon him by induction a guilty intention against

the very terms of the hypothesis ? Although it be true then that every man is

to be presumed to intend the natural consequences of his own actions, and there-

fore that Judge Peck must be presumed to have intended that Mr. Lawless

should be imprisoned and suspended from practice, it does not follow that

he intended wrongfully and unjustly to oppress and injure him ; because xvrong

and injustice are not the natural consequences of the honest delivery ofan official

opinion by a Judge. The very reason why a man is presumed to intend the

natural consequences of his own actions, and is held responsible for them, is

because he must have foreseen these consequences at the time of his action.

But can a judge be presumed to foresee that wrong and injustice will follow

from his pronouncing an opinion, which he honestly believes to be a correct

opinion and to be demanded by his official duty? The question carries its own
answer with it, and fairly exposes, 1 conceive, the misapplication of this princi-

ple to the point under discussion.

We are not now discussing the question of fact. Whether Judge Feck

erred or not in the expression of his opinion, and even if he did err, whether

his error was so palpable that he must have been conscious of it, or whether

the case was attended with any circumstances which will justify this honorable

Court in pronouncing the respondent guilty of the intention charged, will con-

stitute a subsequent part of my inquiry. We are now engaged in settling the

preliminary principles of the discussion, and fixing the true question before the

Court; and I insist that the guilty intention charged by the article of the im-

peachment is an essential part of the offence and must be clearly and distinct-

ly made out by the proof, before the honorable managers can call for the con-

viction of the respondent.

I insist, farther, that even if the honorable managers could succeed in

proving that the Judge was not warranted by the laws of the land in punishing

the publication of Mr. Lawless as a contempt, the guilty intention would still

remain to be proved. For I deny the proposition that the law will annex, by

implication, a criminal intention to every opinion of a judge which is shown
to be erroneous. And while I admit that every man is presumed to intend the

natural consequences of his own actions because he must have foreseen that

they would follow, I deny that the respondent is to be presumed to have intend-

ed wrongfully and unjustly to imprison, oppress and injure Luke E. Lawless,

by the sentence which he pronounced, because lorong and injustice are not the

natural consequences of a judicial opinion honestly expressed, and, therefore,

could not have been foreseen by the respondent, when he pronounced that

opinion, even although the opinion may here be held to have been erroneous.

And I contend that even although the Judge should be shown to have acted

erroneously in point of law (which I confidently believe cannot be shown) yet,

unless the principles of the criminal law are to be, now and here, for the first

time torn up and reversed, the Judge is to be presumed to have acted innocent-

ly and honestly, until the contrary shall be established by the proofs.

But I find that I have not yet done with these preliminary principles ;
for

another of the honorable managers (Mr. Wickliffe) has advanced a proposition

so novel and so directly confronted by all the authorities, that had it not been

for some other things that I have heard in this case, I should have heard it

with unmixed surprise. The honorable manager tells us that " he cares not

for proof of intention: that he cares not whether the Judge acted wrong from
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ignorance or intention. That ignorance of the law is no excuse in an unlearn-
ed layman much less in a learned Judge. That every man is presumed to know
the law, and a fortiori a judge whose office it is to understand and administer

the law. If therefore a judge through ignorance of the law has done that

which he had no power to do, he is just as guilty in the eye of the law, as if he
had sinned intentionally against the light of knowledge."
Then according to this process of reasoning a mistake of the law by a judge

is an impeachable offence! But is it possihle that the honorable manager can
mean to contend that a judge is answerable, either civilly or criminally for an
error of judgment: that he can be either surd, indicted, or impeached for such
an error? If such be his meaning, he is in direct conflict with all the authorities

on the subject. The question is not a new one. It has been long since settled

both in England and in the United States ; and I am not aware that, for many
centuries any judge or advocate has, even by inadvertence, sanctioned or

even countenanced the position which has been thrown out by the gentleman.
From the reign of Edward III to the present day, the current of authorities

is clear and uniform the other way; and establish, beyond controversy, the

principle that the judge of a court of record is not answerable either civilly or

criminally for a mistake of judgment in his judicial character. The English
authorities are reviewed by Chief Justice Kent, in the case of Yates and Lan-
sing, 5 Johnson's Reports, 291. The case was that of a civil suit against

Chancellor Lansing for having punished, as a contempt, an act which had been
finally decided by the high court of error and impeachments not to be so pun-
ishable. In the page to which I have referred Chief Justice Kent announces
in the following terms the proposition which he establishes by the English au-

thorities.

"The doctrine which holds a judge exempt from a civil suit or indictment

for any act done or omitted to be done by him, sitting as a judge, has a deep
root in the common law. It is to be found in the earliest judicial records, and
it has been steadily maintained by an undisturbed current of decisions in the

English courts, amidst every change of policy, and through every revolution

of their government. A short view of the cases will teach us to admire the

wisdom of our forefathers, and to revere a principle on which rests the indepen-

dence of the administration of justice. Jurat accedere j'ontes alque haurire.''*

Having gone through some of the authorities in the year books, he proceeds

thus in page 292:—" These cases, and many more opinions of the like effect

which could be gleaned from the year books, conclusively show that judges of

all courts of record, from the highest to the lowest, and even jurors, who are

judge* of fact, were always exempted from prosecution, by action or indictment,

for what they did in their judicial character. It did not escape the discernment

of the early sages ofthe law that the principle requisite to secure a free, vigorous

and independent administration of justice, applied to render jurors as well as

judges inviolable: and Jfully acquiesce in the opinion of Lord Chief Justice Wil-

mot that 'trials by jury will be buried in the same grave with the authority of the

courts who are to preside over //inn.' Chief Justice Kent then proceeds to ex-

amine the authorities subsequent to the year books, and in the course of this

review comes to the case of Hammond and Howell, to his remarks on which I

beg leave to call the attention of the Court.—In page 293—" But the case of

Hammond tis. Howell ( ! Mod. 184. 2 Mod. 218) deserves our particular notice,

as being peculiarly weighty on the point before us. This is the case to which

I have already alluded for another purpose. The defendant was recorder of

London, and, as one of the judges of oyer and terminer, had fined and imprisoned

the plaintiff, because lie had brought in a verdict, as a petitjuror, contrary to the

direction of the court and the evidence. If ever a case was calculated to awaken
sensibility and to try the strength of the principle, this must have been one.

It arose soon after the decision in Bushel's case, in which it was agreed by all

the Judges, that a juror was not finable for his verdict. The act of the defend-
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ant ivas admitted to have been illegal, and no doubt it struck the whole court as a
high-handed and arbitrary measure. The counsel for the plaintiff' admitted the

weight of the objection that an action would not be against a judge of record,

for what he did quatinus a judge; and he endeavored to except this case from
the general principle, by contending that what the defendant did, was not war-
ranted by his commission, and that, therefore, he did not act as judge. But the

court did not yield to such miserable sophistry; lor they held that the bringing

of the action was a far greater offence than the imprisonment of the plaintiff,

for it was a bold attempt both against the government and justice in general.

They said that no authority or semblance of an authority had been urged for an
action against a judge of record, for doing any thing as ajudge; that this was
never before imagined ; and no action would lie against a judge for a wrongful
commitment, any more than for an erroneous judgment ; that though the defendant
acted erroneously , he acted judicially, and if 10hat he did ivas corrupt, complaint
might be made to the king, and if erroneous, it might be reversed." The com-
plaint to the king here contemplated is with reference to an impeachment or

removal: and the court observe that the case put as rendering that course
proper was if the judge had acted corruptly in doing what he had done; that is,

with a wicked intention to oppress, under colour of law. In the farther progress
of the same opinion, Judge Kent cites the case of Grovenvelt vs. Burn well.

(1!2 Mod. 386. 1 Salk. 396. 1 Lord Raym. 454) in which Sir John Holt, after

stating this exemption of the judges from all liability for mere error of judg-
ment, concludes " that it would expose thejustice of the nation, and no man would
execute the office of judge, upon the peril of being arraigned by action or indict-

ment for every judgment lie pronounces.'' 1 " I shall close this review of the

cases, says Judge Kent, with noticing one arising in an American court. The
case I allude to is that of Phelps and Sill, lately decided in the Supreme Court
of Connecticut. (1 Day's cas. in error, 315.) From the characters composing
that court, I think the decision entitled to great consideration. That was a
suit against a judge of probate for omitting to take security from a guardian,
and the court held that the action would not lie. They said that " it was a
settled principle that a judge is not to be questioned in a civil suit for doing, or

for neglecting to do a particular official act, in the exercise of judicial power.
That a regard to this maxim was essential to the administration of justice. If

by any mistake in the exercise of his office, a judge should injure an individual,

hard would be his condition if he were to be responsible for damages. The
rules and principles which govern the exercise of judicial power are not in all

cases obvious; they are often complex, and appear under different aspects to

different persons. No man would accept the office of judge, if his estate were to

answer for every error in judgment, or if his time and property were to be wasted
in litigations with every man whom his decision might offend."

" Judicial exercise of power, continues Judge Kent, is imposed upon the
courts. They mast decide and act according to their judgment, and, therefore,

the law will protect them. The chancellor, in the case of the plaintiff, was bound
in duly to imprison and re-imprison him, if he considered his conduct as amounting
to a contempt of his court. The •fc^ff/ions of his office left him no volition. He
was as much bound to punish a contempt committed in his court, as he was bound in

any other case to exercise his power. He may possibly have erred in judgment in

calling an act a contempt, which did not amount to one, and in regarding a dis-

charge as null when it was binding. This court may have erred in the same way;
still it was but an error of jtidgment, for which neither the chancellor nor the

judges of this court are or can be responsible in a civil suit. Such responsibility

would be an anomaly in jurisprudence. No statute coxdd hare intended such atro-

cious oppression and injustice. The penalty is given only for the voluntary and
wilful acts of individuals, acting in a private or ministerial capacity. It is a
mulct, and given by way of punishment. The person who forfeits it, must know-
ingly, contrary to the act, re-imprison, n cause the parly to be re-imprisoned.
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There must be the scienter, or intentional violation of the statute : and this MM
never be imputed to the judicialproceedings of a court. It would be an impeach-

able offence, which can never be averred or shown, but under the process ot

impeachment."
What does the judge declare would be an impeachable offence ? The act-

ing with knowledge scienter) that the judge was violating the law—" the in-

tmtumml violation of the laic." The chancellor, he says, was bound to imprison

the partv if he considered his conduct as a contempt of the court. He might heme

been mistaken in considering that as a contempt, which, in truth, was not one.

But this would have been a mere error ofjudgment tor which he was not an-

swerable even ci villi/, much less criminally. If he knew it u-as not a contempt,

and still punished it as one. it would have been an intentional violation of the

laic, which would have been an impeachable offence. Here is the very doctrine

for which we are contending, that it is the guilty intention which forms the gist

of the charge in every impeachment, and that a mere mistake ofjudgment is not

an impeachable offence.

Chief Justice Kent winds up the able opinion which we have been consider-

ing with these emphatic remarks—" No man can foresee the disastrous conse-

quences of a precedent in favour of such a >uit. Whenever we subject the es-

tablished courts of the land to the degradation of private persecution, we subdue

independence, and destroy their authority. Instead of being venerable before

the public, they become contemptible : and we the eby embolden the licentious to

trample u. d in society, and to overturn those institutions ichich

havt been hitherto deemed the best guardians of liberty."

Will it be said that Judge Kent is here speaking only of a private suit :

And is a judge answerable criminally for an act. for which he would not be an-

swerable even civilly Is it less calculated to subdue his independence to hold

him auswerable to an impeachment for a mere error ofjudgment ? Y\ hat man
would hold the office of a judge under such a responsibility: Sir. if it had

been supposed possible to sustain an impeachment tor an error of judgment,

chancellor Lansing would not have escaped the experiment. The case was

one of extreme excitement. The chancellor had committed Mr. Yates for a

contempt. Judge Spencer, holding the commitment illegal, had discharged

him on habeas corpus. The chancellor holding the discharge to be illegal,

again committed him. Judse Spencer, again discharged him on habeas corpus.

The chancellor, the third time, ordered him to be imprisoned. From this last

order. Mr. Emmet, a? counsel for Yates, moved the Supreme Court of the

State for a habeas corpus. The relief was refused by the Supreme Court, and

the commitment by the chancellor sustained. The case was carried by writ

of error to the high court of errors and impeachments, where the judgment of

the Supreme Court was reversed, and Yates was discharged.

Yates was a man. it appears, of respectable standing, a master in chancery:

both he and his counsel were manifestly much exasperated by the treatment

he had received ; and the conflict of opinion and action among the judges

had roused all their feelings to a high pitch. The Chancellor had now been

convicted bv the court of dernier resort, of hqjpng punished as a contempt an

act which was not a contempt. According to the principle advanced on the

other side, whether he had done this through ignorance or intention, he was

equallv liable to impeachment. If such had been the opinion in New York,

no man who follows these cases through the Reports of the State from the

4th to 9th Johnson's Reports, and observes the spirit in which the controversy

was carried on, can doubt that resort would have been had to the process of

impeachment. But it seems to have entered into no one's mind that an im-

peachment would lie. The utmost that was dared was to attempt to make the

chancellor answerable civilly, in damages; and even this attempt, though car-

ried through the whole range of the State courts, was finally repelled.

I have examined, with all ithe attention and care in my power, the various cases
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of impeachments ofjudges, both in England and the United -
i I have

not observed that any counsel, even under the severest stress of the evidence,

has taken refuge in so bold a proposition as this which we are considering

—

that error §fjudgment is an impeachable offence—on the contrary, I think it will

be found on the strictest perusal of all the cases that have been cited, that the

counsel on both sides, have uniformly proceeded on the e that the

guilty intention is the gist of the impeachment. I will not detain you with an
analvsis of the ca5es with a view to this point—they have been already-

analyzed and are fresh in your recollection : and if t: rafale man-..

who are I have any thought of maintaining this novel proposition of

their colleague, I ask them to refer to any passage in those trials, or to any
authoritv of credit which lends to it even the weakest countenance. The
honorable managers have referred to a private opinion c: Hi Eralrim

another part of this case.—Permit me to give you his views on the question

now under consideration. It is in his speech on the trial of the printer, John
Stockdale, for a libel, and will be found in page 374 of the first volume of his

speeches. [New York edition of 1813. ] It is as follows:

—

'• The sum and substance, therefore, of the paragraph is only this: that

an impeachment far error in judgment, is wot consistent with the theory or the

practice of the English got § say I.— I say. without res

e

speaking merely in the abstract, and not meaning to decide upon the merits of

Mr. Hastings" cause, that an impeachment for an error in ju-lgment is contrary to

the whole spirit of English criminal irfaich, though not binding on the

House of Commons, ought to be a guide to its proceeding- I v that the

ordinary jurisdiction of impend ght never to be assumed to expose

error, or to scourge misfortune, but to hold up a terrible example to corruption

and wilful abuse of authority bv extra legalpa :-. If public men are a.

punished with due severity, when the source of their misconduct appears to

have bee: y corrupt •
• nd criminal, the public can never suffer when

their errors are treated wiffc gentleness. From such protection to the magis-

trate, no man can think lightly of the charge of magistracy itself, when he
bv the language of the saving judgment, that the only title to it is an

honest and zealous intention. If at this moment, gentlemen, or indeed in any

other in the whole course of our history, the people E gland ere to call

upon every man, in '
: II '

' giea his, toice

on public questions, or acted in out' . 7 or military, to answer for the

issues of our councils and our
~

sere: trt to impeatki should hose many relations

"rn for, and many friends to el For my own part, gentlem-

feel, I hope, for mv country as much as any man that inha. .it I

would rather see it fall, and be buried in its ruins, than lend my voice to

wound any minister, or other responsible person, however unfortunate, who

had fairly foil
"

_ dir.j and the dictates of his con-

tee for their preservation.
•• Gentlemen, this is no theory it is the lang =re :" English law.

and the protection which it affords to every man in office, from the highe

thelowrst trust of government.—In no one instance that can be named, foreign

or domestic, did the court of king's bench ever interpose its extraordinary juris-

diction, bv information, against u departure from the

rule of his dutv. without the plainest and clearest proof cf corruption: to ei

such application, not so supported, the constant answer has I a Grand
Jurv with vour complaint. Gcd forbid that a magistrate should suffer from an

error injudepm l pur rose tr.7$ honestly to discharge his trust. We cannot

stop the ordinarv course of justice; but wherever the court has a discretion,

such a magistrate is entitled to its protection. I appeal to the noble Judge,

and to everv man who hear- me. fee the truth and universality of this position.
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And it would be a strange solecism indeed to assert, that in a case where the

Supreme Court of criminal justice in the nation would refuse to interpose an

an extraordinary though a legal jurisdiction, on the principle that the ordinary

execution of the laws should never be exceeded, but for the punishment of ma-

lignant guilt, the commons, in their higher capacity, growing out of the same

constitution, should reject that principle, and stretch them still further by a ju-

risdiction still more eccentric.—Many impeachments have taken place, because

the law cmdd not adequately punish the objects of them; but who ever heard

of one being set on foot because the law updYi principle would not punish them ?

Many impeachments have been adopted for a higher example than a prose-

cution in the ordinary courts, but surely never for a different example. The
matter, therefore, in the offensive paragraph, is not only an indisputable truth,

but a truth in the propagation of which we are all deeply concerned."

Thus much for the purpose of showing that the guilty intention charged in the

impeachment is not matter of form but matter of substance ; that it is a distinct

and substantial charge; that it is the mal a mens which constitutes the very es-

sence of the crime, and must be made out to the perfect and undoubting satis-

faction of the Court before a sentence of guilty can be pronounced; that to es-

tablish it, it is not enough to prove that the act done was without the authority

of the law, for that this intention cannot be inferred from the mere illegality of

the act; that mistake is no crime, and that so long as the act can, upon the ev-

idence be referred to mistake, a court of criminal jurisdiction will no more

presume a guilty intention than a court of conscience will presume a fraud;

and finally, that the guilty intention must be made manifest by the evidence beyond

a reasonable donbt, before a sentence of guilty can be pronounced. Indeed I

understood the learned manager whose science and talents so long adorned the

bench of New York, to have admitted what his colleague denied, that mere

proof of an unlawful act would not suffice, unless connected with proof of a

guilty motive.

It is true that a judicial act may be so grossly and1 palpably illegal as to ren-

der it impossible to refer it to mistake, more especially if there be any proof of

previous malice on the part of the judge against the defendant. For example,

if, on atrial for murder, a judge were to instruct the jury that malice afore-

thought was no essential part of the crime ; that there was no such thing as chance

medley, no excuse from self-defence, such a palpable violation of the known and

settled law of the land to procure the conviction of an enemy, would well justify

the conclusion of a malignant and guilty intention. But on a nice question of

law, where amid the conflict, or apparent conflict ofnumerous authorities, different

opinions may be fairly and honestly entertained, in such a case as this, to infer

a guilty intention from a mere difference of opinion, would be an injustice so

crying and horrible that every man would start back from the decision, with dis-

may and execration.

I admit, also, that a case may be con eived in which a judge may exercise

even a legitimate power with such an enormous disproportion of severity, as,

connected with proof of previous hostility against the individual, could leave no

doubt of the criminality of the intention, and expose him fairly to an impeach-

ment for a corrupt abuse of his powers ; as if on a conviction for a common as-

sault and battery a judge were to fine a defendant to the whole amount of a large

fortune, or imprison him for life.

I admit, therefore, that a conscious usurpation of power for the guilty pur-

pose of oppression, or an exercise of lawful power with excessive severity for

the same guilty purpose, will equally expose a judge to impeachment. But in

either case the guilty purpose must be placed beyond reasonable doubt by the

facts of the case. It must not, in the first case be a mere difference of opinion

with regard to the existence of the power, in a case fairly susceptible of a dif-

ference of opinion ; nor, in the second, a mere difference of opinion with regard

to the just quantum of punishment deserved by the case, as to which men equal-
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ry honest may] well /^differ. But the case must be so grossly enormous as to be
unsusceptible of an honest difference of opinion either as to the power or the

punishment, and incapable of being rationally referred to any other than a guilty

p urpose.

And, again, sir, the case intended to be relied on must be charged in the im-
peachment. The impeachment must not charge one case, and the proof seek to

make out another. The high misdemeanor charged in the impeachment is that

alone which is to be tried and decided, and not another and a different misde-
meanor which is not charged. The articles of impeachment, like the indict-

ment at common law, is intended to apprise the defendant of the charge against

him, in order that he may come prepared to meet it. He is not to be charged
with one offence by the impeachment, and, then, on the trial, to be surprised by
an attempt to prove another.

Now, here, the article of impeachment charges him with usurping a power
which he knew that the law did not give him, for the purpose and with the inten-

tion of oppressing the individual. He is apprised, therefore, that on the trial he
will be required to show his authority in law to do what he did, and to repel any
proof that may be offered to fix upon him a guilty intention. This is the spe-

cific offence charged in the article of impeachment. But he is not charged
with the. exercise of lawful power, with such severity as to establish a corrupt and
criminal intention, and, therefore, this question is not open for trial under this im-

peachment. It is for the purpose of accuracy, merely, that I mark this distinc-

tion. For if the Judge had power to inflict punishment at all in this case, I

think it must be manifest that there is nothing in the degree of the punishment
that was inflicted from which a dispassionate mind can extract the inference

of a guilty intention.

The impeachment thus presenting the charge of an unlawful act, done with

the unlawful intention charged, we are to inquire—I. Was the act unlawful?

which resolves itself into these questions.

1. Had the Judge, under the laws of the land, the power to punish as a con-
tempt a libellous misrepresentation of his Opinion? and if he had,

2. Was the publication in question a libellous misrepresentation?

The first head of inquiry raises the question of the power of the courts of the

United States to punish contempts. This ground has been so ably pre-occ jpied

by my learned friend and associate, in the argument by which he has done so

much honor to himself, and so much service to his cause, that I am in danger
of repeating to disadvantage what he has urged so luminously and forcibly. I

have no enjoyment in being either the hearer or teller of a twice told tale, and
will endeavor to tread off from his path as far as possible.

It is objected that the power of courts to punish contempts is a criminal com-
mon law power. But the courts of the United States, it is said, are courts of lim-

ited and special jurisdiction, ichich have no criminal common law poioer; ergo, they

have no power to punish contempts.

To which I answer that the first error of this syllogism is in the major pro-

position, in considering the power to punish contempts as derived from the

common law of England, and as belonging to the criminal branch of that com-
mon law.

The common law of England is said to be a body of immemorial usages and
customs. But these usages and customs were once in their cradle. They did

not ripen into immemorial usages and customs, till the memory of their origin

was lost. But Courts existed when these usages and customs were yet in their

cradle; and these courts, in their very origin, possessed this self-protective pow-
er to punish contempts: they could not have existed without it. This is the

universally admitted principle of all who have ever, heretofore, written or spo-

ken on this subject.

That courts ofcommon law have always exercised this power, is no proof that

the power itself is merely a common law power : to justify such a conclusion the

63
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power should be shown to have been confined exclusively to courts of common
law. Were this, indeed, the case, it might well be treated as a strict common
law pouter. But we know that it is not the case. We know, on the contrary,

that it has been exercised, _/?«£ as immemorially and universally, by courts which

are not courts of common law; for example, by courts of chancery and by ecclesias-

tical courts, which are courts proceeding- by the civil and the canon law, by

admiralty courts, which arc courts of the law of nations ; and by parliament, which
is a court not governed by either of these systems of law, but springs from the

British Constitution; having no other law but the lex fy consentendo parlia-

menti.

To ascribe the power to punish contempts, then, to the common law of Eng-
land, is to give it a false origin. It has a higher origin than that, and has been

correctly referred to that universal law which confers on every body, collective

or individual, the right of self-defence . It is not, then, a common law power.

Nor is it a branch of the criminal jurisdiction of a court, in the correct legal

sense of these terms. This has been repeatedly denied. Judge Haywood, of

Tennessee, denies it, as we have seen in the case which has been read
;

and he sustains that denial by an argument to which I have yet heard no an-

swer, and, I believe, shall hear none: which is, that if this power belonged to the

body of criminal jurisdiction, its exercise would be confined to the courts which

possess such jurisdiction ; whereas we see it in full and undisputed exercise by

tribunals which have no such jurisdiction, as by courts of chancery, by the

House of Commons in England, and by the House of Delegates and House of

Representatives of the stale and federal governments, in our own country.

The major proposition, therefore, of the argument we are considering, which
assumes that the power to punish for contempts is merely a criminal, common
law power, is not sustainable, but is altogether fallacious.

The minor proposition that the federal courts are courts of limited and special

jurisdiction, and have no jurisdiction of crimes at the common law, becomes,
therefore, of no avail in the argument. Its importance depended on the truth

of the major proposition, which has been shown to be false.

But is this minor proposition itself true, in relation to the question before its?

That the federal courts are courts of special and limited jurisdiction, and have
no jurisdiction of crimes at the common law, proprio trigone of the common law

itself, is conceded. This is the proposition maintained by Mr. Madison's justly

celebrated report in 1799. But let that report be fairly examined, and it will

be found that instead of being at war with the argument which we are main-
taining, it sustains every proposition for which we contend. The principle as-

serted in that report is that the common law of England is not in force in the

United States as part of the law of the United States. The instruction given
to the Senators to Congress from Virginia, is " to oppose the passing of any
law founded on or recognizing the principle lately advanced, that the common
law of England is in force under the government of the United States, except-

ingfrom such opposition such particular parts of the common law, as may have a

sanction from the constitution, so far as they are necessarily comprehended in the

technical phrases which express the powers delegated to the government—and ex-

cepting, also, such other parts thereof as may be adopted by Congress as necessary

and proper for carrying into execution the powers expressly delegated.'''' While
the report affirms, then, that the common law, in mass, is not in force, proprio

vigone under the government of the United States, it admits that there are

parts of that law which have a sanction from the constitution, as being necessarily

comprehended in the technical terms used by that instrument in expressing the

powers delegated to Congress. Part of that law, therefore, has been introduced

and implanted in our government by the constitution of the United States it-

self. Thus, Art. II. § 4. The President, Vice President, and all civil officers,

shall be removed from office on impeachment for, and conviction of, treason,

bribery, or other high crimes or misdemeanors. " The constitution itself defines
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treason, but it does not define bribery ; nor does it define those other high erjmes

and misdemeanors for which these officers may be impeached and removed.

Now what does the constitution mean by the expression high crimes and
misdemeanors ? It has a meaning : what is it, and where are you to look for

it? The phrase is obviously borrowed from the common law: this instrument

thus, by its own terms, connects itself, in this instance, with the common law,

and authorizes you to go to that law for an explanation of its meaning In the

very proceeding, therefore, in which you are now engaged, the common law is

in force for the definition of the high crime or misdemeanor which you are

called on to punish.

The constitution, in like manner, secures the trial by jury : where do you

get the meaning of a trial by jury ? certainly not from the civil or canon law

or the law of nations. It is peculiar to the common law; and to the common
laic, therefore, the constitution itself refers you for a description and explana-

tion of this high privilege, the trial by jury, and the mode of proceeding in

those trials.

The constitution declares that the judicial power of the United States shall

extend to all cases in law and equity, arising under this constitution, &.c. Now
to what body of law will you look for this distinction between rases in laic and
equity? Surely to the common law and to the chancery of England. You
find the distinction in no other law. Does not the constitution itself then

refer you to the English archetype of courts of common laic and courts of equity

as the models for the American courts called into being by your constitution ?

—Do we not know, sir, that all our judicial systems in the several colonies

were originally copied from the English model? The convention, which

framed the constitution, saw all these systems then in action, in the several

states, on the general plan of the English judiciary. Our people were
all accustomed to these systems, and to none other. What was more natural,

what more prudent and proper than that the constitution, being about to call

into action a new system of courts under the national authority, should look to

the same source and take their plan from the same prototype? Hence they

gave us courts of common law, and courts of equity. Now, when a court of com-

mon law, or a court of equity was instituted under the constitution, whither

were they to look for their guidance in the exercise of their powers but to the

English originals to which they were thus manifestly referred by the constitu-

tion itself?—Let me not be misunderstood. I do not mean that they could

respectively assume the whole extent of jurisdiction exercised by the English

courts of common law and the English court of chancery. Their jurisdiction

is restricted by the constitution itself. It is confined, in terms, to cases arising

under the constitution, laws, and treaties of the United States. But we are

not now talking of jurisdiction. Jurisdiction is confined to pronouncing the

law in controversies between the parties in court. Thus, under the constitution,

the jurisdiction of the federal courts is sometimes limited by the subject mat-

ter of the controversy, sometimes by the character of the parties. But I am
speaking of the mode of doing business in those courts, and the power of self-protec-

tion possessed by the courts themselves, as courts. And I insist, that with refer-

ence to this subject, the moment that a court of common law, or a court of equity

is established under the authority of the constitution, its modes of proceeding

and its powers of self-protection arise with it ; and that the very name by

which it is called into being, authorizes it to look, at once, to the English

archetypes for its government in these particulars.

The distinction between the jurisdiction of a court, and its incidental power of
self-protection, is a clearly and strongly marked distinction. You see it exhib-

ited by the Supreme Court in the case of the U. S. vs. Hudson and Goodwin.
7 Cranch 32. In that case the court disclaim all common law criminal jurisdic-

tion; but they claim the self-protective power now in question, as indispensable to

the exercise of their legitimate jurisdiction. " Certain implied powers, say they,
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must necessarily result to our courts from the nature of their institution. But ju-

risdiction of crimes against the state is not among those powers. To fine for con-

tempt, imprison for contumacy, enforce the observance of order, Sfc, are poivers

which cannot be dispensed with in a court, because they are necessary to the exer-

cise of all others ; and so far our courts, no doubt, possess powers not imme-
diately derived from statute ; but all exercise of criminal jurisdiction in common
laic cases, we are of opinion is not within their implied powers."

Now if all our federal courts of common law and equity necessarily possess

this power of self-protection, of punishing contempts, where are the judges to

look for the law and doctrine of contempts but to the English books from which

the very models of the courts themselves are taken ? They draw all their prac-

tice, all their modes of proceeding, all their principles of order from these courts.

They do it necessarily, for they have no other sources of instruction to which

they can look. All our judges do it, as you have seen by the cases which have

been read to you. In the State as well as the Federal Courts they do it con-

tinually. What else can they do ? And shall a man be impeached, stripped

of his office, and blasted in his character, for following the authorities to which

the constitution itself thus refers him by the baptismal name of his tribunal, as

a court of common law or a court of equity ?

I hold, therefore, sir, that if this power to punish for contempts had been

shown to be a common law power merely, the courts of common law of the

United States have the right to exercise it on the very distinction admitted by

Mr. Madison himself. And I beg leave to add, sir, that with regard to this

gentleman, the honorable managers can pronounce no eulogy which I shall

deem excessive.

But it is objected that the power of the Federal Courts to punish for con-

tempts is expressly limited by the 17th section of the judiciary act. This sec-

tion declares that all the said courts shall have power to grant new trials, to

administer all necessary oaths and affirmations, to punish by fine and imprison-

ment, at the discretion of the said courts all contempts of authority in any cause

or hearing before the same, and to make and establish all necessary rules for

the orderly conducting business in said courts, Sic.

Without detaining the Court with a discussion on the extent of the power in-

volved in this section—the power to punish by fine and imprisonment, at their

discretion, all contempts of authority, Stc. which is open to grave discussion, let

us try the force of the argument which is founded on this provision. I under-

stand it to be this : that the legislature having acted upon the subject by an

express grant of the power, with the annexation of a given punishment, there is

an end to all implied or tacit power in any other case, upon the maxim that cx-

pressiim facit cessare taciturn. I should be glad to know, en passant, whence the

gentleman derived this maxim and this rule of construction ? I am afraid they

will be obliged to acknowledge themselves indebted for it to that same common
law, which seems to be so hateful to them. But to return.

The error of the argument is in the inaccurate statement of the premises. It

is true that where a new power is granted, which would not otherwise have ex-

isted, and which, therefore, depends for its existence solely on the grant, it is

strictly limited by the terms of the grant, and cannot be exercised in any other

case nor in any other manner than the grant prescribes; and the reason is that

as it owes its creation solely to the grant, it must necessarily exist as it has

been created, and can exist in no other way. But if the reason ceases, the

consequence ceases with it. If the power would have existed without the

statute, or if it existed before or independently of it, then a statute containing a

mere affirmative declaration with regard to it, without negative words, is never

considered as a limitation of the power, but is simply regarded as a mere gene-

ral recognition of its independent existence—in technical language as a mere de-

claratory act—an act declaratory of the pre-existing law. Let me take an anal-

ogy from the common law. " A statute made in affirmance of a pre-existing
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common law power, without any negative, express or implied, does not take
away or alter the common law power. 2 Institute 200. Thus, at the common
law, the sheriffmight call in the posse comitatus of the county to assist him in the
service of any process. With this power in full pre-existence at the common
law, came the statute of Maribridge, c. 21, and the statute 2. Westminster, c.

39, by which it was provided " that after complaint made to the sheriff, he mav
take the posse comitatus, and make replevin :" whereupon, the question was
gravely made whether since the legislature had now interfered, and expressly
limited the use of the posse comitatus to the writ of replevin, it did not take
away the right to resort to it for any other ptirpose—on the very maxim relied
on here, that expressum facit cessare taciturn. But it was held that the stat-

utes being merely affirmative of a pre-existing power, although they affirmed
that power merely in part, yet as they contained no negative or prohibitory
words (such as " in no other case ") the power remained as it stood before,
good to the whole extent, and that the sheriff might still resort to the posse
comitatus for the service of any kind of process.

This example illustrates the distinction between a legislative act which,
for the first time, calls a new power into existence : and a legislative act, de-
claratory of a power which existed or would exist independently of that act.

In the first case, the legislative act gives the whole extent of the power : in

the second, it does no more than to recognize its existence ; and its character,
scope, and extent are to be sought for in the sources from which it sprang,
and the precedents which have governed its exercise. Now it is true, that
prior to the judiciary act of 1789, in which this section is found, the courts of
the United States did not possess a general power to punish contempts, for the
simple reason that prior to that act there were no such courts. It was that act
which called them into organized existence. But it is equally true that the
moment those courts were called into existence and clothed with jurisdic-

tion over any subject, this power to punish for contempts and all the other pow-
ers enumerated in this 17th section rose at once into existence with those
courts, without any aid from this section. As the supreme court said in the
case of the United States against Hudson and Goodwin, they are powers neces-

sarily inherent in every courtfrom the very nature of its institution. For can anv
rational man doubt that if that 17th sect, had not been engrafted on the judiciary
law, the mere act of creating courts for the trial ofcauses, would necessarily have
conferred on them the power to grant new trials, to administer oaths, to pun-
ish for contempts, and to make rules for the regulation of their proceedings ?

Nay, it is admitted by every gentleman who has spoken on the other side, that

if the judiciary act had been entirely silent on the subject, those courts would
have had the very power to punish for contempts which is declared by that 17th
section, for that such a power is" necessarily inherent in every court of justice.

The statute, then, does not create the power; for it would have existed without
it. It is a mere affirmative recognition of a well-known power, and one abso-
lutely necessary to every court of justice. The section has not the air of a
section calling into existence a new power. The form of expression adopted
by it shows that it was intended as nothing more than a simple reference to the
ordinary powers which belong to every court of justice, without the slightest

manifestation of any design on the part of Congress to fix the precise limits

of either power. These powers were known to belong to the familiar practice
of all courts, civil, ecclesiastical, of common law, of equity, and of admiral-
ty; and the section is a fair warrant to the corresponding courts of the United
States to look to the practice of the courts in England for the regulation of
this power.
But it is said that this section is, at least, a limitation on the kind of punish-

ment which shall be inflicted for a contempt, to wit,fine and imprisonment at

the discretion of the court. The argument is that the Judge being tied down by
the section to fine and imprisonment, transcended his power by suspending Mr.
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Lawless from practising at his bar. But of* what value is this argument when
the honorable manager admits, in the next breath, that there is another part of

the same judiciary act which authorizes not only a temporary suspension, but

a final and permanent expulsion from the rolls of the court. He admits that

this is a necessary consequence from the power of admission of attornies
;

for that the power to admit necessarily carries with it the power to exclude.

Nay, he admits more—he admits and truly admits that if there had been no

such express power in the law, it is a necessary power in all courts, to say who
shall or shall not stand at their bar as officers of the court : that it is necessa-

ry to the vindication of their own dignity and authority to have the power of

striking from their rolls unworthy members of the profession. And is not con-

temptuous conduct towards the court a sufficient ground for silencing any at-

torney ? Was it not the very ground on which Mr. Tillinghast was struck

from the rolls, with the sanction of the committee of the House of Represent-

atives to which his case was referred? And is it only for contempt in the face

of the court that such a procedure can be justified ? Mr. Tillinghast's was
not contempt in the face of the court. The offence consists in the public deg-

radation of its authority. Whatever may be the decorum of an attorney's

conduct in court, if, through the medium of the press, he reviles their conduct,

misrepresents and ridicules their decisions, and, to the utmost of his ability,

hands them over to the contempt and detestation of the public, destroying, as

far as he can, all their weight, respectability and utility, and making them a

mark for the finger of scorn—is such a man to be permitted to stand at the bar

of the tribunal which he has thus labored to cover with disgrace ! The judge
who would permit it is unworthy of his place. But I am anticipating what
more properly belongs to another head of inquiry.

Let us return, for another moment, to the 17th section. I wish merely to add

that it has received a construction by the Supreme Court of the United States

in the case of Anderson and Dunn, which has been already cited. For that

court has held, as the honorable managers themselves have admitted, that the

power would have existed without the section, and that the power extends to

cases not enumerated by this section. If Judge Peck, therefore, was mistaken in

the opinion that this section neither created nor limited this power, he erred in

company with the Supreme Court of the United States, and we are yet to learn

that a mistake in such company is ground for an impeachment.

But permit me to invite the attention of the honorable Court more closely to

the admission of the learned and honorable managers, to which I have already

slightly adverted—the inherent power of all courts to vindicate themselves

against insult and contempt. " It cannot bej^controverted, says the learned

manager from New York (Judge Spencer) that such a power exists ; and it

arises from this, that wherever an authority of any kind is conferred, all the

powers necessary to its effectual exercise are conferred with it." I believe I

have quoted his words. He admits it. Here, therefore, is an acknowledged
source of this power, which stands clear of the common law and clear of the

judiciary act. Where then was the necessity of all the discussion to which we have
been doomed to listen about the common law and the judicial act as the sources

of this power ? They may be thrown entirely out of view : yet we shall still

have this separate and independent source—the universal and inherent power
of all courts to vindicate themselves against insult and contempt.

But while the learned manager acknowledges the existence and derivation of

this power from this source, he adds that we shall differ about the extent of the

power. We shall differ ! The learned manager speaks of it as if it were
an original and gratuitous admission on his part, with regard to a new power,

whose extent was now for the first time to be settled by this impeachment.
Whereas he has admitted no more than has been openly and uniformly affirmed,

from time immemorial, by the most illustrious judges that have ever adorned
the bench: and with regard to the extent of the power, it is so far from be-
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ing a new question which is now for the first time to be settled by speculative

reasoning, that it is as old and well established as the courts themselves. For
whence, let me ask, has the honorable manager derived the knowledge of this

necessary and inherent power ? Certainly not from abstract speculation, a

priori, in his closet. No sir; he will not affirm this. He has drawn it from

the English and American books, and has felt its truth confirmed by his own
experience and observation. And such being the fact, when a question arises

as to the extent of the power, and the cases to which it is applicable, to what

sources of information can we more properly and wisely look, than to those from

which we derive the knowledge of the existence and necessity of the power it-

self. The same judicial history which gives us the origin and cause of the

power, gives us, also, the cases in which it has been found necessary to apply

it. These examples show the principle of the power, its aim and object, and its

extent. It is the principle explained and illustrated by its practical application :

and its existence and mode of operation are imparted to us by the same authori-

ties. We cannot gain the knowledge of its existence, without learning its ex-

tent on the same page. And the question before a court of impeachment for

an alleged abuse of the power is not how far the power ought to extend, but

how far it does extend by the established law. Whatever, therefore, may be

the opinion of the honorable manager as to the restraints which it would be

salutary to lay upon this power, the question is, what arc the restraints which
have been actually laid upon this power, by courts of acknowledged authority.

If the law as it stands be disapproved, it is in the power of Congress to change
it. But they will do this by a legislative act—not by a judicial sentence, as a

court of impeachment. This would be expostfacto with a vengeance, in which
there would be neither justice nor mercy.
The honorable manager tells us that while he admits the existence of this

power, he would carry it only so far as it is necessary to the effectual exercise

of a court's jurisdiction: and this necessity extends no farther than to the removal

of obstructions to the actual exercise of its powers, as by punishing contempts

in its face, and resistance or disobedience to its process. But he insists that

this necessity does not extend to the punishment of constructive contempts, such
as the libellous misrepresentation of the proceedings and opinions of a court in a

past case.

This is the opinion of the honorable manager as to the extent of the necessity

of this power. But he will permit me to say, and he cannot deny, that it is not

the opinion of many, very many other great and good men, both in England and

the United States. For they have thought it necessary to the official exercise of
a courts jurisdiction, that it should maintain the respect and confidence of the

country in which its jurisdiction is exerted: that all contemptuous writings, mis-

representing the proceedings of a court and exposing them to public scorn and
ridicule, go at once to destroy the utility and defeat the very object of the

institution, and therefore fall within the very n ccssity from which the power
takes its rise and on which it is bottomed.

But the power being admitted to exist, of necessity, to some extent, where
was Judge Peck to look for its limits but in those very authorities which assert

the power, which set it forth at large, and show the cases to which it has been

applied in practice ? Suppose a lawyer called upon to give an opinion, in the

line of his professional duty, on the extent of this power: how would this hon-

orable Court expect him to go to work ? What is the universal practice of all

lawyers when an opinion is asked from them on a question of law ? Do they

not go to the books and rely upon their authority; to the English and American
books; to elementary writers and adjudged cases; to see what all writers of ac-

knowledged authority have thought and said, and all respectable courts have
decided on the question in hand ? Knowing that the maxim of courts is, stare

decisis, ami being asked for an opinion which they believe will stand the test of

a judicial decision, must they not see what the past decisions have been, and
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take them for the guide of their judgment ? Is not such the uniform and ap-

proved course of all enlightened jurists in such a case? How do the courts

themselves act on such an occasion ? Their duty is nonjus dare, sedjus dieere—
not to give the law but to pronounce the law, as they find it already written.

Ila lex scripta est. And is Judge Peck to be held criminal for pursuing a course

universally practised and approved by all lawyers and all judges under similar

circumstances? When he saw the power stated by elementary writers, of the

first eminence, as a necessary incident to all courts; when he saw those writers

declaring it to extend to the punishment of contemptuous writings with regard

to courts, or the judges acting in their judicial capacity ; when he saw the power
not only asserted in theory but applied in practice by the highest names for

talents and learning and virtue that ever adorned the English bench; when he

saw the same power in full exercise in every state court on this continent, from

New Hampshire to Missouri; when he saw it recognized by the Supreme Court

as an existing, necessary and indispensable power in the federal tribunals, in

common with all other courts; and when he saw it stated to be a power which

he had not only the right to exercise, but which it was his duly to exercise,

his duty to the nation whose officer he teas;—was it for him to set himself in

array against this host of authorities, and to declare that the power did not ex-

ist ? Would this have been to obey the judicial maxims stare decisis—and jus

dicere, non jus dare ?

Let it be remembered that he had not the benefit of the private opinion of the

honorable managers. He was driven, therefore, to his books. His books, in-

deed, informed him, as the honorable managers have admitted, that the power
existed from its necessity; but they, also, informed him that this necessity ex-

tended much farther than the honorable managers admit ; for they expressly

informed him that it extended to all false and libellous writings tending to de-

stroy the respectability, and, with it, the utility of courts of justice. And we
insist that in assuming and exercising the power as he did, instead of acting un-

lawfully, as the impeachment charges, his conduct stands upon the clearest au-

thority of the law.

Before I proceed to the books for the extent of this power, let me endeavor,

sir, to take off some of the odium which has been unjustly attached to it. It is

an extremely mistaken view of this power to suppose it intended to erect the

courts and judges into a privileged order and to set them up, as it has been said,

above the heads of the President, Sencdc, and House of Representatives. This is

one of those argumenla ad homines which might have been spared, without de-

tracting from the dignity of the prosecution. If seriously urged, as matter of

grave argument, it proceeds from extreme inaccuracy of legal perception, as

to the character, purpose and application of the power. Sir, it is not a personal

power to the man who holds the office of judge. If the insult be a personal one,

merely, it cannot be punished in this way, though the person insulted be ajudge.

For a personal libel, he can proceed only, like all other citizens, by a personal

action, in which personal damages are recovered, or by indictment, in which the

fine goes to the state. This is the admission of all the judges who have ever

been called to consider the subject. You will find Hardwicke, Wilmot, and
all the English as well as American judges marking this distinction, and marking
it strongly. It is only for scandalizing the court, as a court, and on account of their

judicial acts, or scandalizing the judge, on account of an act done in his judicial

capacity, that the attachment for a contempt will lie. And it is not, as Judge
Dade, Judge Haywood, and all the other judges, foreign and domestic, say,

it is not for themselves that this power is conferred ; it is for the public, whose

officers and servants they are ; and because it is of the utmost consequence to

the people themselves who have erected these tribunals and to whom they be-

long, that they should command the deference, respect and confidence of the

community. For these men are placed in these offices as the conservators of
the "peace and order of society : to settle quietly and peaceably those controver-
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sies among individuals which, if there were no such peaceful arbiter, would end
invariably in quarrels and bloodshed, and be settled by the law offorce. But
to the successful performance of this duty it is indispensably necessary that
they should be held in respect by the community with regard to which they are
to perform this part of mediators and peacemakers. For, say these wise and
learned judges, English and American,—and they speak a practical truth ac-
knowledged in all ages,—if every disappointed suitor shall be permitted, with
impunity, to revile, insult, and traduce the tribunal which has been appointed
by the people to decide his controversy, all the respect and authority of those
tribunals will soon be at an end, their utility will be destroyed, the very
purpose of their institution frustrated ; and with them will fall the authority of
the laws themselves.

Thus it is not for the judges, individually, and for the purpose of erecting
them into a privileged order, that this power is conferred. It is for the people,

themselves, to whom these tribunals belong. It is for the sake of the public
peace and order of society. It is to secure the respect and obedience of the
community to the laws which these tribunals are appointed to administer.

Now, sir, if such a power be necessary in the stronger government of Eng-
land, how much more necessary is it here , where we have no superior but the laws,

and where the peace and happiness of society depend, entirely, on the strong,
and faithful, and fearless administration of those laws.

It is asked—" Shall the judges, a mere emanation of the executive will, nom-
inated by the president and appointed by the senate, possess a power denied
to their superiors, who created them?"

This question involves a constitutional mistake. The judges are not an eman-
ation of the executive will, but of the will of the people. It is the will of the peo-
ple that there shall be judicial tribunals. The constitution, framed by the peo-
ple of the United States, declares that there shall be such tribunals, and this

for the public good. The president and senate are merely the agents appointed by
the people to select the individuals who shall discharge the duties of those tri-

bunals ; and when thus appointed, the powers and duties of those tribunals are

prescribed by the laws of the land ; not by the president and senate. The rela-

tion, therefore, of creator and creature does not exist between the president and
senate on the one hand, and the judges on the other ; and the argument found-

ed on this fancied relation falls to the ground.

Whether the president and senate possess the power to punish for contempts,

is a question which it will be time enough to moot when it shall arise for deci-

sion. The question now before us is, whether courts ofjustice possess this

power? And this question is to be resolved by the laws which govern those

tribunals ; not by an examination of the powers of other departments of the gov-
ernment so differently constituted and addressing themselves, by their action, to

such different purposes.

There are peculiar reasons why courts should be armed with this power of

self-protection. It is remarked by Judge Dade, as it had been remarked by all

the judges and jurists before him, and particularly by the celebrated authors of

the Federalist, that the judiciary is confessedly the weakest branch of every
government. It has no patronage, no offices of honor or profit to confer.
" It has," says Judge Dade, " neither wealth, force, nor patronage." It is sup-

ported entirely by the respect and confidence of the community. Deprived of

these, all their usefulness is gone.

And then, again, the official duties of the president and legislative branch

of the government keep them comparatively far removed from the people.

They deal in high and general legislation, and stand aloof from the action of

individual resortments.

The judges, on the other hand, are let down among the very body of the

people. Their functions are to settle the controversies of excited and exas-

perated individuals, in the midst of whom thev hold their sessions. They
64
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operate directly upon their interests and passions, and are forced to live in

the storm of angry feelings, which their decisions, however just, seldom fail

to provoke. Do we not see, then, in their peculiar situation, a strong reason

for the necessity of the power of self-defence and self-protection ? In every

case that they decide, they are sure to disappoint the one party or the other
;

and in proportion as expectation has been raised, and cupidity excited by the

magnitude of the interest at stake, will be the probability that the tribunal will

be vilified and insulted on account of its decision. How is such a mischief to

be repelled, such a degradation averted? Is the judge to sue and to indict ; to

incur the never-ending expense and vexation of private actions and public

prosecutions? Is he to be forever running, as Judge Haywood says, from
court to court throughout his circuit, dancing attendance on grand juries

and petit juries from day to day, and week to week, in maintaining controver-

sies in which he has no other than the common interest of any other citizen,

and deserting in the mean time his own appropriate duties as a judge? Sir,

what will become of your judicial tribunals, if you place them on this footing ?

Who will accept or hold an office beset with so much contumely, insult and
debasement, expense and vexation ? Certainly no man who has a proper sense
of the dignity or duties of a judicial tribunal, or a proper respect for himself.

But the honorable managers ask us what then ? Where is this matter to

end ? Will you confer such a despotic power on judges to seize whom they
please ? Are the judges to be made parties, witnesses and judges in their own
cause, and the dearest rights and liberties of the people to be placed at their

arbitrary discretion ?

It cannot have escaped the observation of the Court that in all the reported
cases which have been read to you, this is the constant objection made to the
power, which is as constantly over-ruled. Is it not over-ruled by the admissions
of the gentlemen themselves, that this formidable power is indispensably neces-
sary to all courts of justice to a certain extent ? To the extent which they
admit, it is liable to all the objections which they have enumerated. The judge
is party, witness and judge in his own cause, if the cause of the public, which he
represents, can, with any propriety, be called his own cause. The check upon
its abuse is in the very process of impeachment. The existence of the power
and its abuse are different matters. We are now upon the question of the ex-
istence of the power, and the" extent of the power is fixed by the highest and
most venerated authorities.

The possibility of a power's being abused is no argument against its exist-

ence. If it were, it would go to the destruction of all power, since there is

none which may not be abused. But the interests of society demand that pow-
ers should be confided. There can be no society, no government without it.

This very power or something equivalent to it, has been found necessary in all

ages and all countries to guard judicial tribunals from insult. Thus, in Greece
and Rome, officers of peace and justice were always held sacred, and the most
august and solemn ceremonies were invented to clothe them, before the people,

with a religious sanctity which could not be violated without a species of sacri-

lege. So, in the patriarchal ages, the head of the tribe was regarded as the

representative and covenant friend of the Deity. Parental authority, itself, is

founded upon this same necessity of maintaining peace and order among its

subordinate members. No society can exist without confiding to some tribunal

a power to decide all controversies which may arise between the members of

the society, and investing that tribunal with a dignity and veneration which shall

command the public respect and confidence. It is to this purpose that the sum-
mary process of vindicating themselves against insult by attachment has been
confided to courts ofjustice.
And what, after all, is this terrible power which gentlemen have pourtrayed in

such frightful colours ? What says Lord Chief Justice Wilmot on this subject ?

" It only puts the complaint into a mode of trial, where the partifs own oath will
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acquit him ; and in that respect, it is certainly a more favorable trial than any
other

; for he cannot be convicted if he is innocent, which, by false evidence he

may be by a jury; and if he cannot acquit himself, he is but just in the same
position as he would be in, if he was convicted upon an indictment or informa-

tion
; for the court must set the punishment in one case as icell as the other : they

do not try him in either case ; he tries himself in one case, and the jury try him
in the other.''''—Wilmot's Opinions, p. 257-8. And is not this perfectly true, sir,

in the practice upon attachments in this country? The party called before the

court upon an attachment is made his own witness in his own cause. If he be
innocent, he will have no difficulty in disclaiming the contempt, and averring

his innocence. The question is the quo animo : his purpose is known to him-
self ; and he is permitted to purge himself by his own avowal. If a man has
inadvertently taken a step which subjects him to the imputation of a contempt
of court, when in truth he had no such design, what indignity can an ingenuous
mind feel in explaining the transaction and disavowing any intention of con-
tempt towards the public tribunals of his country. In the private intercourse

of gentlemen such an explanation is not thought derogatory. A brave, gener-
ous and honorable man feels no difficulty in making it even in private life. Nor
can I imagine that any well-regulated mind, conscious of its innocence, would
feel the slightest difficulty in making it to a court of justice : on the contrary, I

should imagine that such a one would be gratified with the opportunity of avow-
ing its innocence. And on such an avowal we know that there is, at once, an
end of the proceeding.

But we are told that this obnoxious power of proceeding by attachment for a
contempt took its rise from the statute of scandalum magnatum. If it did, it

had a much more scandalous origin than has hitherto been ascribed to it. The
honorable managers seem determined to put the power into the very worst com-
pany they can find, and to disgrace it by the associations into which they have
forced it—the sedition law—the Star-Chamber, and now the statute of scanda-
lum magnatum. This last is a perfectly new idea. The statute of scandalum
magnatum was passed in the reign of Richard II.—whereas the power of pro-

ceeding by attachment for contempts is coeval with courts of justice them-
selves.

[Mr. Storrs. I did not say that the power of punishing jfor contempts had its

origin in the statute of scandalum magnatum. I said that the power of general

libel came from that statute.]

Mr. Wirt. I shall not stop to examine the accuracy of this proposition, be-

cause I am unable to perceive its influence on the question before the Court.

The question now under consideration is the power to punish for contempts ;

and this power was in existence, long before the statute of scandalum magnatum^
and stands upon a totally distinct and separate footing. The statute of scanda-

lum magnatum is comparatively a modern statute.—It was intended to give to

the magnates of the land a power of personal action for slander denied to the

plebeians. The distinction between a proceeding under this statute and that of

an attachment for contempt, and the total absence of all similitude and analogy

between them, cannot be placed in a stronger light than it has been by Lord
Chief Justice Wilmot in the opinion before quoted. The counsel for Mr. Almon
had, it seems, insisted in that case, that there was no necessity to resort to the

extraordinary process ofan attachment for contempt, because Lord Mansfield, the

object of the libel, had a remedy on the statute of scandalum magnatum. To
this Lord Wilmot answers (p. 258), " An action of scandalum magnatum is only

to redress the private injury : compensation and not punishment is the object of

it; and though some judges may have sought pecuniary satisfaction, yet others

have thought more liberally and disregarded all private emolument or gratifi-

tionfor the personal injury, and resented the indignity as the cause of the -public;

and the conduct of the court of common pleas in respect to the libel published

by the court-martial, is an authority in point upon this part of the case." The
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two proceedings are so widely separated in their character and look to objects

so totally distinct, that I am unable to discern the bearing, either in law or

logic, which the statute of scandalum magnatum has on the question before us.

As a topic in odium it may have been skilfully enough thrown in; but if such
were the purpose, I have no fear of its effect before this enlightened and au-

gust tribunal.

If the origin of this power to punish for contempts be deemed worthy of in-

quiry by this honorable Court, I know not to what quarter they can more natu-

rally look for information than to the examination which Lord Wilmot has made
of the subject. He was put upon the inquiry in Almon's case by a suggestion

of the counsel that the power took its rise from the statute of Westminster, c. II.

and this suggestion was founded on a supposed dictum of Chief Baron Gilbert.

But Lord Wilmot shows that Gilbert was misunderstood 5 that he himself cor-

rects and explains his own dictum ,- that from the very structure and purpose of
the statute of Westminster, it was impossible to derive this power from it, and
that the power was in practical existence before the date of that statute. And
he comes to the conclusion, which is here admitted in argument by the honora-
ble managers, themselves, that the power is coeval with the first foundation
and institution of courts of justice, and a necessary incident to every court,

whether of record or not. " I have examined very carefully, says Lord Wil-
mot, to see if I could find out any traces of its introduction, but can find none.
It is as ancient as any other part of the common law: there is no priority or
posteriority to be discovered about it, and it, therefore, cannot be said to invade
the common law, but to act in alliance and friendly conjunction with every
other provision which the wisdom of our ancestors has established for the gen-
eral good of society."

Lord Chief Justice Wilmot had means of investigating the origin of this

power which we cannot possess. He had access to the original rolls of the
English courts, to the remotest times. His character is that of an able and
honest man, a firm and faithful patriot, and as true a friend of English liberty

and of the right of trial by jury as any other man that ever existed in that na-
tion. The honorable managers have thought it necessary to the success of
this prosecution to cast a cloud over his name and authority. They have,
indeed, done the same by every British jurist whose authority stands in the
way of their argument.—Sir, I cannot make a better wish for my country than
that her benches were filled with such men as Wilmot, Hardwicke, Black-
stone, and the other illustrious names that have found so little quarter in the
animadversions of our opponents. With regard to Wilmot, he was so far from
being that tool of the court which he has been represented to be, that the
most striking "trait of his character was his habitual resistance to all high-hand-
ed and arbitrary measures. He was not, indeed, an incendiary or a dema-
gogue : he had too much real elevation of character for that. But he was no
tool of a court, no minion of power, no brawling or obtrusive candidate for
office or honor. The remarks made upon him have induced us to look into
his character, and it is one of the most winning that ever was presented by a
public man

; modest to an extreme, retiring, shrinking from the honors that
were continually pressed upon him, refusing, with firmness, again and again,
the great seal of England, when voluntarily and even importunately tendered
to him

; and overcome at last to leave the seclusion of a country life to which
he was most ardently devoted, only by the zealous and persevering solicitations
of his friends and the most earnest appeals to his patriotism to take the judicial
offices in the King's Bench and Common Pleas, which he held, in succession.
On the bench he was the very soul of truth and candor and impartiality ; and
this character was, on every hand, accorded to him by all parties. One of the
honorable managers, with the view of lessening the weight of the judicial
opinion on which we rely, has represented this spotless and excellent man, as
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the apologist of that execrable engine of arbitrary power, general warrants;
and to give color to this accusation has cited and noted two or three sen-
tences of his charge to the jury in the case ofWilkes against the Earl of Halifax.
It is a little remarkable that the biographer of Lord Wilmot has selected that

very charge as a proof of the noble impartiality with which he held the scales

of justice between the crown and the subject, and still more extraordinary that

even the popular vehicle in which the honorable manager found the charge
and the very pages which he cites, contain the most marked compliments to

that identical charge, though it seems not to have suited the purposes of the

honorable managers to call the attention of the Court to these. The work
cited is the. 19th volume of Howell's State Trials, pages 1406 to 1416, where
the account of the trial is given as an extract from the Gentleman's Magazine.
It is headed— " Extract—The following account of the trial is given in

the Gentleman''s Magazine for November, 1769, p. 556." And it proceeds thus:
" Came on, in the court of common pleas, before Lord Chief Justice Wilmot,
the long-expected trial between Lord Halifax and John Wilkes, Esq. relative

to the seizure of his papers and the imprisonment of his person. Sergeant
Glynn, counsel for the plaintiff, opened the cause, and, in a very elegant and
spirited manner, explained the unconstitutional nature of the injury. He was
answered by Sergeant Whitaker, who endeavored to prove that what the

defendant did was not of that unconstitutional nature as had been represented,

but that it was merely official and authorized by an invariable succession ofprece-

dents jrom the earliest times."—Then, after a brief statement of some of the

evidence, the report proceeds—" The jury who served upon the trial, after a
most excellent chargefrom the Lord Chief Justice to give liberal but not excessive

damages, found a verdict for plaintiff, with £4000 damages." And this com-
pliment to this most excellent charge, be it remembered, is from a pen manifest-

ly friendly to the plaintiff, Mr. Wilkes, as the whole statement demonstrates.

Again, in a subsequent passage, it is stated that " some altercation is said to

have happened in court, between Colonel O w (Onslow) and a very
popular sergeant, of which the judge expressed his dislike, in very signifi-

cant terms, and threatened dismissing the court upon a like offence. His
Lordship's behavior, throughout the whole of the very delicate affair, gave
very general satisfaction. Nothing could exceed his Lordship^s impartiality in

summing up the evidence, nor any thing be pronounced more spirited.^ A sketch of
the charge itself is there given, and it is worth while to read the passage
immediately preceding the two sentences, which I find pencil-marked, (I

presume by the honorable manager) for the purpose of seeing how far Lord
Chief Justice Wilmot deserves the imputation of being the apologist of that

arbitrary measure, general warrants. The passage is this—" The substantial

part of this action is for taking his (Mr. Wilkes') person and papers without
legal authority. Now there can be no doubt whatever but that the imprison-
ment of his person and the seizing of his papers was illegal, because there is

no doubt but the warrant, whereby the plaintiff* was imprisoned and his papers
seized, was illegal ; it has undergone the consideration of this court, and,
likewise, of the court of King's Bench, and has very properly been deemed so
by every judge who has seen it ; and there is no pretence or foundation for

the defendant in this cause " (Lord Halifax) " to make any stand against the
action by way of justification, in the way he has done, because it clearly and
manifestly is an illegal warrant, contrary to the common law of the land. And
if warrants of this kind had been found to be legal, I am sure, as one of the
plaintiff's counsel observed, it is extremely proper for the legislature of this

kingdom to interpose and provide a remedy ; because tdl the private jmpers of a
man, as well as his liberty, ivould be in the power of a secretary of state, or any of
his servants. The law makes no difference between great and petty officers.

Thank God! they are all amenable to justice, and the law will reach them, if they

ttep over the boundaries which the law has prescribed'." Is this the language of
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a tool of power, a minion of the court, an apologist of general warrants? Was
not the applause bestowed on this charge by the patriot pens of the day well

and properly bestowed? Now come the passages which are marked in pencil.

It will be observed that Sergeant Whitaker, the counsel for Lord Halifax, had
insisted that the measure was not unconstitutional ; that Lord Halifax had not

been moved by private and personal malice against Mr. Wilkes ; that he had

acted officially, and that the step which had been taken " was authorized by an

invariable succession ofprecedents from the earliest times.'''' These precedents

had been laid before the court and jury, and it was proper and necessary for

the Chief Justice, in summing up the evidence to the jury to notice them.

This he does in the following manner.—"But though this warrant is illegal, yet

it appears from the evidence that it was not of the defendant's own original

framing; it was in conformity to many precedents in the Secretary of State's

office from the time of the revolution."

[The precedents were then read, about forty in number, and many more
were produced. The evidence was stated and the proofs referred to, that the

plaintiff had obtained a verdict of £1000 against Mr. Welsh for the seizure of

his papers. The learned judge then proceeded.]

These are the two sentences which arc pencil-marked; and thus detachedfrom
the charge, they give the judge the appearance of having, himself, stated this

point and these precedents in extenuation of Lord Halifax's conduct. But the

point had been previously stated, as I have shown, by the counsel of Lord
Halifax, and the judge would not have deserved the noble compliments paid to

his impartiality, if in his charge to the jury he had omitted to notice this part of

the evidence. He proceeds, therefore, thus—" The purpose of bringing this

evidence is to endeavor to take off the imputation of malice; and to show you
that it was not done without precedents ; and that if it was wrong, it was at

least a precedcnted mistake. Now, in the first place, it appears most clearly

that the plaintiff has been taken up unlawfully, has been imprisoned seven days,

has had his papers seized, examined and rifled; that these papers have been,
likewise, improperly and illegally taken notice and made use of ; and, by the

letter that has been read to you, it appears that such of them only were to be
returned as could not tend to prove the charge against him." Then, after giv-

ing the evidence, with a most striking candor, he returns again to these prece-
dents, thus—" The warrant being clearly unlawful, you will consider of the

damages. If the defendant had set up this mint, and had first invented and
coined the warrant, it would certainly have been a prodigious aggravation: but

you see from the evidence that the office has been in the habit and practice of

granting these warrants from before the revolution to this time : they have been
issued in the meridian of the constitution by its best friends, an J the greatest

lawyers, and have never before undergone any animadversion ; and therefore

whatever error this gentleman has been guilty of, he has erred with all the sec-

retaries of state from that time." (This last sentence is, also, pencil-marked.)
The Lord Chief Justice proceeds—" There is not the least foundation to presume
any evil design in the defendant, against the liberties of the people. The sec-

retaries of state are not bred to the law—and it would be an act of injustice to

consider a precedenied mistake as a tyrannical, depraved, corrupt act of oppression:

and you find from the evidence that they applied from time to time to the law-
yers of the crown; and Avhen some question arose about the warrant, and a

warrant was proposed with Mr. Wilkes' name in it, it was opposed by the solici-

tor of the treasury, who said, " This is the course of office; it has been approved
of by the crown lawyers, and I cannot consent to any innovation." " But " pro-

ceeds his Lordship, " however the proceedings might be in the course of office, it tvas

certainly illegal: you must therefore find a verdictfor the plaintiff, and give him
such damages as, under the circumstances of this case, you are of opinion he is en-

tilled to. I will gofurther and say, that you arc not to confine yourselves strictly to

the imprisonment of seven days and the mere seizing of his papers ; but you should
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give liberal damages: by liberal, I do not mean excessive. l Excessus injure rep-
robature, 1

the laiv always condemns excess: it must be within the rides of reason:
the circumstances are to govern it, and, as nearly as you can, you will give that

satisfaction and compensation which may bear a proper proportion to the injury,

and to the nature of the injury received, under all its circumstances?''

Such is the charge which even the partizans of Mr. Wilkes regarded as a
noble display of impartial justice, as an excellent charge, than which, nothing

could be pronounced more spirited ; and which is here, for thefirst time, condemned,
for the purpose of impairing the authority of Lord Wilmot's opinion in relation

to the power of attaching for a contempt of court. The justice of the censure
is submitted with confidence to this enlightened tribunal.

But his opinion in Almon's case has been, also, the subject of criticism and
even of ridicule, for its supposed absurdity and aristocracy. As the opinion has
the most decisive influence on the question before this honorable Court, I per-

suade myself that I shall be excused for inquiring how far it stands justly ex-
posed to their criticisms.

One of the honorable managers was at first amazed, and then amused, and
finally inexpressibly diverted at one of Lord Wilmot's positions, " that a libel

upon a court is a reflection upon the King, and virtually imputes to him a breach
of his coronation oath."

It is the remark of an acute observer (William Gerard Hamilton) that " by
taking only the first and last part of what is said, and passing over all the inter-

mediate links which connect them, an argument is made to appear extremely
ridiculous." Mr. Lawless, in his printed paper, has furnished us with some
very striking proofs of his proficiency in this art. And it is only by a similar

process that ridicule can be attached to Lord Wilmot in regard to the positions

that have been mentioned. Introduce the connecting links, and all the ridicule

vanishes; the conclusion becomes sensible and sound. Observe the effect,

sir—" By our constitution the king is the fountain of every species of justice

which is administered in this kingdom. 12 Co. 25. The king is ' de jure ' to

distribute justice to all his subjects; and because he cannot do it himself, to all

persons, he delegates his power to his judges, who have the custody and guard

of the king's oath, and sit in the seat of the king i concerning his justice? "

The arraignment of the justice of the judges, is arraigning the king's jus-

tice: it is an impeachment of his wisdom and goodness in the choice of his judges,

and excites in the minds of the people a general dissatisfaction with all judicial

determinations, and indisposes their minds to obey them.—(page 255.) Such
is the light in which he presents the principle which has been thought so very

ridiculous. The arraignment ofthe justice of the judges is arraigning the king's

justice: it is an impeachment of his wisdom and goodness in the choice of his

judges. Is not this true ?

Again, in a subsequent passage, (p. 270.) he says—" Bailiffs are neither

appointed by the king nor the court; a libel upon them terminates only in the

defamation of a private individual ; it is telling the people that a person em-
ployed to execute process has abused his authority. But a libel upon a court

is a reflection upon the king," (by whom the court was appointed) " and telling

the people that the administration of justice is in weak and corrupt hands ; that

the fountain of justice itself is tainted, and consequently that judgments,
which stream out of that fountain, must be impure and contaminated."

Thus, again, his argument is that the king by his oath at coronation binds

himself " to administer justice to his people;'''' if he acts corruptly and adminis-

ters to them injustice, whether he does it by himself or his agents, he violates

that oath: it is in this sense, that he says (p. 270) that libelling the justice of a

court, imputes to the king a breach of that oath which he takes at his corona-

tion " to administer justice to his people.'" Is there any thing ridiculous in this ?

Is it not plain common sense ? Sir, if the honorable manager had attended to

the terms of the king's coronation oath, and permitted himself to observe the
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connecting links in Lord Wilmot's argument, he could have avoided the recoil

of his own arrows. Bring the principle to our own country. Does not the

appointment of corrupt, profligate and incompetent officers reflect disgrace on

the appointing power ? If such a thing may be imagined as a President's dis-

placing virtuous and competent officers, to make room for his own unprincipled

and incompetent partizans, would it not be a breach of his official oath ? I

will not press the analogy, lest, in these suspicious times, an hypothesis stated

argumentatively, should be suspected of being intended as matter of fact.

There is another passage in Lord Wilmot's opinion, which has startled the re-

publican feelings of the honorable manager. The Chief Justice speaks of the

importance of preserving the authority of courts; meaning, as he says, by their

authority, not their coercive power, but that homage and obedience, which are

rendered to courts, from the opinion of the qualities of the judges who compose
it. " It is a confidence in their wisdom and integrity, that the power they have

is applied to the purpose for which it was deposited in their hands; that authority

acts as the great auxiliary of their power, and for that reason the constitution gives

this compendious mode ofproceeding against all who shall endeavor to impair and
abate it." It is in this train of thought, and in this light, that he advances the

proposition which has given so much offence to the honorable manager. Having
spoken of the ground on which attachments issue for resistance to the officers

of the court, he adds, " But the principle upon which attachments issue for li-

bels upon courts is of a more enlarged and important nature— it is to keep a
blaze of glory around them, and to deter people from attempting to render them
contemptible in the eyes of the public." What kind of a blaze of glory is Lord
Wilmot speaking of? Is it the external pomp and gorgeous trappings of office

—wigs, and robes, and ermine, and maces ? No, sir; he has told you his mean-
ing. It is that blaze of moral glory which results from their virtues and intelli-

gence, and the public homage with which these high qualities surround them.
It is that authority and veneration which always encircle the good and the great.

Cast your eyes on the ancient republics of Greece and Rome—will not your
memory readily supply you with names around whom this halo of glory contin-
ually beamed ? Solon, Lycurgus, Pericles, Phocion, Epaminondas, Aristides,

Socrates, Numa, Justinian, Cincinnatus, Fabiicius, the Catos, the Brutuses,
and a magnificent constellation whose stars it were endless to count, that shed
a blaze of glory on the age in which they respectively lived, and impart that

bla'ze of glory even yet to the page of history which recounts their noble qual-
ities and achievements. What was it that consecrated the Areopagus of
Athens ? What was it in the Senate of Rome that struck the ambassadors who
entered it with awe, as if they had entered an assembly of gods ? Nay, sir

—

let us come to our own country. Let the honorable manager cast his eyes on
the declaration of our independence, and the names appended to it. Does the
honorable manager see nothing of a blaze of glory there ? Sir, have we no
such assemblies, no such tribunals, no such individuals in our own day ? Who
does not know and feel that we have,—nor would it be necessary to go far to

find them. But the ground is delicate, and I have no taste for the name of a
parasite.

Sir, a contempt for this fine and just sentiment of Lord W. may be thought a
proof of spirit and boldness and independence. But if peace, and order, and
decency in society be of any value, that sentiment will find minds to admit and
hearts to feel its truth. I hope there are yet such among us. If there be not—

' chaos is come again !'

Having thus endeavored to clear the authority of Lord Wilmot of the va-
pors which gentlemen have labored to congregate around it, let us come di-

rectly to the question before the Court.

The power to punish for contempts being admitted to exist necessarily to some
extent, to what extent did it exist when these proceedings took place ? The
question is not how far this honorable court may think the power ought to extend;



MR. WIRT'S ARGUMENT. 513

but how far it did infad extend, upon the authorities which are received in all

courts of justice.

The honorable managers insist that it extended no further than to the remo-
val of actual obstructions to the Court's jurisdiction ;

and that it did not extend

to writings reflecting on the past proceedings of a court.

Let us divide the proposition ; and inquire first, whether it extended to wri-

tings reflecting on the proceedings of a court.

The first case to which I shall call the attention of the Court is that before

Lord Hardwicke, in 1742. 2 Atk. 469. This case has been so repeatedly ani-

madverted on by the documents and arguments before you that a minute dis-

section of it is unnecessary. It was a motion against the printer of the Cham-
pion and the printer of the St. James's Evening Post, for a contempt of the

court by writing. Lord Hardwicke says—" Nothing is more incumbent upon
courts ofjustice than to preserve their proceedings from being misrepresented

;

now is there any thing of more pernicious consequence than to prejudice the

minds of the public against persons concerned as parties in causes before the

cause is finally heard?"
" But to be sure Mr. Solicitor has put it upon the right footing that notwith-

standing this should be a libel, yet unless it is a contempt of the court, I have no
cognizance of it ; for whether it is a libel against the public, or private persons,

the only method is to proceed at law."
He then proceeds to consider whether the printed paper in that case was a con-

tempt of the court, and announces the various objections which had been made
to affixing that character upon it. One of these objections, it seems, was just

the objection which is made here, to wit, that the paper contained no contemp-
tuous expressions towards the court, but the court was spoken of with great

respect : to which Lord Hardwicke answers—" and indeed it is very true, but

then this is colorable only, and such colors shall never impose on the court.

Lord Hardwicke then lays down the law of contempt in the following terms to

which I invite the attention of the Court, and request them to observe that he is

thus laying it down in a case where the alleged contempt was by a printed libel.

" There are three sorts of contempt:
1. " One kind of contempt is by scandalizing the court itself.

2. " There may be likewise a contempt of the court in abusing parties who
are concerned in causes here.

3. " There may be also a contemptofthis Court in prejudicing mankind against

persons before the cause is heard." He adds, that " there cannot be any

thing of greater consequence than to keep the streams ofjustice clear and pure,

that parties may proceed with safety both to themselves and their character."

He adjudges the libel before him a contempt, and commits the printers. Be
pleased to observe that Lord Hardwicke here recognizes three separate and
distinct species of libel, which have no connexion, but may exist independently of

each other, and which stand upon a different foundation of reason. Thus the

first is scandalizing the court itself. The reason for this is that it impairs the

authority of the tribunal and tends to bring it into public contempt : and this in-

jury is equally done whether the cause to which the scandal relates be still pending

or have been finally decided. The scandal may be levelled at the final decree it -

self; and it must be manifest that the indignity to the tribunal is just the same
as if that scandal had related to an interlocutory order. The tribunal is a per-

manent one. Though the particular cause may be at an end, the tribunal still

subsists, and the same necessity exists of drawing to it the respect and confidence

ofthe public. It is the third species of contempt enumerated by Lord Hardwicke
which requires for its consummation that the cause should still be pending : to

wit , " prejudicing mankind against persons before the cause is heard." The Court
cannot but be struck with the distinction and the marked difference of the rea-

son on which these two species of contempt respectively rest.

Yet the honorable managers insist that this power is confined to contempts
65
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committed in the course of causes pending in court, and that if the* cause has
been decided and has left the court, there is no such power.
Now it is manifest that this objection limits the power to one species of con-

tempt only, while Lord Hardwicke expressly declares that there are three ; and
it is equally manifest that this objection confounds the very different reasons on

which these several and distinct species of contempt rest.

Now, sir, I deny the proposition that the power to punish for contempts is

thus confined to causes pending in court ; and as the gentlemen hold the affir-

mative of the proposition, we call for their authority, elementary or practical,

which thus restricts it. None such has been or can be adduced ; for there is

none such. The restriction would destroy the whole policy of the law as it

respects scandal on the court itself. We affirm that there is no elementary

book, and no adjudged case, which imposes or even countenances this restriction,

but that the reverse is the fact.

In the absence of all authority for this restriction, gentlemen cite books to

show that the power has been applied to contempts committed in the progress

of pending causes, and that when so applied the rule is necessarily entitled as of

the cause in which the contempt arose. There is no doubt of this. The power
does extend to the punishment of contempts committed in the course of causes

pending in court. This is one of Lord Hardwicke's classes of contempts. But
the question is not whether it extends to these contempts, which was never de-

nied; but whether it extends no further, which is the very point in question.

The proof that it applies to causes in court is proving only what is admitted on
every hand; but is surely no proof that it extends no further. Gentlemen may
cite books to show that an action of debt will lie on a bond with a penalty; but

would this prove that it could not equally lie on a single bill?

Sir, it was never denied that an attachment would lie for a contempt commit-
ted in the progress of a cause. Nay, it is true that such are the cases which
most frequently occur ; and for this obvious reason that it is during the progress

of a cause that those excitements and irritations, which lead to acts of con-
tempt, most naturally and frequently arise. Hence it is that the cases on this

class of contempts are most abundant. But it does not follow that these are the

only kinds of contempts that are punishable. There are few more cases for

verbal than for written slander : but does it follow that an action for written

slander will not lie? Now, if the books which the learned managers have cited

had not only affirmed the power to punish for contempts committed in a cause
pending in court, but had gone further and disaffirmed its existence in any oth^r

case, this would have proved something material to the point in debate.

But the learned counsel seek to make out their proposition in another way.
They say that in an attachment for a contempt, the notice and motion must be
entitled with the names of the parties in the cause; and such being the fixed

rule of procedure in all cases of attachment for contempt, it follows that it must
have occurred with regard to a pending cause, since otherwise ft could not be
entitled with the names of the parties. Let us see to what extent these author-

ities maintain this position. They cite, first, Tidd's Practice, 450 ; and I ex-
pected to find the author treating directly and exclusively of attachmentsfor con-

tempt at large, and marking the boundaries of the power. But on turning to

him and the authorities by which he illustrates his positions, I find that he is

speaking of motions and affidavits for attachments generally in civil suits, and is

confining himself to such as occur in such suits. His words are, " Motions and
affidavits for attachments in civil suits are proceedings on the civil side of the

court until the attachment is granted, and are to be entitled with the names of

the parties: but as soon as the attachments are granted the proceedings are on

the crown side, and from that time- the king is to be named as the prosecutor."

Now, of what kind of attachments is the author speaking? The authorities cited

by him will answer the question. He cites, first, 3 T. R. 253, which was a

motion for an attachment against a sheriff, for not bringing in the body of the
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defendant. 2 T. R. 643—motion for an attachment against a defendant for not

obeying an award. There had been no rule of court, and the motion was dis-

charged. 7 T. R. 439—527,—case of attachment against the Sheriff of Middle-

sex, for not bringing in the body of the defendant. These are all the cases cited

by Tidd, and what bearing they have on this question it passes my faculties to

discern.

The gentlemen have also cited the case of the United States v. Wayne,
from the Port-folio—where an attachment having issued in a pending cause, it

was held that it should be entitled of that cause. The decision was wrong, be-

cause it is admitted by all the authorities that when the attachment issues, it

takes the name of the king in England; of the government here. But if right,

it proves only that when the attachment relates to a pending cause, it must be en-

titled of that cause; which proves nothing on the extent of the power, when the

attachment does not proceed upon Lord Hardwicke's third class of contempts,

but arises upon the first.

The Annual Register for 1765, p. 179, cited for the purpose of showing that

the rule must be entitled of a pending cause, seems to me to prove precisely

the reverse. The rule there was entitled of the case of the king against John
Wilkes, which was (perhaps) a pending cause, and in relation to which the sup-

posed contemptuous publication of Mr. Almon had taken place. There was
certainly no previous cause against Mr. Almon, pending in court, of which the

rule against him for a contempt, coidd have been entitled. If, then, the princi-

ple of practice contended for on the other side be right, the rule in Almon's
case was rightly entitled, and could not have been properly changed: but what
says the passage which has been cited.

" About the middle of June (Trinity term) the judges galled for the defen-

dant's counsel, and, in the course of much altercation, repeatedly desired their

consent to the amendment in the rule; where, instead of " the king against John

Almon," it was put " the king against John Wilkes ;
" but to this, the defen-

dant's counsel very firmly refused to consent. The ride was, therefore, dis-

charged; and all prosecution was thought to be at an end. But next day a

very considerable quantity of fresh matter of accusation was brought by Mr.
Webb, then solicitor to the treasury, and supported by new affidavits; on which

(in consequence of a motion made by Mr. Wallace) a new rule was made
against Mr. Almon, to show cause why a writ of attachment should not go
against him, for his contempt upon this new accusation."

We rely upon this authority, therefore, to prove the reverse of the position

for which the honorable managers have cited it; to prove that the rule need not

be entitled of a pending cause, and that so far as the argument of the

managers is bottomed on the supposed necessity of such entitling, it fails en-

tirely.

There is, therefore, nothing in these authorities, which ties up the power as

it is laid down by Lord Hardwicke, or lends the slightest countenance to the

restriction proposed to be laid upon it by the honorable managers. There is

nothing that limits it to causes pending in court; and the reason of the power

so far as it forbids contempts in scandal of a court, forbids such a limitation.

But the learned counsel ask if there are any cases which show an exercise of

this power when there has been no cause pending in court? Yes, sir; there

are many. John of Southampton's case in the time of Edward III. 3 Insti-

tute, 174, S. C. 8 State Trials, 49.—Gentlemen smile at this case; but it has, as

you perceive, the sanction of Lord Coke, and of a committee of the house of

commons. Williams' case, 8 State Trials, 49. Colebathch's case, ib. John Bar-

ber's case, ib. (S. C. 1 Strange, 444. This is a strong case.) Wyatt's case,

ib. Lady Lawley's case, ib. Mark Halpen's case, ib. and Almon's case, al-

ready cited. I shall call the attention of the Court presently to several cases

in our own court.

But suppose there was not a single case. This was just the predicament of
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the General Court of Virginia in the case of the Commonwealth v. Dankridge
2 Virginia cases—408. The objection of the total absence of any case to war-
rant the punishment of the alleged contempt had been taken, in that case, by
Mr. Leigh, the counsel for the defendant. Permit me to read the answer of

Judge Dade to this objection. " We are told that no reported case can be found

in the books which sustains the idea of this being an offence punishable by at-

tachment. My own researches have, indeed, been as fruitless as those of the

counsel. Whilst this power has been freely and frequently exercised by the

courts in defence of their extreme limits, we have no case on record where it

has been drawn out to repel an attack on the citadel itself. I cannot even find

more than a single reported case. (Harrison's case reported in Cro. Car.) in

which it has been exercised for the punishment of a gross insult in facie curios

sedentis. It was obvious to the most superficial observer of judicial proceed-

ings: it was a postulate which his feelings suggested, without reference to his

judgment; that in this latter case such a power must belong to the court; and

accordingly in the argument that power has not been questioned. And yet, I

repeat, that it is not supported by more than a single reported case, but depends

upon the same principles from which is deduced the power claimed by the Su-

perior Court of James city, in the case before us, and is, according to my con-

struction of Blackstone, to be found in the same elementary writer who has

drawn together in the most condensed and perspicuous manner, the scattered

authorities upon this head. At most, this is a negative argument, from the

general force of which, where the principle is doubtful, it is not my purpose

to detract. But where the principle is clear,—and the cases are numerous in

which that principle has been sustained and enforced, even by inference and

deduction, and has been made operative by mere relation,—it seems illogical to

deny its direct and immediate application, because no case in point is to be

found. When I find the courts protecting their authority by punishing those

who treat with disrespect their process, rules, and orders, although that disre-

spect shall consist in merely using light and contemptuous expressions of them;

when I see them committing those who undertake to publish accounts of or

strictures on cases depending- before them, as in the case of Atkins; when I see

them punishing one who has questioned a juror for his verdict, or a witness for

his testimony; I inquire why this has been done? I find in the case of the

process, &c. that it was as effectual for its end and purpose, though spoken of

contemptuously as if received in silence, or treated with professed respect. In

the case of the jurymen and witnesses, I do not find that the verdict had been in-

fluenced or the judgment delayed. As, therefore, the actual authority of the

court (meaning always the persons who compose it,) was not obstructed, I per-

ceive no other reason in the above cases for its animadversion, than that its

general authority and efficacy was impaired, and its dignity lessened; and that too

by an inference, in some of the cases very remote and far-fetched. When Lord

Hardivicke punished a printer for his publications respecting a case before his

court, in which publications there was not one word disrespectful of the chan-

cellor, I perceive that the object was to check a practice by which, in the end,

the opinions of the court might come to be influenced. And when I see the

juror and witness protected from insult for what they may have said or done in

court, I ask whether it is more necessary to defend these characters, who may
rerhaps never be again called into a court of justice, than the judge, who must

be so often exposed to similar trials. When in all these cases, I find the great

object to be the preservation of the authority, dignity, impartiality and indepen-

dence of the judiciary, without which it has been said it could not exist, or, if

existing, wouid be a curse rather than a blessing, I cannot feel justified in ex-

cepting a case, which is, in all its particulars, in direct hostility to this principle,

because I cannot back my opinion by a reported case." Thus the argument

of the judge is that when the principle is clear, and the object of the power

manifest, he will not wait to ask if there be a case in point, but follow out the
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principle in fulfilment of the object. Judge Dade and Judge White give us
the precedent of relying on elementary writers, as well as reported cases, in

ascertaining the principle and purpose of this power. Judge Haywood does
the same in the case of Darby, which has been read to this honorable Court. So
do the judges in Pennsylvania. Let us follow the example, and see if Lord
Hardwicke is at all singular in considering a libel in scandal of a court as a
contempt punishable by attachment, and whether there is a shadow of an in-

timation that to make it so punishable the libel must relate to a pending
cause. Let us see whether, on the contrary, the power be not laid down in the
broadest terms, without any such qualification as the honorable managers have
intimated. Hawkins' Pleas of the Crown, B. II. C. 22. ^. 33, reduces to dis-

tinct heads the most remarkable instances of contempts, some of which from
their nature necessarily relate to pending causes, others not: they are then, 1.

Contempts of the king's writ, which must be in the case of a pending cause.
2. Contempts in the face of the court, which have no necessary reference to

any particular cause. 3. Contemptuous words or writings concerning the court:

he does not add in relation to a pending cause, nor does the reason of the case
call for such an addition, but manifestly repudiates it. 4. Contempts of the
rules or awards of the court. 5. Abuses of the process of the court. 6. For-
geries of writs and other deceits of the like kind, tending to impose on the

court. It is observable that the other specifications of contempt exclusive of

the third, embrace and exhaust every species of contempt that can be commit-
ted in a pending cause; for what contempt can be committed in a pending

cause which will not be comprehended under some one or other of the heads

of, 1. Contempts of the king's writ, or 2. Contempts in the face of the court,

or 4. Contempts of the rules or awards of the court, or 5. Abuses of the pro-

cess, or 6. Forgeries of writs, or other deceits? If this be so, the third head
11 contemptuous ivords or writi?igs concerning the cowt," is a distinct and sepa-

rate head having no necessary connexion with a pending cause, but standing

on the same ground of reason with Lord Hardwicke's first class, of scandalizing

the court, and deriving its offensive character from its tendency to impair the

dignity, authority and usefulness of the public tribunal. Hawkins, then, pro-

ceeds to take up these separate heads for illustration; and when he comes to

the third head, he says (section 36) " as to the third particular, viz. where per-

sons are punishable in the manner above mentioned, for contemptuous words or

writings concerning the court, it seems needless to put any instances of this kind,

which are generally so obvious to common understanding." He was speaking,

no doubt, of common understanding as it existed in England, to which he was ad-

dressing himself; and not to the uncommon understanding which might exist in

other regions of the globe. Blackstone III. 285, is still more explicit. " Some
of these contempts may arise in the face of the court; as by rude and contume-

lious behavior, by obstinacy, perverseness, or prevarication; by breach of the

peace or any wilful disturbance whatever: others in the absence of the party;

as by disobeying or treating with disrespect the king's writ, or the rules or pro-

cess of the court; by perverting such writ or process to the purposes of private

malice, extortion or injustice; by speaking or writing contemphiously of the

court, or judges acting in their judicial capacity ; by printing false accounts

(or even true ones without proper permission) of causes then depending in judg-

ment ; and by any thing infact which demonstrates a gross want of that regard and
respect, which whenever courts of justice are deprived of, their aidhority (so nee-

essaryfor the good of the kingdom) is entirely lost among the people."

Here you have, again, speaking or writing contemptuously of the court, or judges

acting in their judicial capacity, presented as a distinct and substantive kind of

contempt punishable by attachment: you have no such qualification as that

contended for by the honorable managers, that this contemptuous speaking or

writing must relate to a cause pending in court, though the author annexes that

qualification expressly to another species of contempt, " printing false accounts
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(or even true ones without permission) of causes then depe?iding in judgment."

The reason which he assigns is worthy of observation: it-is the tendency of

these contempts to deprive courts ofjustice of their authority; of that authority

which grows out of the respect and regard of the people. Now I, again, beg

the honorable Court to consider whether this public respect and regard be not

as effectually impaired by contemptuous speeches or writings of a court, or of

the judge, acting in their judicial capacity, whether the cause to which they

relate be still pending or shall have been finally decided ? How is it possible

that the pendency or non-pendency of the cause can affect the operation of

such a libel on the respectability of the tribunal ? If its integrity and intelli-

gence be arraigned before the people by such a libel on a cause just decided,

is not the effect of undermining the public confidence and destroying the au-

thority of the tribunal as completely produced as if the cause were still pend-

ing? If the case has been decided, the libel will not, indeed, have the effect

of prejudicing the public mind with regard to the cause: but this consideration

belongs to an entirely different kind of contempt, a distinct class, and ought

not to be confounded with that which we are considering. Whether the cause

be pending or not, such a libel is a direct assault on the character of the tribunal,

and its tendency is to overcast and eclipse and destroy all its respectability and

usefulness, as a judicial tribunal. The honorable managers have, somehow,
taken up the idea that nothing is a contempt which does not obstruct the action

of the court in a pending cause: as if a general and universal obstruction of its

action by destroying its character were not equally criminal! This is one of the

objections which Lord Chief Justice Wilmot was called to consider in Almon's
case, and he takes it up thus (page 255), " Indeed it is admitted that attach-

ments are very properly granted for resistance to process, or a contumelious treat-

mint of it, or any violence or abuse of the ministers or others employed to execute it.

But it is said that the course of justice in these cases is obstructed, and the ob-

struction must be instantly removed; that there is no such necessity in the case of
libels upon courts or judges, which may waitfor the ordinary method of prosecution

without any inconvenience tohatcver. But when the nature of the offence of

libelling judges, in court or out of court, comes to be considered, it does in my
opinion become more proper for an attachment than any other case whatso-

ever." ° The arraignment of the justice of the judges is arraigning the king's

justice; it is an impeachment of his wisdom and goodness in the choice of his

judges, and excites in the minds of the people a general dissatisfaction with all

judicial determinations, and indisposes their minds to obey them: and when-
ever men's allegiance to the laws is so fundamentally shaken, it is the most

fatal and most dangerous obstruction ofjustice, and, in my opinion, calls out for
a more rapid and immediate redress than any other obstruction whatever; not for

the sake of the judges, as private individuals, but because they are the chan-

nels by which the king's justice is conveyed to the people. To be impartial,

and to be universally thought so, are both absolutely necessary to the giving jus-

tice that free, open, and uninterrupted current, which it has, for many ages,

found all over this kingdom, and which so eminently distinguishes and exalts

it above all nations upon the earth.
" In the moral estimation of the offence, and in any public consequence

arising from it, what an infinite disproportion is there between speaking contume-
lious words of the rules of court, for which attachments are granted constantly,

and coolly and deliberately printing the most virulent and malignant scandal

which fancy could suggest upon the judges themselves."

If the physical obstruction of a court's action be the test of this power, gen-
tlemen will have to recall much that they have conceded; for how, let me ask,

does a libel on a court in a pending cause, present any physical obstruction to

their action? It does not prevent their giving judgment nor issuing execution.

Or how do contemptuous words spoken of a court or its process, interfere with

the court's action in the cause ? As Judge Dade remarks, " the process,
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though it has been spoken of contemptuously, is just as effectual for its end
and purpose as if had been received in silence or treated with professed re-

spect." Actual obstruction therefore cannot, in these instances, be the test of
the power which is clearly admitted to exist. On what then does it proceed?
Let us see Judge Dade's answer to this question: " As therefore the actual au-
thority of the court is not obstructed, I see no other reason in the above cases
for its animadversion than that its general authority and efficapy was impaired
and its dignity lessened." Here is the opinion of Lord Wilmot expressed by a
Virginia judge without any privity between them: I say, without any privity,

because it does not appear by the report of the case in Virginia that the

opinion of Lord Chief Justice Wilmot, in Almon's case, was before them: had it

been, it would certainly have attracted their attention most powerfully, and been
the subject of specific comment.—But we know that the work is a compara-
tively rare one in this country. This coincidence in opinion was the result of
the same strong sense acting on the objects and character of this power as ex-

plained by the other authorities; for it is obvious to common understanding that

the cases just mentioned present no actual obstruction to the jurisdiction of the

court; and it is not less manifest that if they did, obstruction in a particular

cause is of far less consequence than a general and universal obstruction, by
the entire prostration and ruin of the court's respectability and authority.

It seems that the restriction upon the power, here contended for, "that the

contempt must have occurred in a pending cause, and could not be punished by
attachment if it related to a past cause," was brought into view in the argu-

ment in the case of Dandridge before the general court of Virginia, though, in-

troduced in a somewhat different light. Let us see the view taken by Judge
Dade of this restriction. " Upon this part of the subject, and in reference to

the cases which have an indirect bearing on the present question, a distinction

is attempted, for which I can find neither reason nor authority. It is said that

the attaching power may be exercised for contempts touching the prospective

conduct of the judge, but not for such as touch his past conduct. In reason I

see but one pretence for this distinction: threats and menaces of insult or injury to

a judge in case he shall render a certain judgment, may be considered as im-

pairing his independence and impartiality in the particular case to which the

threats refer. And if the power of punishment stop here, a curious conse-

quence may ensue. A man may be attached for theatening to do that, for which
he could not be attached, when actually done. One says of a judge, "If he
render a certain judgment against me, I will insult or beat him:" for this he
may be attached. But, if (the judgment having been rendered) the insult be
actually offered, an attachment no longer lies; because the contempt is in rela-

tion to the past conduct of thejudge, and to a case no longer pending, A recur-

rence to original principles, the only true test, by demonstrating that the iveight,

authority, and independence of the court may be equally assailed either way, will

prove that this distinction is merely ideals
Tbus it is very clear that Judge Dade did not consider the objection that

there was no longer a pending cause, as any objection to this power, when the

contempt was levelled at the court itself, and its tendency was to degrade and
destroy the general authority of the tribunal.

Judge White, the presiding judge of the general court of Virginia, and one
of the most learned and efficient members of the judiciary of that state, takes

the same broad and just view both of the mischief and the general power of re-

dress, and by his distinct mention of disappointed suitors who had lost their causes,

shows that he was contemplating, among others, contempts provoked by a final

adjudication, and occurring consequently when there was no longer a cause in

court. His words are these: " We cannot prostrate the courts of the country

at the feet of every disappointed suitor, who may happen to lose his cause, or

whose conduct may necessarily elicit from a judge, observations unpleasant to

his feelings, without producing the most fatal consequences. No! destroy the
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protection which the law now gives to your courts, unloose the hands and tongues

of such persons, expose your magistrates to their abuse, contumely, and vitu-

peration, for theirjudicial conduct, without any immediate and efficacious means
of restraint, and instead of that happy dignified and peaceable state of society

which we now enjoy, we shall soon tind that we have neither laws nor magis-

trates : and let it be remembered that in this country we ought not to have, we
have not, any privileged order of men. If one man is restrained from such con-

duct, every other man must be subject to a like restraint. If one man is at

liberty to pursue it, every other man must enjoy the same liberty."

In the case of P. H. Darby, there was no longer a cause pending before the

court. The Supreme Court of Tennessee had pronounced its opinion, and the

cause had gone out of that court. In this state of things, Darby published a

libel upon the court for the opinion which they had given; and for this offence

he was stricken from the rolls of the court, the effect of which was to disqualify

him for practising in any court of record in the state of Tennessee.—See the

opinion, pages 4-5. It is true, the case in which this learned opinion of the Su-
preme Court had been given, was still pending before another tribunal, the Cir-

cuit Court of Tennessee: so, also, was the case of Soulard, which was the sub-

ject of the libel before us,—of which I shall speak presently: but if the re-

striction has any meaning at all it would bind up the power of any tribunal be-

fore which there was not a case depending at the time of the alleged contempt,

and would consequently have extinguished the power of the Supreme Court of

Tennessee to have acted upon Darby. But the Supreme Court thought dif-

ferently, and we hear of no dissatisfaction having been produced by their de-

cision. It is in perfect unison both with the principle and practice of the

power, as laid down both in England and the United States, and carries it

quite as far as Judge Peck carried it in the case before us; and yet no farther

than was necessary to accomplish the purpose for which the power was con-
ferred.

The objection made here, that the Judge ought to have proceeded by action

or indictment for the libel, and the accused ought to have had the benefit of a

trial by jury, which is the great constitutional privilege of freemen, is repelled

with the most convincing energy both by Judge Haywood, and Lord Chief
Justice Wilmot. In the first place, neither the personal action nor the indict-

ment apply to the injury which the attachment punishes. The personal action

claims damages for the personal injury; but the attachment for contempt has
nothing personal in its character; it is for the vindication of the authority of the

tribunal, as a court ofjustice. The indictment for a libel is founded on its ten-

dency to provoke a breach of the peace. The attachment for a contempt of

court is entirely with a different aspect,—to preserve unimpared the public con-
fidence and respect for the judicial institutions of the country. An indictment
is part of the criminal law of the land; the attachment for contempt is not: and
so different are they in their derivation and purpose, that the two proceedings
may be going on at one and the same time, for the .same act, without any legal

dependence or connexion with each other. This is Judge Haywood's view of
the subject: "The power to punish for contempts is no part of the criminal
law; if it were, courts which have no criminal jurisdiction, could not punish for

contempts, as the Houses of the Legislature, the Court of Chancery, and this

court. Where the contempt amounts to an indictable offence as well as con-
tempt of the court, punishment inflicted by the latter is no bar to a prosecution
of the former, and vice versa. And neither the contemned court, nor the court

of criminal jurisdiction, is obliged to suspend proceedings till the other has
acted. 9 Johns. 413, 417; Cowper, 829. This power itself from its very na-
ture, must necessarily be independent of all other tribunals. For if it depends
upon another, whether punishment shall be inflicted or not, that very depend-
ence defeats and overturns it. The insulted judge must go to law before some
other tribunal, with every one whom his decision offends. He must quit his
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business in court, and leave the bench, and travel to inferior courts, and give
his attendance upon them, neglecting in the mean time the official duties which
belong to his office.

" The inferior judge may not be disposed to discourage the contempt ; the pro-
ceedings may not be regular, or legal; they may be in the end set aside and
quashed, by arresting or reversing the judgment, and must be commenced
again, and the same difficulties again encountered. No one would be afraid to

offend: the delay of punishment, and the numerous chances of escaping it, would
disarm the expected punishment of all its terrors, nor would the insulted court
ever think of the attempt to cause the infliction of punishment under so many
discouragements. No sooner does he get through one set of controversies,
than some other dissatisfied suitor assails him with equal outrage, and involves
him in others.

" He must go again and forever through the same routine of vexation and
trouble. With such embarrassments to contend with, will he remain upon the
bench? He must either quit it, or submit to be directed by men who resort to

such means for the attainment of their ends, and become an instrument in their

hands for the sake of rest, abandoning his duties and resigning the rights of the
people. Without power to repress the efforts of designing men, that shall be
directed against him because of an unyielding temper, how will the Judge be
able to uphold his integrity, when interests of the highest magnitude are to be
settled by his decisions? When it shall be observed that the most submissive
pass unmolested; will not submission at least plead in recommendation of itself ?

Will it not set before him the perpetual conflicts which he has to maintain in
vindication of opinions in which he has no individual interest, and the unceas-
ing calumnies to which he is exposed for the protection of others, who hardly
know the cause why he is so worried? If in so many difficulties the judge is

not furnished with the means of immediate defence and repression, his authority
must fall, and the rights of the people must fall with it. For what rights have
they but those which the law gives by means of the courts it has instituted?

And if these cannot support them, the rights themselves are nominal.'1 ''

With regard to the supposed invasion of the rights of the defendant in de-
priving him of a trial by jury, Judge Haywood says, " This power so far from
being repugnant to the words or spirit of our constitution, is, on the contrary, a
part of that law of the land in which it is recognised. The 29th article of
Magna Charta, which says, as our Bill of Rights does, art. 1 1, sec. 8, ' that no
freeman shall be taken or imprisoned, or disseized of his freebold, liberties, or
privileges, or outlawed, or exiled, or in any manner destroyed, or deprived of
life, liberty, or property, but by the judgment of his peers, or the law of the

land,' has been interpreted, under the term law of the land, to include the
power in courts of judicature and in both branches of the legislature to punish
for contempts, 4 Inst. 23; Sullivan's Lectures, 494; 1 Dallas, Oswald's case,

15; East, 85.
" That it is a part of the law of the land is proved by its constant exercise

by all our courts of judicature, and by both houses of the legislature when
necessary.

" This power the house of commons of North Carolina exercised in the year
1777, a few months only after the formation of the constitution, in the case of
William Blount, who made an assault on Mr. Nash, the speaker of that house."
With a view to the same objection, I beg leave to read two passages from the

opinion of Lord Chief Justice Wilmot so often mentioned; the first is in page
268.—" See the consequence: If a bailiff's follower, at the time of executing a

process to arrest a man, should be called a rogue, and abused, the court is to

grant an attachment; but if the four persons whom the king appointed to exe-

cute one of the noblest branches of the regal function, which the usage says

may be done out of court as well as in it, are represented to the people as acting

6G
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in their judicial capacities out of court corruptly, illegally or oppressively, they

are not to be under the same protection as a bailiff's follower, but the chief

justices and judges of this court must wait at the door of the grand jury

chamber, with their indictments in their hands, and afterwards attend the

trial, which must still be before one of themselves, in order to get at that jus-

tice which the meanest person in the kingdom, acting under their authority, has

a right to, in the first instance, by an attachment."

The other passage is in page 258 :
" As to leaving such libels to be prosecuted

by indictment or information, that juries may judge ' quo animof they were
written or published. I am as great a friend to trials of facts by a jury, and
would step as far to support them as any judge who ever did or now does sit in

Westminster Hall; but if to deter men from offering any indignities to courts of

justice, and to preserve their lustre and dignity, it is a part of the legal system

of justice in this kingdom, that the court should call upon the delinquents to

answer for such indignities, in a summary manner, by attachment, we are as

much bound to execute this part of the system as any other ; for we must take

the whole system together, and consider all the several parts as supporting one
another, and as acting in combination together, to attain the only end and object

of all laws, the safety and security of the people.
" The trial by jury is one part of that system; the punishing contempts of

the court by attachment is another; we must not confound the modes of pro-

ceeding, and try contempts by juries, and murders by attachment—we must give

that energy to each, which the constitution prescribes. In many cases we
may not see the correspondence and dependence which one part of the system
has and bears to another; but we must pay that deference to the wisdom of

many ages as to presume it; and I am sure it wants no great intuition to see,

that trials byjuries will be buried in the same grave with the authority of the courts

who are to preside over them."

This last is the sentiment, sir, which Chief Justice Kent echoes, with so

much energy, in the case of Yates and Lansing; and there is no considerate

man who can deny its truth: nay, who does not feel it.

It is not my purpose to go through all the authorities which have been so
impressively presented by my associate. I leave them in their full array to pro-
duce their proper effect. My design has been to select only a few of them; to

clear away the objections which have been made to them, and to present, with
all possible simplicity, the doctrines with regard to this power as laid down by
those authors; and I hold it clear that they establish these propositions:—

1. That the power to punish for contempts is a power as old as courts
themselves.

2. That this power does not flowfrom the common leur, nor from the judiciary
act of 1785; but that it is a power necessarily inherent in all courts and grows
out of the very purpose of their institution, to which purpose it is an indispensable
auxiliary.

3. That the power is not confined to contempts in the face of the court, or
to pending causes, nor to obstructions to its action in particular cases; but that
it extends to the maintenance of the court's authority, in Lord Chief Justice
Wilmot's larger sense of that term: and consequently that it extends to the pun-
ishment of all contemptuous publications, misrepresenting and calumniating
its judicial opinions and proceedings as a court, and tending to impair the re-
spect and confidence of the public in the purity and intelligence of the tribu-
nal.

I have a few remarks to make on the counter authorities, before I proceed
to apply the principles of law established by the authorities to the facts of the
case now under consideration; and this I will proceed to do, either this evening
or to-morrow morning, at the pleasure of this honorable Court.

[The Court adjourned to to-morrow.]
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Tuesday, January 25, 1831.

HIGH COURT OF IMPEACHMENT.
The United States vs. James H. Peck.

The Managers, accompanied by the House of Representatives, attended.

James H. Peck, the Respondent, and his Counsel, also attended.

Air. Wirt, one of the Respondent's counsel, resumed and concluded his

Address to the Court, in behalf of the Respondent.

I will not consume your time, sir, by a vain expression of regret for that

which has been already consumed. The case is one which cannot be dis-

patched per saltum. It demands, pre-eminently, a calm and patient investiga-

tion ; and it will not do for us to flinch from the discussion of any topic, or the
examination of any authority on which the honorable and learned managers
have thought proper to rely! though candor obliges me to admit that my mind
has been frequently at fault in attempting to divine the use intended to be made
of many of the books to which we have been referred. To some of them the
course of the argument obliges me to invite your attention this morning.
Among a host of other references, whose application I have not been able

to discern, an honorable manager gave us one to an opinion of Roger North,
on which he seemed to rely with very marked confidence. The reference was
to the 8th vol. of Cobbett's State Trials, p. 163 ; and I have read the passage
with the most anxious solicitude to discern its bearing on the questions before
this honorable Court, but my efforts have been in vain. The passage is headed
thus :

" Proceedings against Lord Chief Justice Scroggs, before the Privy
Council ; and against the said Lord Chief Justice and other judges in Parlia-

ment. 32 Charles II. A. D. 1680."

The following extract is from a note appended to the account of these pro-
ceedings :

—

" Roger North, whose representations, however, are always to be received
with caution, has interwoven his character of Scroggs, Jones, and Weston,
into the account which he gives of these proceedings against them."
The passage then proceeds with a character of Mr. Justice Jones, in these

words : "Mr. Justice Jones was a very reverend and learned judge , a gen-
tleman, and impartial; but, being of Welsh extraction, teas apt to warm, and, when
much offended, often showed his heats in a rubor of his countenance, set off by his

grey hairs, but appeared in no other disorder ; for he refrained himself in due
bounds and temper, and seldom or never broke the laws of his gravity."

Did the honorable manager suppose that this was an apt picture of the re-

spondent ? There is so much of fancy in this matter of resemblances, that it

ought not to be a matter of surprise if this petulance, rubor, and grey hairs

should be supposed, by some of those who surround us, quite as applicable to

some of the prolocutors in this debate, as to the respondent. The passage pro-
ceeds :

" There are, in the report of the committee, certain relations tending to

accuse divers of the judges ; and we know how such matters come, ready cooked
and dressed up by the party-men, to serve turns, and are presented with the worst
sidesforwards, to an assembly then ivilling to take every thing in the ivorst sense,

and who,from superficial colors, conclude deep in substances ; which matters, pass-
ing without hearing, but of one side only, are not much to be regarded. '^

The honorable manager, I presume, sees no resemblance between the pro-

ceeding here described, and the report of any committee which has occurred
in this case.

This note of Roger North then proceeds to specify sundry frivolous and
unfounded charges, which were made against Mr. Justice Jones, in common
with the other judges, which it seems superfluous to notice ; but there is one,
marked in pencil, on which, for this reason alone, 1 conjecture that the hon-
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orable manager may intend to rely. I say for this reason alone, because I

confess my own utter inability to discern the application. The Court will ob-

serve that the whole passage relates to a rule which had been made by the

court of King's Bench, not for a contempt, but that a certain book, non ulterius

imprimatur ; and the whole question involved in the passage relates to the

power of the court to pass such a rule as that ; without touching, in the most

distant manner, their power to punish a contempt of court.

" The next matter, which was highly aggravated against the judges of the

King's Bench, as such an illegal invasion of property as had not been heard

of since William the Conqueror, was a rule, made by that court, that a certain

book, Liber intitulutus, ' The Weekly Pacquet of Advice from Rome '—" non

ulterius imprimatur." The case of that book was this:—the whole labor of the

faction, at that time, was bent to make popery as odious and dreadful in the

eyes of the common people as was possible ; for, then, the inference of course

was,—all this you are to expect from the Duke of York ; and that the King
and the Duke of York are all one—ergo, &c. Upon this design, a weekly libel

came forth, entitled as above ; which, under the mask of telling all the extrava-

gant legends of popery in a buffoon style, continually reflected on the gov-

ernment of that time : and so that collection went on, and was published in

pieces, which the zealous gathered together, most religiously, and would now
exchange for any softer sort of paper,—for nothing grows so insipid as old

state libels. The printer, I think, was one Langley Curtis, or one Janeway,
and had been informed against, and, I think, convicted and punished for some
of them. But it was an abuse not easily corrected ; for the outward pretence

being against popery, to be accused for that, was to be accused for taking the

protestant side against popery ; and every week they varied, so that a convic-

tion of one did not extend to the next, and no ordinary judicial act could reach

it. Thus it was very hard to meet with this inconvenience, which may happen
at any time, when popularity runs very hard against any government. At
length the experiment of this rule was made, but I think it went no further,

nor was the printer taken up for any contempt of it : but it was enough ; the

rule itself was showed, and, as I said, made a great noise. I do not remember
much agitation about the reason upon which the court of King's Bench took

this authority of making a provisional order upon them ; but it seems grounded
upon that law which takes away the Star Chamber ; for it is therein declared,

or the judges have resolved, that all jurisdiction which the Star Chamber might
lawfully exercise, rested by law in the court of King's Bench ; and it is well

known that the Star Chamber made provisionary orders, as well as decrees to

obviate great offences ; and that some, as Hale's, (in a posthumous piece)

allows, though the originals are not extant, may be engrafted into the usage of

the common law ; especially in matters of public nuisances. Without doubt,

the point was controvertible ; for it might be said on the other side,—true—but

then each court must follow the nature of their proceedings, viz.—the King's

Bench, by indictment or information—having no ground, by law or precedent,

to proceed, for offences extra the court, otherwise. And, when a book is con-
vict of crime, it may be part of the judgment " quod non ulterius imprimatur,''''

which will bind the person defendant. But how this method is to stop such
a Protean mischief, after a little time, may become sensible. But admit it not

to be a clear case upon the court side, there was ground enough for the court,

as they say good judges do, to resolve it for their own jurisdiction : and errors

in judgment in courts of justice, are not criminal—but corrigible by superior

authorities. Therefore, in quiet times, the question had been carried into the

House of Lords by a petition of the printer, if he had thought himself grieved
;

and then there had been a due consideration of the law, and the king's coun-
sel had been heard upon it, and the determination authentic as upon a writ of
error. Or occasion might have been taken by a short clause in an act of
parliament, to have declared the law, one way or other. There should he al-
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ways a distinction betiocen corruption and error ! The latter, if Westminster
Hall may be heard in the case, is no crime, nor is it, with any aggravation, to be

actionable at law ; and upon the reason of these instances it seems, that to proceed
by impeachment, for error in judgment, as for crime, is contrary to the policy of
the English constitution ; in which the authority of the courts of justice is

sacred, and the exorbitances of them, when they happen, should be set right,

without exposing to contempt, either the persons of the judges, or the reverence
due to their station, lest what is got in the shire is lost in the hundred. But
it is seldomfound that tohen p>crsons are fallen upon in a heat, as upon the vindic-

tive terms of parties, any decorum is observed, or due steps taken : for they ivill

always be too long or too short.—Thus far concerning the King's Bench as a
court, and its legal jurisdiction : which, in this instance also, (but in nothing
more,) touched Mr. Justice Jones."

I must, of necessity, leave it to the honorable manager to explain the ap-
plication of this passage to the points in debate. It treats, indeed, of a ride—
but a ride of so different a character from that under consideration, that it is

utterly impossible to reason from one to the other, without a total confusion
of ideas. The Star Chamber had exercised a power over the press by its license

or veto. Upon the dissolution of that tribunal, it might have been supposed,
says North, that all its powers were transferred to the court of King's Bench

;

and among them the power then in question, that of making a rule that a book
" non ulterius imprimatur." I shall be excused, however, for the momentary
digression of remarking that Roger North, in this passage, assumes it as a
principle of established law that no impeachment will lie for an error of judg-
ment.

In the same paper, Roger North next proceeds to a character of Mr. Baron
Weston, in the course of which I find another passage pencil marked. It is

this: " The case of Mr. Baron Weston was very extraordinary indeed ; he was
a learned man, not only in the common law, wherein he had a refined and
speculative skill, but in the civil and imperial law, as, also, in history and hu-
manity in general. Bid being insupportably tortured with the gout, became of so

touchy a temper, and susceptihle of anger and passion, that any affected or unrea-
sonable opposition to his opinion would inflame him so as to make him appear as if
he were mad ; but, when treated reasonably, no man was ever more a gentleman,
obliging, condescensive, and communicative than he was. ,, So far the passage is

pencil marked. But what application has it to the case at bar? would the
learned manager insinuate, by this reference and pencil mark, that this touchy
and susceptible temper of Mr. Baron Weston belongs to the respondent ?

These must be a sad deficiency of evidence in the cause to drive the honorable
manager to the expedient of borrowing from Roger North's testimony of Wes-
ton, a character for Judge Peck. Having first borrowed for him the rouge of
Mr. Justice Jones, he now visits him with the gout of Mr. Baron Weston. It

seems to have been held by the honorable manager a sufficient reason for

multiplying his references and burthening us with the labor of following them,
that the passages referred to, depicted a passionate man. Judge Peck has
been proven by every witness to be just the reverse of this ; but the evidence
seems to be considered a slight obstacle against the predetermination of the hon-
orable manager to fasten this offensive character on the respondent. It must
be obvious to the honorable court that it was for no relation that they have to

any question of law in this case, that these references were made ; and it has,

at least, the advantage of novelty to make such references for the purpose of
incorporating foreign facts into a cause. The design would seem to be to create

against the respondent a species of succedaneous guilt for the infirmities and
sins of other judges, who have been, for centuries, mouldering in their tombs
in another hemisphere. But against this vicarious responsibility we repeat our
protest, and respectfully insist on being tried for our own demerits only.

Equally unfortunate, I think, was the reference to Mr. Erskine's opinion,



526 APPENDIX.

which the honorable manager insists \sflat against us. This, be it observed,

is the opinion, not of an English judge engaged in the trial and decision of a

cause ; but the opinion of a professional gentleman (a very eminent one, I ad-

mit) on a private consultation ; so that if it really were flat against us, it would

weigh but little against the multitude ofjudicial decisions which we have quoted.

But whether it be of much or of little weight, the opinion of Mr. Erskine is

not against us ; but, on the contrary, so far as the subject called upon him to

go, the opinion, we insist, is in our favor. The reference is to 6 State Trials

(Cobbett's collection) page 83 ; and it is important for the Court to understand

the case on which Mr. Erskine was consulted, in order to perceive the just

import and bearing of his remarks, in answer. There is no statement of the

case prefixed to the letter ; but we collect from the heading and the incidental

statements of the letter itself, that the court of King's Bench in Ireland had is-

sued an attachmentfor a contempt of that court against the magistrates of Leitrim,

for calling a meeting of the people to consult on measures touching a reform in the

representation of that kingdom in Parliament.

How it could have entered into the imagination of any rational being to

deem such a call, or such a meeting, a contempt of court, it is impossible to divine.

But so it was : and that which gave occasion to the expression of Mr. Erskine's

opinion was a letter from a professional gentleman in Ireland, enclosing an af-

fidavit which states the case, and asking for the opinion. This letter of inqui-

ry found Mr. Erskine at Bath, in England, away from his books, he says; but

the questions were such as did not require their aid: they were,

1. Whether, the facts charged by the affidavit, on which the court of King's

Bench in Ireland was proceeding against the magistrates of Leitrim, were suf-

ficient to warrant any criminal prosecution whatsoever for a misdemeanor.
2. Whether, supposing them to warrant a prosecution by information or in-

dictment, the court had any jurisdiction to proceed by attachment.

As to the first question, he says it depends on the intention with which the

meeting was called whether it would bear a criminal prosecution. If it was
for the honest purpose of peaceably presenting a petition for a parliamentary

reform, there was no crime in the case, and no presecution could be sustained;

if, on the other hand, there was an intention of sedition and insurrection masked
under the call for the meeting, it was a fit subject for an information, in which
the intention, the gist of the crime, must be charged and proved to the satisfaction

of the jury. But on the second question, he treats, with the contempt it de-

serves, the idea that such a political meeting could be considered a contempt of
any court, and punishable by jrrocess of contempt.

" The rights of superior courts, (says he,) to proceed by attachment, and the

limitation imposed upon that right, are established upon principles too plain to

be misunderstood.
" Every court must have power to enforce its own process, and to vindicate con-

tempts of its authority ; otherwise the laics would be despised, and this obvious

necessity at once produces and limits the process of attachment.
" Whenever any act is done by a court which the subject is bound to obey,

obedience may be enforced, and disobedience punished, by that summary pro-

ceeding. Upon this principle, attachments issue against officers for contempts

in not obeying the process of courts directed to them, as the ministerial servants

of the law; and the parties on whom such process is served, may, in like man-
ner, be attached for disobedience.

" Many other cases might be put, in which it is a legal proceeding, since every

act which goes directly to frustrate the mandates of a court of justice, is a con-

tempt of its authority. But I may venture to lay down this distinct and abso-

lute limitation of such process, viz. that it can only issue in cases where the

court, which issues it, has awarded some process, given some judgment, made some
legal order, or done some act which, the party against whom it issues, or others

on whom it is binding, have either neglected to obey, contumaciously refused
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to submit to; excited others to defeat by artifice or force, or treated ivith terms

of contumely and disrespect.''* This is the opinion which is said to be flat against

us. For my own part, it seems to me to cover the whole ground for which we
contend: for one of the cases put as a case in which an attachment for con-

tempt will lie, is where a court has given a judgment which has been
treated with contumely and disrespect, which was exactly the case before Judge
Peck.

In further support of the same position, (that attachments will lie only for

contempts committed in a pending cause,) we have been referred to certain

answers given by Mr. Fox, to a set of queries addressed to him in 1798 by a

Mr. Perry, in relation to the power of parliament to punish contempts. The
queries are found in page 87,—the answers in page 88, of the 8th volume of

Cobbett's State Trials. According to our reading of these queries and answers,

they again discountenance the proposition which they were cited to estab-

lish. I am sorry to be so often obliged to repeat this remark ; but discourte-

ous as it is, it is forced upon me by the infelicity of the references on the other

side. There is very little of the passage before me, that has any application

to the question now under consideration. It is almost wholly employed on the

peculiar powers of the House of Lords, and House of Commons, and on
the special provisions of Mr. Fox's celebrated bill on the subject of libel ; but

all that does apply to our subject, manifestly bears against the doctrine advanced
on the other side. Thus, the first querie is in these words : " Though
the House of Lords, as well as well as every court of justice, has the power of pro-

tecting their proceedings from unlawful obstruction, can this right extend to com-

mitment for the misdemeanor of libel?" The Court will be pleased to observe,

that the question assumes the whole extent of power which alone is admitted to

exist on the other side, to wit, the power of a court ofjustice to protect its pro-

ceedingsfrom unlawful obstructions and puts the doubt expressly on the further

power to commit for the misdemeanor of a libel on their proceedings. Mr.
Fox's answer is, " There can be no right of committing but for contempt; but

an act which comes properly under the description of a contempt, is not the less

a contempt for being a misdemeanor : indeed it is difficult to conceive a con-

tempt which would not be a misdemeanor." Having then answered the other

queries which are irrelevant to the question before this honorable Court, he
adverts to the letter of Mr. Erskine in the following words :

—" Mr. Erskine's

whole letter seems to relate more to ordinary courts of justice, than to the

Houses of Parliament. But even in the case of such courts, if a man were to

write contumaciously of the manner in which a judge gave judgment, I suspect

he would certainly be attachedfor a contempt ; though this case is not mentioned
by Mr. Erskine, nor does it come perhaps strictly within the line of his argu-

ment." Now be it observed, that the case put by Mr. Fox, as one in which he
conceives the offender " would certainly be attached for a contempt," is exactly

the case which occurred before Judge Peck. The offence was the having writ-

ten contumaciously of the manner in which the judge gave judgment. Mr.
Fox puts the case, not with regard to a pending cause, but with regard to the

judgment which puts the cause out of court. And lest the word contumaciously

should be seized on, as meaning something more than contemptuously, and
involving a purpose of resistance or obstruction, Mr. Fox immediately repeats

the word in a connexion, which excludes the possibility of such a meaning
;

for he immediately adds, " Now if this be so, it is clearly a contempt of the

House of Lords to animadvert contumaciously on the speeches of its members, and

perhaps more clearly than in any other case, inasmuch as to print the speech-

es at all is a breach of privilege." If our learned adversaries can extract from

this correspondence any thing favorable to their position, that there can be no

attachmentfor an alleged contempt, unless it be committed in a pending cause, their

ingenuity will certainly give them a full claim to all its benefits.
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But suppose the power were in law limited to contempts committed in pend-

ing cases, we say with confidence that this was a pending case. Soulard's

case was still pending. It was pending in the range of the federal tribunals.

It was in the supreme court of the United States, and subject, moreover, to be
remanded to the district court of Missouri for ulterior proceedings. If gen-

tlemen mean that the cause must be still pending before the identical tribunal

whose judgment has been libelled, they are met directly by Darby's case in

Tennessee ; for the case there had left the supreme court whose judgment was
the subject of Darby's libel, and was, at the time of the libel, pending before

a different tribunal
;
yet this was not considered as protecting him against the

attachment of the supreme court for the contempt. And besides, there were
other cases than Soulard's, pending at the time of the libel before the same tribu-

nal, resting precisely on the same principles with Soulard's, and calling for a

repetition of the very same judgment which in Soulard's case had been exposed

by this libel to the ridicule and contempt of the public. All the pernicious con-

sequences, therefore, of such a libel, in overawing the court, and poisoning the

public mind with regard to pending cases, applied to the instance of this libel,

in its relation to those other cases.

But we are asked, shall a man be punished for censuring an opinion in a

decided cause, because there may be some other cause pending which involves

the same principle ? Certainly not, unless he knows of the pendency of such

other cause, and designs to produce an effect on it. But here it was not be-

cause there might be other causes pending in court ; but because there were

such causes, and Lawless knew there were, and designed to produce an effect upon

them by this libel ; and all this he has distinctly admitted in his evidence ; for

he has admitted the identity of the pending causes, and has admitted that his

design was to re-assure the hopes of the suitors in those causes. How ? By
showing them the justice of their claims, and that the decision against them had
been founded on a tissue of the most contemptibly ridiculous absurdities on the

part of the Judge. And this he chooses to do, not by a private communication to

his clients, but through the medium of the public press ; to be seen, therefore, and
intended to be seen not only by his clients but by the whole community. It was
a publication intended to produce a sentiment, and to raise a bias in the public

mind, in favor of the justice of those other claims before they were heard ; and
to effect this by throwing odium and contempt on the court. It embraces
therefore two of Lord Hardvvicke's heads of contempt : 1st, of scandalizing the

court ;—2d, of prejudging the public mind with regard to pending causes. So
that if gentlemen succeed in establishing their proposition, that the libel must
have relation to a pending cause, and be designed to produce an effect upon
its decision, even this postulate is met by the evidence in the cause ; for though
Soulard's case was the text, the sermon was levelled at the other remaining

cases, and this fact, I repeat it, is admitted by Lawless himself.

So much with regard to the authorities in support of the novel proposition

advanced on the other side, that in order to found an attachment for a contempt,
the alleged contempt must have relation to a pending cause; and that in legal

contemplation there can be no contempt of a court in regard to a cause in

which final judgment has been rendered.

The gentleman's next legal proposition is, that, in a land of liberty it is the
right of every citizen to question, in decent terms, through the medium of the

press, the conduct of all public officers in all the departments of government,
legislative, executive and judiciary. This principle is not questioned; but it

is denied that it has any application to the case, or furnishes any defence for

the libel published by Lawless. Let us first fix the true limits of the legal

principle on the subject ; we will afterwards compare that principle with the

circumstances of this case.

I beg leave to call the attention of the Court to the two authorities chiefly

relied on by the honorable managers under this head. The first is Holt on
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libels 170. "It is undoubtedly within the natural compass of the liberty of the
press, to discuss, in a decent and temperate manner, the decisions and judg-
ments of a court of justice ; to suggest even error, and, provided it be done in

the language and with the views of fair criticism, to censure what is appa-
rently wrong ; but with this limitation, that no false or dishonest motives be
assigned to any party." This is a principle which no man has ever contro-

verted in this case. The respondent never questioned it. But let it be ob-

served what the principle is. It is the right of discussion in a decent and tem-
perate manner, in the language, and with the views offair criticism. Observe
the integral parts of the proposition, and see what they require. Fair criticism

requires that the opinion about to be discussed should, in the first place, be
correctly stated, in order that the reader may estimate the fairness of the criti-

cism about to be applied to it ; and having been correctly stated, then that it

should be discussed ; that is, brought to the standard of law and reason for the

purpose of testing its accuracy : that this process should be performed in a
decent and temperate manner ; and with a sincere and candid view to fair criti-

cism, and with no other view. But does it follow that because the decision

of a court may be thus discussed, and with this fair and proper view, it may be
therefore vilely misrepresented, hideously caricatured and impaled, for the

purpose "of exposing both the opinion and the court to the contempt and ridi-

cule of the world ; thus prostrating and annihilating all the salutary authority

and respectability of the tribunal, destroying all the public confidence in its

opinions, disquieting the suitors before it, and poisoning the whole community
with regard to pending causes ? The law is good as Holt lays it down ; the

fallacy consists in applying it to such a case as this. That the author did not

intend by this proposition, to give any such warrant for the boundless libertin-

ism of the press as is sought to be extracted from the passage when it is ap-

plied to a case like this, is manifest, from the reference by which he supports

his proposition. The reference is to note (C) at the foot of the page, which is

in these words—" See 1 Camp. N. P. R. 359, in which the above proposition

seems to be ratified in its full extent by Grose, justice, in the King v. White
and another, of which case we shall speak in a following page."—This promise
the author keeps in page 173, note (g), in which the case of the King v. Hart
and White, 1 Camp. N. P. 359, is set out, and the remarks of Grose, justice,

which it was his purpose to embody in the proposition just read.

We are told in note (g) this was an information filed by the attorney gen-

eral against the defendants for certain libels published by them in a newspaper,

17th of January, 1808, and two others on the 21st of the same month, "with
the intent to bring the administration of justice, and the trial by jury, as by
law established, into hatred and contempt, and to insinuate that one William

Chapman and one Thomas Bennett had been improperly acquitted, and found

not guilty at their respective trials for murder, with which they had been
charged ; and to traduce, defame, and vilify Sir Simon Le Blanc, the judge,

and the jurors of the respective juries by whom the said Thomas Bennett and

William Chapman had been found not guilty." Permit me' to observe in pass-

ing, that there seems to have been no case pending here ; the trial was over;

the men had been acquitted. The gravamen of the libel, as alleged in the infor-

mation, was, that it was an attempt to traduce the administration of justice in a

passed case.—Now for Grose's remarks, as explanatory of the text cited from

Holt in 170. In this case, Sir N. Grose observed upon the trial, " It certainly

was lawful, with decency and candor, to discuss the propriety of the verdict of

the jury, or the decisions of thejudge ; and if the defendants should be thought

to have done no more in this instance, they would be entitled to an acquittal
;

but on the contrary they (the defendants) had transgressed the law, and ought

to be convicted, if the extracts from the newspaper, set out in the information,

contained no reasoning or discussion, but only declamation and invective" (which

is precisely the case with Lawless's libel) " and was written not with a view to

67
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elucidate the truth, hit to injure the characters of individuals, and to bring into

hatred and contempt the administration ofjustice in the country." The defendants

were found guilty, we are told in that case, and sentenced (not to twenty-four

hours) but to three years imprisonment. Holt tells you that he meant nothing

more than to transfer into his text the spirit of these remarks of Mr. Justice

Grose, and we are perfectly willing to take them as the law of the land ;
but

before the honorable managers can turn them to account in behalf of Lawless,

they must be able to satisfy you that decency, candor, and misrepresentation are

convertible terms ; and that a pure intention to elucidate the truth, and a mis-

chievous and malignant intention to bring the public administration ofjustice into

hatred and contempt, are one and the same intention.

In the same page of Holt first quoted (170) and in the next sentence to that

which has been read, he says, " Any reflection on the administration of justice

is unquestionably libellous ;
" and in support of the proposition, he quotes some

remarks of Mr. Justice Buller (in the case of the King v. Watson, 2 T. R. 199)

which are so marked with strong and sound sense on the law of the case, that

I beg leave to read them. Mr. Justice Buller observed—" Nothing can be

of greater consequence to the welfare of the public, than to put a stop to the

animadversions and censures, which are so frequently made upon courts of

justice in this country ; they can be of no service, and may be attended with

the most mischievous consequences. Cases may happen in which the judge

and jury may be mistaken : when they are, the law has afforded a remedy, and

the party injured is entitled to pursue every method which the law allows, to

correct the mistake. But when a person has recourse, either by writing like

the present, by publications in print, or by any other means to calumniate the

proceedings of a court of justice, the obvious tendency of it is to weaken the

administration of justice, and, in consequence, to sap the very foundation of

the constitution itself." And I should be glad to know, sir, what use there is

either for constitution or laws or tribunals of justice, if the whole of them, and

the peace and order of society, which depend on them, shall lie at the mercy
of every desperate anarchist who may come among us, and can wield a pen ?

and if such an adventurer, because he has been slightly chastised for his

offences (far, very far below his demerits) is to be everywhere taken by the

hand and greeted and embraced as a martyr in the cause of liberty, and the

freedom of the press ? Alas for our country when such a temper, such prin-

ciples and such actions receive countenance and encouragement among us.

Another learned manager, has quoted, in support of the right of discussion,

4 Chitty's Blackstone, 105, note (18)—" But it has been laid down that the im-

putation of a mere error in judgment, even to the sovereign himself, if done with

perfect decency and respect, without any imputation of bad motives, is not libellous."

The author cites 2 Campbell, 402, which was a prosecution for a paragraph on
the political administration of George III. Sir, it was never doubted, even in

England, much less in this country, that every freeman had the right to ques-
tion in decent terms, and from fair, honest, and proper motives, the political mea-
sures of the government. But suppose such a writer to impute to the king,
falsely, a series of measures which had never taken place, and these measures
of such a description as, if they had taken place, would stamp the character
of the sovereign instantly with the character either of a knave or a fool : and
suppose all this had been done with the view, and for the purpose of bringing
the sovereign and his government into public and universal contempt and
execration, how would the law have stood then? Does Chitty or Blackstone,
or any other author say, that such a culprit would have escaped condign pun-
ishment ? Be it observed, however, in taking leave of this authority, that the

passage is confined to the right of fair political discussion ; and does not touch
the question now before us, which is a question of the libellous misrepresenta-
tion of an opinion of court, with a view to bring the tribunal into contempt,
and to give a bias to the public mind with regard to the causes which remained
to be heard.
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Mr. President, I have now finished my review of the law of the case; and I

think it must be apparent to every candid inquirer, that there is a power neces-
sarily inherent in all courts to protect themselves, and to maintain, and en-
force their authority; that although their decisions are open to fair and candid
discussion and criticism, with a sober and honest view to the elucidation of
tru:h, yet that their proceedings cannot be disgracefully misrepresented, with a
view to bring them into public odium and contempt, and for the further insidious
and dishonest purpose of prejudicing the public mind with regard to causes still

pending, and undetermined. But that on the contrary all publications marked
with the latter characters are proper subjects for an attachment for contempt;
and if made by an attorney practising at the bar of the court which he has
traduced, such an attorney may be struck from the rolls of the court, as well
as fined, and imprisoned for the contempt.

Such appeared to the respondent, and such appears to his counsel to be the
law as it stands. That the power to punish for contempts exists to some extent
is admitted. The whole controversy is as to the extent of the power ; and
whatever this honorable Court may think the law should be, yet if the law as it

stands, warranted the proceeding complained of, it is impossible that this im-
peachment should be sustained. The discussion of the law is now fully before
this honorable Court upon all the authorities; and we hold it clear that Judge
Peck did not go one hair's breadth beyond the principles recognized by all the
elementary writers of authority, and the cases adjudged both in the English
and American courts. And though some of the members of the honorable
Court may differ with us in the construction of the books with regard to the
power, it cannot, we think, be denied by any fair mind, that an honest, and
conscientious man might well understand the books as Judge Peck understood
them, and as it is manifest they were understood by Judge Wilmot in England,
and by the courts of New York, Virginia, and Tennessee; and if they might
have borne such a construction to an honest and conscientious inquirer, it is

impossible to convert that construction into guilt, though you may deem it a
mistake.

Having thus examined the law with regard to the abstract power of courts

to punish for contempts, let us turn, now, to the case in which the power was
exercised. Was the case a proper one for the application of the power, or was
Judge Peck guilty of a high misdemeanor in punishing this publication as a
contempt? Was it a contempt of court? Was Judge Peck actuated by the

guilty intention charged in the impeachment in punishing it as a contempt, or

was he governed by a conscientious sense of his judicial duty ?

And here I must be permitted to observe, that the case is not within the

nut-shell, in which the honorable managers seem to suppose it to lie. It is a

question of intention, both in regard to Mr. Lawless, and to Judge Peck. Quo
anirno was the publication of Mr. Lawless made? Was it for the purpose of

decent and respectful discussion of fair and candid criticism for the elucidation of
truth ? or was it to revenge himself on the court for the disappointment which
their opinion had inflicted on him. Was it for the wicked and malicious purpose

of exposing the court to public contempt, and ridicule—to exasperate the suitors

against the Judge—to ingratiate himself with those suitors by making a display

of his superior learning, intelligence, and firmness in bearding the Judge upon
his judicial seat, and proving that he was either a fool, or a knave, and this by
the most foul and wicked misrepresentation of his opinion ? Was it to make
a lodgment on the public mind in favor of the claims, the great mass of which

remained undecided; and against the blind and stupid Judge, who had so

grossly wronged all these suitors ? These are the questions which enter into

the consideration of the animus quo, on the part of Mr. Lawless; and in order

to answer them satisfactorily, we must understand the history of his connexion

with these land claims; the extent to which he was interested in them; the

manner in which he was affected by the decision in Soulard's case; and the
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feelings, and motives likely to actuate him. So, with regard to Judge Peck,

the question is quo animo did he issue this attachment; was it as has been al-

leged, to soothe his vanity, which had been wounded by the publication of Mr.
Lawless; was it from personal revenge, and for the tyrannical and unlawful

purpose of oppressing a man whose only offence was that he had exercised the

rights of a freeman in questioning, in decent language, the correctness of one

of Judge Peck's opinions? or was Judge Peck actuated by the just, and proper

motive of vindicating, with promptness, the dignity and authority of his court

against an impudent and defamatory libel ? These are the considerations

which relate to the quo animo of Judge Peck; and to enable us to make a prop-

er estimate of his motives, we must look to his peculiar situation. Sir, I have

heard it suggested, even by those who condemn the conduct of Mr. Lawless,

that it would have been better for Judge Peck to have treated it with silent

contempt; and as it is not impossible that a similar suggestion may have present-

ed itself to some of the members of this honorable Court, I beg leave to observe,

that many things may be passed over, and are continually connived at by a judge

in one situation, which it would be not only excusable but proper for him to no-

tice and punish in another; nay, which his duty to the tribunal, and the country

to which that tribunal belonged, would make it his imperious duty to punish, in

another situation. In an old and long settled country, for example, like England,

or like the Atlantic states of our Union, where the respect for the laws and the

tribunals which administer them, is established and habitual, a judge may well

connive at an isolated case of contempt. But you may place a judge in cir-

cumstances in which such a connivance would be the extreme of folly, and
would be universally condemned. Even in so old a country as England such
a situation might occur. Suppose, for example, a judge sent down from Lon-
don, under a commission of oyer and terminer into a part of the kingdom which
had been recently in rebellion, and where the elements of discord and insurrec-

tion were yet at work around him. Does not every man see that it would be
the duty of such a judge, so circumstanced, to observe with vigilance and punish

with severity the first indication of insult to his authority, so as to crush the

spirit of contumacy in the bud, and prevent it from becoming bold and audacious
by impunity ? Again, suppose a judge (I put it, for the present, hypothetically)

in a distant and frontier territory, to have thrown upon him, by the legislature

of his country, the judicial settlement of a vast mass of foreign land claims, held
partly by the original claimants, chiefly by sharp-sighted and sharp-set specula-
tors, of rapacious and insatiable appetite ; among which claims, though there

were, no doubt, some that were fair and honest, there were others of a false and
fraudulent character, which their holders might attempt to force through his

tribunal by their intrepidity and effrontery;—I appeal to every considerate man
whether such a judge is not placed in a situation which calls upon him to hold
the reins of authority with a strong and firm hand, and to rebuke, with promp-
titude and energy, the first attempt either to insult or to intimidate his tribunal?
Would you deem it wise or dignified in a judge so situated to permit himself,

in his judicial capacity, to be exposed, by the misrepresentations of one of the
officers of his own court, to the resentment of this large body of suitors and to

the general contempt and scorn of the community ? Will not, must not every
candid and honorable mind find, in the situation of a judge so circumstanced, a
sufficient, a just and proper motive for a vigorous assertion of the self-defensive
'and protective powers with which the law has armed him, without resorting to

the base and despicable motives of wounded vanity and personal pique ? We
insist that Judge Peck has done no more than every judge would have had the
perfect right and power to do under a similar attack upon the authority of his
tribunal; and if there are other judges who would have overlooked such an as-
sault, and it be thought hard and vindictive in Judge Peck not to have imitated
such an imaginary model of forbearance, we refer to the peculiar situation in

which he was placed, and the characters with which he had to deal, as a com-
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plete vindication of the propriety and wisdom of his course. With regard to
him, therefore, and for the purpose of ascertaining the true motives of his con-
duct, it is fit and necessary to look at his situation, with all the circumstances
that naturally pressed themselves upon his consideration, and governed his

conduct.

So, on the other hand, in the case I have put of a judge called by legislative

authority to the adjustment of a vast mass of law claims ; suppose the individual

charged with the contempt to have been the leading council, the attorney gen-
eral ofthese claims, the duxgregis of the whole flock , with a princelyfortune staked

on the contingency of success. Suppose that in the first decision that takes
place, this adventurer sees the discomfiture ofthe whole phalanx of these claims,

the disappointment of all his hopes, the vanishing of all the visions with which he
had warmed his fancy : under the exacerbation of such a disappointment, what
will probably be his course of conduct? If he be an irritable man, a man of
turbulent and lawless propensities, a man accustomed to the wild uproar of insur-

rection and civil war, his first impulse will probably be revenge upon the tribunal

which has inflicted the disappointment : mat cwlum, but not fiat jtistitia. He
may not call the judge to " see him so," [taking the attitude of a duellist in the

act of firing] as one of the witnesses described it : but he has it in his power to

take another kind of revenge. He can publish a libel on the judge ; he can
so dissever, misrepresent, distort and discolor his opinion, as to render it absurd
and ridiculous, and thus fix upon the judge's head the ass's ears or the rogue's
brand, so as to deprive him of all the confidence and respect of the community,
and make him a mark for the finger of universal scorn. Or, if he looked deep-
er into the game, he might have concerted a plan of hostilities, of which this

libel was to be the first stroke, to blow up the tribunal altogether, and to erect

another upon its ruin, before which his shattered troop of claims might appear
with renovated hopes. I do not say that these were Mr. Lawless' motives, for

I pretend not to know the secrets of the heart. But I wish this honorable Court
to review all the circumstances of the case as they have been offered in evi-

dence, and then to ask them whether there was not sufficient color for suspect-

ing that Lawless intended to insult and degrade the tribunal, to justify the Court
in calling upon him to say whether such was his intention or not ? This alone

was the object of the rule upon him to show cause why an attachment should

not issue ? If on his appearance under that rule, he had condescended to dis-

claim the insult, and to give that explanation of his motives which he has not

disdained to give here, there would have been an end of the case, and we should

have heard no more of it. But of this hereafter. At present, I have presented

this hypothesis only for the purpose of showing that the field of circumstances,

from which the intention is to be gathered, is much broader than the mere
proceedings on the attachment, to which the honorable managers have confined

their views. The inquiry properly begins higher ; and if we would possess the

whole ground and embrace all the circumstances which properly enter into the

question of intention, we must look to the origin and progress both of Judge
Peck's and Mr Lawless' connexion with these land claims. The Court is not

menaced with a prolix inquiry on this subject. The ground has been already

trodden, and my remarks will be brief. They are, however, necessary to the

connexion and illustration of that course of reflection, which I deem it necessa-

ry to the justice of this cause to place before this honorable Court.

By the act of Congress of 1824, the district court of Missouri was authoriz-

ed to take jurisdiction of all French and Spanish grants, &c. which had been le-

gally made by the proper authorities. By the second section of the law, the

court is required to refer in their decree, to the treaty, law, or ordinance under

which the claim shall be confirmed or decreed against. Under these restrictions,

the court was authorized to confirm all claims which might have been perfected

into a complete title, under and in conformity to the laws, usages, and customs
of the country under which the claim originated, if the sovereignty had not been
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tranferred to the United States,—not all that the sovereign might, in the plenitude

of his power and as an act ofgrace have continued ; but such only whose confir-

mation would have been demanded from that sovereign ex debitojustitioe. For the

King of Spain might, in the fullness of his power, and as an act of free and sove-

reign grace, have confirmed claims proceeding from persons in his colonies

who had no shadow of authority to originate them. We have an instance of this

in White's collection of Spanish land laws, p. 42, where the total want of authori-

ty in the originating officers is recited, and yet the claims are confirmed. The court

of 3Iissouri. however, could not do this ; for one of the inquiries forced upon
that tribunal, by the very terms of the act which confers the jurisdiction, was
whether the grant, concession, warrant, or order of servey had been legally made
by the proper authorities. Among other sources to which this law required the

the judge to look for the government of his judicial action, were the previous

acts of Congress touching these claims. And uu referring to these previous acta

the Judge discovered that congress recognized the probable existence of false

and antedated claims among the mass that would be brought forward, and gave
directions that such claims should be specifically noted. These acts had also

appointed law agents, at the public expense, with ample salaries, to superintend

the claims brought before the boards of commissioners which preceded the court,

and to take care that no claims should be palmed upon these boards but such as

were founded on grants, &.c. which had been legally made by the proper authorities.

Thus everv thins was calculated to awaken apprehension that his court would
be invaded by false and fraudulent claims.

Tou will be pleased to observe also, sir, that in the act of 1894, the very act

which confers its jurisdiction upon the court of Missouri, there is a claim of

one Jaques Clamorgan. for 5 12.000 arpens of land, which is expressly excepted

by name from the jurisdiction of the court. Yet on the first docket of the first

court held by Judge Peck under this law, stood a claim of this same Jaques Clam-
organ for 536,000 arpens of land .' This was rather a startling fact. For if the

magnitude of the first claim was the cause of its exclusion from the jurisdiction

of the court, why was not the second, which was larger, excluded also ? If

the first was excluded because it had been fraudulently obtained by Clamorgan,
this circumstance was calculated to throw a strong suspicion on the other more
enormous claim before the court, held by the same claimant. Both these

claims are now before this Court, being among the documents on your table.

The concession for 536,000 arpens, the larger claim, and that which was dock-

eted before Judge Peck, is the oldest in point of date. It was issued in 1795,

bv Delassus. tlvn commandant only at the post of Madrid, the consideration de-

clared on the face of the concession being for public benefits, to accrue ; to wit,

by the cultivation of hemp. This Delassus, be it observed in passing, the hum-
ble commandant of the post of Madrid, who made this exorbitant concession, is

the same Delassus who figures as the chief witness in the case of Soulard.

And while he, the mere commandant of a post, was conceding more than half a

million of arpens, for a future consideration, the Livre Terrier, the public land book

of the province, exhibits no instance of a concession down to 1797, of more
than a league square. The other concession, that for 512,000 arpens, which
was abolished bv the act of 1824, was issued in 1797, by Delassus, also, and

imports as its consideration, services rendered, in exploring the country and pro-

moting trade with the Indians. The matter of these two claims, held by the

same Jaques Clamorgan, under circumstances so suspicious, amounting to

more than a million of arpens, in two years, both of them standing on concessions

by the same Delassus, an inferior officer, for considerations so inadequate, and tran-

scending, by such an inordinate excess, the grants exhibited by the livre terrier for

the same period ; one of them, too, stigmatized by congress, the other apparently

saved from the same fate, onlv because its existence was unknown to that body.

This matter maybe susceptible of explanation ; but unexplained, it certainly

was and is an awakening circumstance.
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It has been said elsewhere, and insinuated here, that Judge Peck entered
upon the investigation of these claims with a mind black with prejudice and
predetermined to reject them en masse. The assertion is gratuitous and utterly

unfounded. To such an assertion, so entirely unsupported by proof, he has a
right to oppose his own declaration, that so long as he had jurisdiction of these
claims, he never did permit himself to anticipate the proof of fraud in anv one
case. He never did inspect the evidence in any case, until the cause came
regularly before him ; until this impeachment called him to explore the charac-
ter and number of the cases, in which Lawless was concerned, that he might,
if possible, discover the motive to the deadly hostility with which he found him-
self pursued by that man. But with regard to these causes, while they stood
upon his docket for trial, he kept himself aloof from them, until they were
regularly brought on for adjudication. He had no doubt that, if there were
some fraudulent claims, there were others that were perfectly honest. He
kept his mind, therefore, prepared to examine each one, impartially, on its

merits, as it should be brought before him, and to judge it, fairly, by the proofs
which should be adduced on the trial.

But in the course of the discharge of his judicial duties, the case of Macky
Wherry's heirs came up, and it was in this case that the evidence of M. Le
Due, which has been offered by the managers, was taken. Why the honorable
managers selected this case to be printed for the information of the Court, I

cannot divine. It is certainly the very case which the respondent would have
chosen, to give the Court the best view that can be exhibited of the general
character of these claims ; and the evidence of M. Le Due, selected bv the
managers, is, of all -others, precisely the evidence which the respondent would
have selected for the purpose of this illustration. M. Le Due, be it observed,
filled an office under Lieutenant Governor Delassus : he was his private secre-
tary. Filled an office, did I say? He filled more offices than Caleb Quotem

;

and, according to his own showing, had more titles than the hero of the Diable
Boiteaux, himself.

Permit me to read you an extract from the evidence of this titular gentleman :

" Witness says that Lieutenant Governor Delassus continued to make concessions

until the transfer of possession to the United States, in March, 1804 ; that heknoics
of but one concession made since that time, and that was made to Adam House,
for four hundred arpens, and icas made to bear date before the transfer, and has
been confirmed; that Mr. Delassus, after the change of government, continued in

St. Louisfor about eight months, during ichich time applications were made to

him for concessions, and sums of money offered to obtain them, and the application

rejected icith indignation, within the knowledge of witness; that said Delassus, after

the time mentioned, left this for New Orleans, and that place for Pensacola,
and from that place for Baton Rouge, where he exercised the office of Governor,
in which office he remained until that country was taken possession of bv the
Americans ; that the said concession was made to Adam House on the rec-

ommendation of Zenon Trudeau, which recommendation and petition had been
mislaid and not found till after the transfer ; and is positive that none other was
made after the said transfer : says that the said Lieutenant Governor continued

to issue concessions after the notice of the intendant of the death of the assessor, in

the year 1802, and his order not to receive further petitions for lands doicn to the

change ofgovernment ; and down to this period, continued to issue them about in

the same proportion that he had issued them before the said notice ; cannot sav
what proportion of the concessions made after the said notice of the intendant, were
made to bear date anterior to said notice, and in the years 1799, 1800, 1801, and
1802, but believes that about sixty were made to bear date during those years ;"
and thus M. Le Due goes on, with the most edifying- sang froid and naivete,

to speak of grants made by Delassus, after the treaty of cession, and of antedating
concessions, as if they were mere matters of form and things of course, as there
is but too much reason to fear that thev were considered by all the subaltern
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authorities in the Spanish colonies. Though there were many concessions by
Delassus, since the transfer of the territory by treaty to the United States, yet M. Le
Due assures us that he knew of but one concession by Delassus since the actual
transfer of the possession, which however icas antedated, so as to be made to bear date
during the continuance of the Spanish authorities. Now sir, notwithstanding the
perfect composure with which M. Le Due brings out this fact, it was nothing
less than forgery, downright forgery. It belonged to the class of antedated and
fraudulent claims, which had been expressly abolished by the authority of con-
gress. Yet we learn from M. Le Due that this false and forged claim was
palmed on the board of commissioners, and was confirmed by them. But M.
Le Due offers a sort of apology for this transaction. This antedated conces-
sion, it seem3, was made to Adam House, on the recommendation of Zenon
Trudeau, which recommendation and petition had been mislaid, and not found
until after the territory was transferred to the United States, which is much
about such an apology as if a man who had forged a deed for land should at-

tempt to excuse it by saying that it was only done in conformity with a verbal
promise of the nominal grantor's ancestor ; or as if a man who had been de-
tected in forging a will should seek to justify himself by declaring that it was
only intended to give effect to a parol promise of the deceased. Sir, I repeat,
it was forgery, rank and inexcusable forgery.
But M. Le Due assures us, that during the eight months that Delassus re-

mained in St. Louis, after all his power and that of Spain had been terminated,
by the actual transfer both of possession and title to the United States, applica-
tions were made to Delassus the ex-lieutenant governor, for concessions, and sums
of money offered to obtain them, and the applications were rejected with indig?iation.
Observe, sir, not one application, but applications and bribes, in the plural.
Now, sir, what kind of character could this man have established to tempt
men to come to him with such disgraceful overtures. He rejected them with in-
dignation. Did he, indeed ? But who heard of this indignation ? Did he
prosecute these scoundrels ? Did he expose them to the American officers ?

Did he, in any way, proclaim the fact of these villanous attempts upon his in-

tegrity? His indignation seems to have vented itself very quietly. It passed
off, I presume, by insensible perspiration. M. Le Due, at least, seems to have
been the only witness of the gentle exhalation. But let us follow the evi-
dence a little further. Morales, the intendant, had apprized lieutenant gov-
ernor Delassus, in 1802, that the assessor (whose co-operation in completing the
grants of the crown lands was indispensable) was dead, and had expressly or-
dered Delassus (as he had full authority to do) not to receive any further peti-
tions for land till the place of the deceased assessor should be supplied. What
is the conduct of Mr. Delassus under this order,of his superior officer ? He
continued, says Le Due, to issue concessions, after this notice and order, down
to the change of government, and to issue them about in the same proportion as he
had done before the order He does not know how many of these concessions
were made to bear date prior to the order, but, he believes, sixty; that is, sixty
more forgeries were committed by the same Col. Delassus, in order to avoid
the charge of disobedience to the intendant. Will it be said, in excuse for this

conduct of Delassus, that in his testimony in Soulard's case, he declared that
he did not acknowledge the authority of the intendant ? The excuse will not
avail

;
for if this were true, why did he antedate these concessions, so as to give

them the appearance of having been issued prior to the notice and order ?

This act was, itself, an admission of the authority of the intendant, and an at-

tempt to evade it by the perpetration of a crime. Sir, it is observable by the
schedules annexed to this record of Macky Wherry's heirs, and it is worthy of
your attention, that after the Spanish authorities knew of the transfer of the
province to the United States, and that the power of Spain over it was at an
end, within the last four months immediately preceding the final surrender, and
in the very depth of winter, there were more surveys made in Upper Louisiana,
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in that difficult and dreadful season of the year with a view to grants, than had
been made from the foundation of the colony till then. What a state of affairs

was that, and what a mass of light does it throw on the character of Lieuten-
ant Governor Delassus! This respectable gentleman, be it again remembered,
was a witness in Soulard's case, and the principal witness in support of the
cla:m. In that case, it will be remembered, that among other extraordinary
things, he testified that on the receipt of Morale's regulations, he wrote back to

Morales and, in his letter, declared to the intendant that he disapproved of his

regulations, and would not execute them till further orders. This liberty with
a superior officer struck me as strange, in a despotic government like that of
Spain ; and as Delassus, in his deposition in Soulard's case, refers to exhibit 31.

as being the copy of his communication to Morales, I looked through the record,
with some solicitude, to find it, that I might see the language in which Col.
Delassus had couched so bold a declaration to the intendant of the king of
Spain: but exhibit M. was not in the record. Supposing it possible that the
clerk of the district court of Missouri, in making up the transcript, might have
accidentally omitted the exhibit M. the clerk's office was searched for it; but it

was not to be found; it had, therefore, been improperly withdrawn. On his

cross-examination, here also, Lawless admitted that he was in possession of the
original document, and offered to produce it. He was required to do so, and,
after some importunity, I received, instead of the original, a French translation,

with the English interlined. This, however, was not the paper I wished, and I

demanded the Spanish original, which has at length been furnished, and here it

is. I desire to make this honorable Court better acquainted with this curious
paper. That part of the translation which professes to make this bold and dar-
ing communication to Morales, reads thus: [here Mr. Wirt read the French and
English translation which had been furnished, and then proceeded.] The Court
will observe that in the translation, this passage reads glibly, and appears to in-

corporate very well with the text. But now let us turn to the original which I

wish the Court to inspect, reminding them that it was sworn by Delassus to be a
copy of his letter to Morales. A copy of that letter, made at the time, would all

be in the same ink and in the same hand-writing: but you will observe that,

here, the last paragraph, which contains this alleged defiance to Morales, has
no resemblance, either in the age or color of the ink, or in the character of the

hand-writing. It is, manifestly, a modern addition to the old draft, and ob-

viously fabricated for the purpose of sustaining the deposition of Delassus.

[The paper was here handed to the Court, and while they were examining it,

Mr. Wirt proceeded] The Court will be pleased to observe that the whole of
the letter, from the beginning down to this factitious paragraph, is in the same
uniform hand, and the same ink, with all the appearance of having been written

at the same time. The letter, it seems, was written in 1799. The body of the

writing, therefore, is upwards of 30 years of age, and it bears the appearance
of being thus old. But the last clause is obviously a patch of recent date, and
certainly not older than the deposition of Delassus in Soulard's case. In
farther confirmation of this obvious truth, you will find the whole of the old

part of the letter employed in a very respectful discussion of the policy of Mo-
rales' regulations. But this last paragraph is a sudden and abrupt departure

from the whole purpose, scope., and tone of the genuine original letter, and is

such a rough and unskilful graft upon the old stock, as to betray, at once, not

only the subsequency, but the recency of the interpolation. And, in a moral

point of view, what is there worse in such a spurious addition to a genuine let-

ter, than in the antedating of grants for land ? The paper speaks for itself,

sir, and it is easy to tell what would be its fate before a jury of the country.

The fact, and the reluctance with which this paper has been brought out, after

having been very improperly removed from the files of the District Court of

Missouri, may serve to show us what kind of characters we have to deal

68



538 APPENDIX.

•with, and what kind of characters were concerned in the manufacture of these

claims.

There is another circumstance with regard to this Mr. Delassus that I think

it proper to bring to the knowledge of this honorable Court. Delassus is the

Ajax Telamonius of all these claims ; nay the Agamemnon, too, the great mon-
arch oi'the manufactory. This man, conscious that the concessions which he was
scattering among the people, with so prodigal a hand, would not bear the test

of the regulations of the intendant Morales, but must fall as fast as they were

brought up to that standard, makes a bold dash in his deposition in Soulard's

case to protect his hopeful progeny from the fell swoop of those regulations;

and declares that he has no recollection of having ever published Morale'* regula-

tions, he is eery sure he never carried them into effect, and never did mean to act un-

der thin. And yet, in the face of this undaunted and reckless assertion, we have

the evidence of Le Due, his private secretary, who proves the publication ex-

pressly. There were, you are informed by the witnesses, two modes of promul-

gating a law or public document at St. Louis ; one, by posting it up in a public

place, where it might be read by al! the inhabitants ; the other, proclaiming

it by beat of drum. Now Le Due swears, that he, as the private secretary,

did, in the month of February or March, l^OO, post up a copy of these regula-

tions opposite the Governor's house, where it remained till washed away by the

rain. Here is the proof of publication, by an officer of the Government, at the

Government house, and before his eyes: would Le Due have dared to take this

step in defiance of the authority of his superior? Would he have done it without

such authority? No rational man can doubt upon this subject. So much for

Mr. Delassus'' recollection. But, however this may be, he is very sure he

never did act under these regulations, and never meant to do it; then why
did he cause them to be published? But this is not all; it is in express jyroof

that he did act under them: for in November, 1800, this same Delassus made a

concession to Jarvis (p. 50 of the record in Soulard's case) in which he refers

expressly to these regulations, as showing the condition of the grant. " Yes,"
said Lawless, in his cross examination on this subject, " he does refer to the

regulations; but he might have meant the regulations of Gayoso." The Court
could not have but remarked the conscious confusion of the witness in offer-,

ing this puerile and frivolous excuse, to screen his principal witness from detect-

ed perjury. He knew well that the regulations of Gayoso had been supersed-

ed by those of Morales, and that Delassus would not have dared to send a

concession for confirmation to Morales, with a reference to the regulations of
Gayoso as giving the conditions of the grant, when those regulations had been
superseded by those of Morales himself. The general reference to the regu-

lations, Delassus well knew, would be understood by Morales and every one
else, as a reference to the existing regulations, not to those which had been
repealed. Yes sir, he did act, and knowingly act in execution of Morale's

regulations, though he has the hardihood to deny it on his oath. So did Sou-
lard his surveyor. In his certificate of survey in Lt. Vrain's case (p. 53 of
the record) we have his express recognition of the regulations of the Intendant;

and in pages 53, 54, of the Soulard record, we have Morale's confirmation of
that claim, on the condition of compliance with his regulations. Thus we have
Delassus, his surveyor, and Morales himself all co-operating to give effect to

these regulations in Upper Louisiana ; and yet Col. Delassus swears that he is

sure he never carried these regulations into effect, and never did mean to

act under them ! Such is the code of morals which presided over these con-
cessions.

I understand that we are prohibited from examining the documents on the
table, in detail, with reference to the special frauds which were attempted or

committed. A short list, however, has been placed in my hands, of concessions
for services, of so singular and interesting a character, that I beg leave to call

your attention to two or three of the items. Here is a concession fur services,
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to two infant children of Soulard, the one 3 years, the other 1 year old—hy way
of cover, it is added for services of their father. Here is another concession of
15,000 arpens, to Le Due, the private secretary of Delassus, for services.

Here is another concession of a league square, to Delassus J cook, for private
services ; where were they rendered ? In the kitchen, I presume : they are
not public services, they are private. But, as if conscious that these concessions
would not hold water, there is, in each of these cases, a separate concession to

boot, of 800 arpens, under Morales'' regidations ; this is throwing an anchor to
windward, by way of making sure work, that his favorite proteges should at

least receive something.

Such is the general complexion thrown upon these claims by the documents.
Yet, sir, I repeat it that it has never been doubted that there were among them
some honest claims, notwithstanding the very suspicious company in which
they were found ; and among the very few which Judge Peck has been called
upon to decide, he has already confirmed several. It is in proof by Judge
Wash, that among these claimants were many very respectable men, and some
of them the intimate ussociates andfriends ofJudge Peck. If, therefore, he could
have been intimidated by the fear of giving displeasure on one hand, or sway-
ed by feelings of personal friendship on the other, there existed every con-
sideration to hend the erect and perpendicular integrity of his mind. But in

the decision of those claims, as in the proceedings against Lawless, he has
shown that he knows but one principle of action, the firm and fearless discharge
of his duty, without permitting himself to calculate the personal consequences.
Had he possessed a little more of that moral lubricity, which is sometimes veiled
under the fashionable name ot tact, he might have slipped out of all his diffi-

culties, and, at the same time, slipped into the good graces of that very nu-
merous class of the people of Missouri, called the land claimants, and been
quite as popular as those who persecute him. He chose the onward path,
however, and has been punished for his singularity, so far as a man, who is at

peace with himself and Heaven, can be punished, by the persecution of the
wicked. But to our subject.

Soulard's case (out of which the present impeachment has arisen) though
not the first upon the docket of land claims, was the first submitted to the Judge
for decision. It seems to have been singled out, by the counsel, as one of the
fairest, and the most likely to propitiate the Court, in favor of its companions.
The claim was for 10,000 arpens of land, and was founded on an alleged con-
cession said to have been made by don Zenon Trudeau in 1796. But if it was
issued at that time, Soulard had kept it in his pocket ever since, for it had never
been seen by any other human being, save only the very honorable and ac-
curate Col. Delassus. According to all the regulations of land titles in Lou-
isiana, from the time that Spain took possession under O'Reilly, there was an-
nexed to every concession, a condition of settlement, enclosure and cultivation,

within a limited time; the title was to be consummated on a compliance with
these conditions within three years, otherwise the title was forfeited and re-
verted to the crown. This concession to Soulaid, be it remembered, is alleged
to have been made in 1796. In 1799 Morales published his regulations, by
which, among other things, he calls upon all the holders of incomplete titles to

report their claims within 6 months ; and declares that all not so reported should
be forfeited. Soulard never reported his pretended claim under that call ; it

was, therefore, forfeited by the express declaration of the public laws of the
intendant Morales. Soulard keeps this pretended concession to himself.

Although himself the surveyor of the Upper Province, with the power of com-
manding whatever assistance he pleased, he does not even cause his concession
to be surveyed. For eight years, there is not only no settlement, no enclosure,
no cultivation, but not even a survey of the concession. His title, therefore,

if he ever had any, was doubly forfeited, first by non-compliance with the fun-

damental conditions of the grant, and secondly, by his direct disobedience to
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the mandatory call of Morales, the Intendant. No reason can be assigned for

his refusal to obey this call, but one of two ; either that there was no such
concession at all then in existence ; or if there was one, he was conscious that

it would not bear the scrutiny of the intendant Morales. During the contin-

uance of the Spanish authorities in full vigor, we hear nothing of the existence

of this claim. It was not until it was known that the territory of Louisiana had
been ceded to the United States, and "only one little month" before the actual

surrender of the possession, to wit, in February, 1804, that this pretended claim,

(which if it really existed in 1796, had since been annihilated hy the seal of a
double condemnation) was drawn forth into light, as it is alleged, only so long

as to be surveyed, when it again vanished from mortal sight, and was never
seen again, nor its past existence ever heard of, until this bill was filed by Mr,
Lawless under the act of 1824.

The second disappearance of this concession, after the survey in 1804, is if

possible still more mysterious than its original concealment from 1796 to 1804.

Observe it was in 1804 that this claim is said to have been surveyed. The
first board of commissioners for the settlement of these land claims, was organi-

zed under the act of congress of the next year, 1 805. By this law, all holders of

incomplete Spanish grants were required to produce them to the recorder of land

titles, within twelve months, on pain of forfeiture. Soulard never produced
this claim, but was as deaf to this call, as he had been to that of Morales. The
several boards of commissioners, organized, in succession, for the examination

of these claims, and sitting from year to year down to 1814, although every suc-

cessive law contained a denunciation of forfeiture for the non-production of these

claims—all these boards were suffered to pass away, and not a whisper was
heard of this claim of Soulard's for 10,000 arpens of land.

To make the matter still more strange, Soulard had other claims before the

same boards of commissioners, and, in a letter or memorial to the board in sup-

port of these claims, he recites his services to the public, and alleges that he had

no claim for them, except for about 4,000 arpens, then before the board, and he makes

the smallness of these claims an argumentfor their confirmation. How does this

consist with the proposition of his then having a surveyed claim in reserve, for

10,000 arpens, for these same services? This evidence was not before the jury

who tried the issue of fact in Soulard's case : it has been discovered since the

trial. Thus it appears, that he not only failed altogether to give the board notice of

this claim ; but had in fact, asserted that he had no such claim, by the direct

assertion that he had none except for the 4,000 acres.

There is another singular piece of evidence, touching the reality of this claim,

brought out by Soulard himself for a different purpose, and obviously without

perceiving its effect on this pretended claim. It is the letter of Carlos Howard,

page 43 of the Soulard record, being one of the exhibits annexed to the answer.

This letter, you will be pleased to observe, bears date in 1797, only one year

after this alleged concession of 10,000 arpens, for public services. Yet in this

letter, which is one of recommendation of Soulard, found now in Soulard's pos-

session, and consequently written with his knowledge and approbation, the

writer, after setting out the merits of Soulard in his various offices of surveyor,

adjutant major, engineer, &.c. proceeds to state, "being to be observed that he

rendered the services above mentioned, without having received or solicited

any gratification therefor." Thus we have this pretended claim veiled in dark-

ness from the term of its alleged birth; its existence, or the existence of any such

claim expressly denied the very next year by Carlos Howard, the friend of Sou-

lard, with his knowledge and approbation—its existence, also, impliedly de-

nied by Soulard himself, in his refusal to produce it on the call of Morales,

though under the penalty of forfeiture; its existence, again, impliedly denied by

him, in his refusal to produce it before the recorder of land titles and boards of

commissioners, under the various calls of congress, although under the like

pain of forfeiture ; and finally, we have its existence expressly denied by him,
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in his memorial to the board of commissioners, wherein he affirms that he had
no claim for services, except for the 4,000 arpens then before the board. Then
follows the long sleep often years between the abolition, or rather expiration of
the board, and the passage of the act of 18 .24, giving jurisdiction to the court of
Missouri over these land claims, during which not a whisper is heard of the ex-
istence of this claim. If a real entity, why did it thus shun the light, and why
was the existence of any such claim, so often both impliedly and expressly de-
nied, both by Soulard and his friends? Possibly we may find a solution of it in a
part ofLe Due's evidence in Macky Wherry's; I mean the commencement of
his cross-examination, in which, after saying that he acted as translator to the
board of commissioners for the adjustment of land titles, he states that the

grea er part of the concessions brought before the board were in the hand-writing

of An oine Soulard. Mr. Soulard might possibly have been a little fastidious

of exhibiting a concession to himself in his own hand-writing, and submitting
the signature of Trudcau to general scrutiny. But whatever the cause, one
thing is certain, that the concession, in the iron mask, lived and died, unseen,
unknown, its existence disclaimed and deniedfor thirty years, by i s master and
his friends ; and yet in 1825—6, under fhe magic touch of Col. Lawless' wand,
the apparition of this claim arises, in company with those of Jaques Clamorgan
for half a million of arpens, of Soulard's infant children, and Delassus' cook, and
becomes a veritable entity for the consideration of a court, of justice. 1 say its

apparition, because the concession did not appear in its bodily form; that had
perished—being a trifling paper, only a title to 10,000 arpens of land, the state-

ment of the petition is that Soulard had, by mis ake, thrown it in o ihe fire, ivith

some other papers of no value. A very likely thing, to be sure, to happen to a
man of business and system, in the habit of arranging and preserving papers in

relation to land titles, as the surveyor of such an extensive district must neces-

sarily have been. The Judge doubting, as he well might, the validity of this

concession, referred the question to a jury as an issue of fact. But the peti-

tioner called Col. Delassus, as his witness, and all was light: the jury found
that the concession had really existed.

The Judge was now called to answer the questions propounded to him by the

act of Congress, to wit.

1. Was the concession legally made by the proper authority ?

2. Had any treaty, laws, or ordinance been shown, to which the Judge coidd

refer in his decree, as authorizing the confirmation ?

He heard the arguments of counsel on the demurrer to the petition. He
received and read Mr. Lawless' printed argument in support of the claim.

After the petition was amended, he heard another argument on the merits. He
took the case under deliberate advisement; and found himself ultimately con-

strained to answer both the questions propounded to him by the act of Congress,

against the petition. 1. That the claim was not legally issued by the proper

authority. 2. That no treaty, law, or ordinance had been shown to which he

could refer, in his decree to justify the confirmation; but, on the contrary, the

Spanish ordinances, which alone bore upon the subject, demanded its rejection.

To these ordinances he referred in his decree; and assigned, at length, from

the Bench, the reasons of his Op'nion, substantially as they were afterwards

printed.

He was ready to enter his decree at the same term at which he gave his

Opinion. But the leading counsel, Mr. Lawless, not being present, through re-

spect to that gentleman and the interests of his clients, he suspended his decree

till the next term, in order that Mr. Lawless might be present to prepare the

case for an appeal to the Supreme Court, where the Judge was as anxious as

Mr. Lawless, or his clients, that the case should go, for the final settlement of

those principles which were to govern all these claims.

The Opinion which he had delivered being the first judicial Opinion on the

subject of these claims under the act of 1824, and having gone at large into the
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principles affecting all their claims, the counsel practising at his bar, and par-

ticularly the counsel tor the land claimants, were desirous of having an oppor-

tunity of examining it more deliberately, with the view of making up their own
opinions on the solidity of the decision, and the probability of its standing the

test of an appeal, and of seeing how much ground it covered, how many of their

claims it would settle, how many it would leave still to be contested. With
this vie»v, they requested the Judge to publish his Opinion; and deeming the

request reasonable, as it certainly was, he yielded to their request, and published

it. And with the same candor and judicious propriety which had marked all

his conduct, and the same anxious desire to do justice and to correct in any
future case any involuntary error into which he might have fallen, he appended a

note to the Opinion, in which he stated—" that the title to more than a million,

perhaps millions of acres of land was supposed to depend upon the decision of

the questions which had been considered; and the Opinion having mainly pro-

ceeded upon a view which had not been taken at the bar, and having been ex-

tended to an inquiry into the source and nature of the Spanish titles to lands

in Louisiana and to an inquiry concerning the laws under which these titles

were derived; and the decision of most of the points, therefore, having pro-

ceeded chiefly upon grounds which had been little or not at all examined in the

argument of the cause, it is deemed proper to remark that counsel will not be

excluded from again stirring any of the points which have been here decided,

when they may hereafter arise in another cause." And the return for all this

candor, patience, tenderness and solicitude to do justice to all concerned, was
a virulent attack upon the Opinion by Lawless, in the public newspapers, which
has ultimately resulted in this impeachment.

In the predetermination to find fault with any act of the Judge, and to screen

Lawless at his expense, it has been said that he had no business to publish his

Opinion. That it was done from vanity. That the tendency of his own pub-
lished Opinion was to create that very prejudice with regard to pending causes

of which he complains against Lawless. That the Opinion, thus published, was
by the Judge's own act made a proper subject for newspaper criticism; that

Lawless was perfectly justifiable in exposing the errors of that Opinion;
and that the attachment for contempt was a mere act of revenge on the part of

Judge Peck to soothe his own disappointed and wounded vanity.

1 do not know, Mr. President, in what light these reflections may strike

this honorable Court ; but I must confess that 1 expected a loftier as well as a

juster tone of sentiment from the honorable managers. -'Judge Peck published

his Opinion from vanity! " what circumstance is there in the case that lends the

slightest color to the suggestion? Not one. On the contrary, the proof is

clear, full, most express, and perfectly uncontradicted, that the opinion was
published at the request of the bar, and for the natural and proper purposes which

have been already enumerated ;—and yet, indirect contradiction to this proof,

gentlemen undertake to say that the publication proceeded from vanity. What
candor, what justice, what judicial decency is there in thus wantonly ascribing the

a:t to so mean and despicable a motive, when the testimony in the case

expressly proves a pure, correct, all-sufficient and manly one ? Was it not

right that the suitor should know the Court's Opinion on the law of these titles ?

Did they not ask it through their counsel ? Was not the publication made at

their request, expressed through the counsel ? Was it not a matter of gene-

ral interest that the decision should be made known ? Were not the whole

people of the United States, to whom these lands belong, interested in knowing
the opinion of the Court ? Was not the subject under the control and the

legislation of congress, and was it not important, as a guide to legislation

for that body to know the construction placed by the courts on the law as it stood ?

Judge Peck s, let it be observed, was the first judicial decision that was made
on the subject of these foreign land titles under the treaty of Louisiana. It was
a perfectly new question in our courts ; and it was a most interesting one.
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I speak from my own experience and observation. Having, at that time, official

duties to perform under the law which had committed this subject to the juris-

diction of the court of the United States, and the titles turning upon the laws,

ordinances and usages of a foreign government ofwhich the best general lawyer
among us was wholly ignorant, I well remember the intense interest with which I

Looked to the lights that should arise from the decisions of the tribunals sitting in

the country which had been the theatre of these laws. I hailed the publication of

Judge Peck's Opinion, therefore, as a public benefit, and thought the country

indebted to him not only for the labor which he had bestowed on the investigation,

but for having thus made the fruits of that labor public property. Sir, is not this

thing continually done and properly done ? Do not your news, apers continually

present you, with the decisions of the courts ofnisi prius on new questions oflaw?

and who before was ever heard to complain of this course until the purposes of
this prosecution and the emergency of the argument made such a complaint a

matter of policy ? Are not the decisions of the first, second and third circuit

of the United States regularly published on the rising of the court, even before

the cause has been heard on appeal before the supreme court of the United
States ? Vet who ever before suggested that there was any thing improper in

these publications, or (hat they were manifestations of vanity on the part of the

judges who furnished their opinions for publication ? Who before ever objected

that the publication of the opinion of a court by their own authority, in a cause
regularly before them, was liable to the charge of being a contempt committed
by the court upon itself, inasmuch as it was calculated to prejudice the minds
of the community with regard to other causes still pending in court ? It calls

for a practical confusion of ideas peculiar to the country, from a native of which
this probably originated, to comprehend the proposition. At this rate, no
court, not even the supreme court of the United States, can s:tfely pronounce
an opinion, or permit it to be published, because it may effect the decision of

some other case which is waiting for trial, and so become a contempt of the

court's own authority committed by itself. Hitherto, it has been supposed the

peculiar province of courts to make precedents to bind other cases, and to.make
those precedents known for the settlement of other controversies and the in-

struction of the community: but now it seems it is a contempt of the court, by
itself. If gentlemen mean to say that the publication by the press was a contempt
of the supreme court, because it was calculated to influence the decision of that

court before which the appeal was yet pending, the answer is, that the publica-

tion was no more calculated to produce this effect, than the communication to

the supreme court of the same matter in a manuscript form; and this is a case
of continual occurrence on appeals to that court. The reasoned opinion of the

inferior court is frequently incorporated in the record—and the reports of the
three first circuits frequently appear before the cause has been decided on
appeal, and the reasoning of the judge below has been frequently read in argu-
ment by counsel before the supreme court. Yet no one has ever before been so
astute as to see the objection to the course which we are here considering.

As to the Opinion's having become a. fair subject of criticism by the publication,

the right of fair criticism with an honest view to the truth has never been con-
troverted. It is the foul criticism and the dishonest view to which we object. It

is the gross misrepresentation, the lawless spirit, the contemptuous purpose, the

scandalizing the court with the wicked intention of destroying its authority

—

it was this that was the subject, of punishment and the proper subject, according
to every authority.

As to the idea that the Judge's vanity was wounded by the libel, that he
looked for glory and not for ridicule, and that the attachment was a mere effu-

sion of personal revenge for the mortification which Lawless had inflicted on
him, it is one of those gratuitous aspersions in argument which was certainly

not to have been expected here. Why is such an imputation to be made on
Judge Peck sooner than on any other Judge who has punished, in the same
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way, a libel on his judicial opinions ; Judge Haywood, for example, in the ease

from Tennessee? In every case, in which contempt has been sought to be cast

on the judgments and proceedings of courts, the proceeding by attachment is

exposed to the same construction of motive ; and yet this puerile cry of spite

and hurt vanity has never hindered a firm judge from proceeding to vindicate,

in this mode, the dignity and authority of his court, nor will such a course of

conduct ever lower such a judge in the estimation of an enlightened and moral

community, who know the importance of upholding the authority of the laws.

No, sir; there is but too much reason to believe that whatever spirit of re-

venge existed in this case was on the other side. It has been shown by the

evidence that Mr. Lawless, whose dependence was on his profession, was
deeply interested in the success of these land claims. The proof is that he was
the leading counsel in claims amounting to six hundred thousand acres. If his

commissions were only ten per cc?i\, as he admitted them to be in Macky Wher-
ry's case, his receipts from the claims already on the docket, would, in case of

success, have amounted to sixty thousand acres of land, to say nothing of the

numerous claims which remained behind, and which would unquestionably

have been brought forward, if Soulard's case had succeeded. But it was im-

mediately perceived that if the decision in Soulard's case should be sustained,

it would demolish, en masse, nearly the whole of these claims ; and Mr. Lawless
saw all his high and flattering prospects on the point of being blasted by this

baleful decision. We are told by the evidence that he is exceedingly irascible,

and that his deportment towards the courts of the country was too often very

'disrespectful. Wo have seen that one of his habits was to vent his spleen

through the medium of the press. This honorable Court cannot have forgotten

those barbarous publications in which the temporary blindness of the judge from

disease is made a matter of taunt and sneer. From such a man, in such a sit-

uation, the paper signed A Ci izen ought not to have been matter of surprise.

It would have been far more surprising, and even unnatural, in such a man, to

have permitted the decision in "oulard's case to pass in silence. The Court

will remember that he had himself previously written and published an argu-

ment for the edification of the Judge and of the people of the country, gen-
erally, in support of these Spanish claims, in which he affects to give the law,

ex lathedra; and you must have observed, on his examination, the solicitude

which he manifested to be considered pre-eminently at home on the whole sub-

ject. He had made the law of these claims a peculiar study. He knew some-
thing of the Spanish and French languages, and was obviously willing to be

considered a master of them both, and to have not only superior, but exclusive

advantages, over all the other judges, and lawyers of the country, in master-

ing all the science which was necessary to the decision of these claims. His
printed argument is more in the tone of dictation than of discussion, and seems
rather to exact submission than to invite consideration. But the Judge, nullius

arhlic'us jurarc in terbt magis'ri, had scattered this labored pamphlet to the four

winds, and, by the force of his logic, had destroyed not only Mr. Lawless'
golden commissions, but his golden reputation as the great advocate or rather

the great autocrat of these claims. Is it surprising that a gentleman who had
been first tossed on the revolutionary sea of Ireland, and then on the revolu-

tionary and counter revolutionary seas of France, until storms had become so

habitual to him that he rather enjoyed the rocking of the battlements, should

have been restless under such a derangement of all his ardent and sanguine

expectations? Sir, his was the situation and his the temper for revenge ; and
not those of Judge Peck ; and the character of the paper, combined with the

whole tenor of Lawless' antecedent and subsequent conduct can leave no
doubt of the spirit in which he wrote. That libel was the child of revenge.

I refer you for the proof of it to his own evidence as to the effect of the de-

cree on his professional hopes. It had swept over them like the fell simoom, and
laid them in the dust. And to the concurrent testimony of all the witnesses as
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to the combustibility of his temper, his habits of newspaper scribbling, and
his rude and passionate deportment toward the courts by whose decisions he
was disappointed. Sir, to such a man, in such a situation, the first impulse
would be revenge : revenge upon the Judge who had inflicted this frenzying
disappointment upon him. If there was another motive blended with this, it

was that which he suggested to Foreman, the printer, as a motive for him to

take on himselfthe authorship of the piece—the fine opportunity of immortalizing
himself by a martyrdom in the great cause of the freedom of the press.

But the honorable managers insist that " there is nothing in the article at

which offence could be taken by any reasonable man." They insist that " it is

perfectly decorous and respectful, throughout; that the language is not only de-

licate but most cautiously guarded and polite; that the object was merely to

point out what Mr. Lawless thought errors in the Opinion; that he cajls them er-

rors, and nothing more; and that there is not a single scurrilous word, from the
beginning to the end of the publication."

Mr. President, the honorable managers seem to me to pay but a poor compli-
ment to the good sense of this high and enlightened tribunal, when they suppose
them capable of being deluded by such an argument. Sir, it is not the outside
but the inside, not the shell but the kernel of the piece that we are called upon
to examine. Sir, the malignity and mischief of a libel consist not in the words it

employs, but the thoughts it conveys. The most poisonous serpent has a smooth and
glossy exterior. The great bandit was sometimes seen in the courtier's robes.
" No rude expressions! " Why, sir, what is this to the purpose.'' Suppose a man
were to publish of his neighbor, by name, in a public newspaper, a paragraph to

the following effect: "Many men of many minds—I may be wrong in the opinion;
but it seems to me that my very respectable neighbor, Mr. A. B. committed an
error, both in doctrine and practice, in entering my house after midnight, last

night, and taking from my desk five thousand dollars in bank notes." Would the
affected delicacy of the language protect him from a prosecution for a libel ?

Sir, the humility of the tone in this essay is nothing more than the couching of
the tiger before he makes his spring; and the passages are not few in which he
shows both his teeth and his talons. Let us come to the piece itself, and see
whether it be the innocent and legitimate thing it has been represented to be.

It is not my purpose to dotain you long on this subject. The exposition

made of this article in the Judge's answer to the articles of impeachment, and his

defence before the House of Representatives, and the additional commentaries
which have been offered here by my learned friend and associate, will render it

superfluous for me to go into much detail. The remarks which I shall make
on these specification* of the Judge''s errors by Mr. Lawless, will be rather of a
general character. These specifications are a perfect caricature of the Judge's
reasoning and conclusions, from beginning to end, and, like all caricatures in

painting or drawing,' they have just resemblance enough to the original to point

out the individual on whom the asses' ears are mounted, or the rogue's brand is

fixed.

We are to read this paper and to understand it, just as it would be read and
understood in Missouri, the place of publication. Such is the legal principle.

Judges will understand a paper just as the readers for whom it is intended

would understand it. The Court will bear in mind that neither the Opinion of

Judse Peck, nor the particular circumstances of Soulard's case, are supposed

to be before the reader of the article. The Judge's Opinion had, indeed, been
published eight days before ; but it had been published in a different news-
paper, and had consequently fallen into the hands of a different set of readers;

and besides it was a long and grave opinion, on a law case, in which there was
no personal scandal to attract notice and gratify the mischievous, no graces of

rhetoric, no beauty of composition to allure the general reader, but all was
serious, argumentative, dry and laborious investigation. How many persons

read such a paper ? Lawyers only, sir, and not even all lawyers. Sir, it is
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probable that of the hundreds and thousands of persons who had the curiosity to

read the short and pungent article of Mr. Lawless, not one of a thousand had
ever taken the trouble to wade through the opinion of Judge Peck, or knew any
thing of the particular circumstances of Soulard's case, though they might know
something of the general nature of the Spanish land claim, and of the laws or

ordinances which affected them. To the general reader, therefore, there was
no knowledge either of the Judge's Opinion or of Soulard's case to throw light

upon Lawless' meaning. The reader was to depend entirely on Lawless' own
representation both of the case and the Opinion, and he has taken care to make
no statement of either which could possibly abate the surprise, contempt, and
indignation which it was his purpose to excite in the reader's mind. This hon-

orable Court must have observed that there is nothing in the Opinion itself,

read by itself, to awaken any other than respectful feelings towards the Judge;
and considered as having first broken ground in the terra incognita of the Span-
ish land claims, as being the first opinion of an American Judge on that new
and difficult subject. I considered it, on its first appearance, and still consider

it as entitled not only to the respect but the gratitude of the public. How
has Mr. Lawless contrived to cast ridicule and contempt on this Opinion? By
the most artful misrepresentations of its doctrines and tendencies. By sup-

pression, by mutilation, by disjoining its parts, and making a new and ludicrous

joinder of members having no connexion with each other in the original; by
changing the language and ideas in which the Judge has expressed his propo-

sitions, and presenting the ridiculous results thus wrought out by his own inge-

nuity as the Judge's assumptions. I beg the honorable Court's particular at-

tention to this artifice of the writer. The Judge, in every case, reaches his

conclusion by a process of reasoning which leads fairly and logically to it ; and
the reader, following the chain of thought, perceives the justice and truth of the

result in which it has terminated. It has been remarked by a sagacious ob-

server (William Gerard Hamilton) that you may render almost any conclusion

ridiculous, by dropping the connecting terms which led to it, and stating the

conclusion as the result of some irrelevant or disjointed member in the process

of argument. Mr. Lawless seems to be a master of this trick of misrepresenta-

tion. He has even improved upon it. Conclusions, which the Judge had
gained by a laborious process ofreasoning, and proved by that process to be just,

are stated by Mr. Lawless as propositions assumed by the Judge, as self-evident

truths. He calls them the Judge's assumptions, and instead of giving the

Judge's own conclusions, in his own words, he changes the terms so as to render

them ridiculous; and, thus metamorphosed, imputes them to the Judge as assump-
tions ; hf which no one could understand any thing else than that this blind

and stupid Judge had assumed these absurdities, as postulates from which he
was about to reason. " Judge Peck," says he, with all the affected gravity

and solemnity of a man about to state only what was true, " in this Opinion,

seems to me to have erred, in the following assumptions, as well of fact as of

doctrine; "—and then begins the tissue of absurdities which we have called

specifications, numbered from 1 to 18, which Mr. Lawless has been pleased to

style the Judge's assumptions, but which, to borrow a title from Ovid, might be
much more truly styled " the metamorphoses of Luke Lawless."
There is a suppression of one prominent point in the Judge's argument, which,

as it is one of the master propositions of the opinion, so Mr. Lawless has con-

trived to give the suppression of it a pervading and most successful effect on
the whole series of his fabrications. I beg leave to develop this stratagem.

Mr. Lawless, in his celebrated printed argument, had told his clients and the

whole reading community of Missouri, that the royal ordinance of 17.54 was
in force in Louisiana, at the time of the cession of that province to the United
States. Judge Peck, on the contrary, was satisfied that that ordinance was
not in force ; and one of the primary objects of his argument was to demonstrate
the correctness of that opinion. I humbly think that the demonstration is sue-
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cessful, and it is certainly one of the main pillars of the edifice. No one dis-

posed to treat that Opinion fairly could possibly have failed to bring forward

that proposition, and to give the Judge all the advantage of it. But Mr. Law-
less suppresses it altogether, and leaves his reader under the same impression

under which his ownprinted argument had left him, to wit: that the royal order

of 1754 was in force, and that the Judge, admitting it to be in force, had never-

theless assumed as concessions what would certainly have been perfectly absurd

on that hypothesis. Observe the effect of this suppression on that specifica-

tion against which the honorable managers have alleged that the Judge has

been able to raise a cavil, only by the use of a most contemptible quibble. It

is the second specification, which is in these words :

" 2. That a subdelegate, in Louisiana, was not a subdelegate as contemplated

by the ordinance of 1754." What could the Missouri reader make of this ar-

ticle, on the supposition that the ordinance of 1754 was in force in Louisiana?

As it is that ordinance which creates the office and prescribes the powers of

the subdelegates, certainly wherever it was in force, the office of subdelegate

must exist, and be clothed with all the powers which the ordinance confers.

The course of reflection then forced upon the reader, by this alleged assumption,

is this :
" The ordinance of 1 754 prescribes the powers of the subdelegate Judge.

This ordinance is confessedly as much in force in Louisiana as elsewhere ;

and yet this wise Judge assumes, as a self-evident proposition, that a subdele-

gate under that ordinance is not a subdelegate here, although he would be a

subdelegate every where else where the ordinance is in force. What an ab-

surdity ; and more especially what a flagrant absurdity, when considered as

the assumption of a self-evident truth.'''' Whereas, in reality, all that the Judge
had said was (not that a subdelegate in Louisiana was not a subdelegate, &c.

for this would have been to admit that there were subdelegates in that province,

under the ordinance of 1754) but that the Lieutenant Governor of Upper Lou-

isiana, was not a subdelegate, within the contemplation of that ordinance, 1. Be-

cause that ordinance was not in force in Louisiana (which he did not assume, but

prove.) 2. Even if the ordinance was there in force, that the Lieut. Govemcr
had not been appointed according to its provisions, nor in that character, and,

consequently, could not be clothed with its powers. Is this cavilling or quibbling?

If it be, I could wish that there were a little more of it in the arguments we are

answering. Does not the Court perceive that by suppressing the fact that the

Judge held the ordinance not to be in force, and changing the terms of the

proposition, (substituting subdelegate for the Judge's Lieutenant Governor) this

adroit knight of the quill has converted a plain truth into a palpable absurdity.

This policy runs throughout the whole article. The Judge's propositions are

continually changed, and what was true as he stated it, is, by this species of

legerdemain, made false, absurd, and frequently ridiculous.

For example, the question before the Judge was, whether the concession to

Soulard was authorized by any treaty, law, or ordinance ? The Judge asserts

and proves that a given ordinance does not authorize the concession. Whereupon
the very candid Mr. Lawless immediately charges him with assuming that the

ordinance in question prohibits it. We are asked what is the difference be-

tween saying that the ordinance of 1754 does not axdhorizc a concession, and

saying that it prohibits it? Only this ; that the one is true, and the other false.

The ordinance of 1754 does not authorize such a concession as that to Soulard,

and yet it does not prohibit it. It is true, as the honorable managers have

argued, that if that ordinance was the only source of the powers of the Lieu-

tenant Governor, and did not authorize such a concession, the Lieutenant Gov-

ernor could not make it. But still it would not be because the ordinance pro-

hibited it, but because no one could grant the crown lands bid by the aidhority of

the King. It did not require a prohibition from his Catholic Majesty to prevent

such an intrusion into his affairs on the part of his subjects. It was enough that

there was no authority to exercise it. Nor let it be said, sir, that this is a mere
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dispute about words. For Lawless himself has been constrained to admit, on
his cross examination, the wide difference between a positive written prohibition,

and the mere absence of awritttn authority: for a positive, prohibition he ad-
mits would have silenced the argument of power founded on the long practice

of the lieutenant Governor in making these concessions and the tacit acqui-

escence of the King in that practice: whereas the mere absence of authority

would have left that practice in full force: after which it is idle to contend, as

has been done, that the proposition of the Judge and that imputed to him by
Lawless are one and the same.

. An honorable manager has told us that Mr. Lawless is an Irishman, and when
he said prohibit he meant not authorize. But if he meant to plead the privilege

of his nation, he ought to have apprized his reader of it fairly by a postscript

—

"take notice, reader, that I am an Irishman; and if I have committed any
bulls in my attempt to state the Judge's propositions, you will please to remem-
ber that 1 was born under the constellation of Taurus." The honorable mana-
ger has added, that if Lawless had been a Scotch Irishman he would probably
have added another specification, and charged the Judge with assuming that

the King of Spain had no right to confirm certain claims, when all that the
Judge had said was that the King was not bound to confirm them. Sir, there

would have been no objection to blunders of this sort, if Lawless had hoisted

his national flog in the onset: but he had no right to fire under English col-

ors and leave his adversary and the world to construe his assault on that

hypothesis. An Englishman would not be apt to call capers, uiuhovies, and
shoot a brother officer through the head for doubting his assertion that they
grew on trees. Yet the honorable manager, I presume, would vindicate Mr.
Lawless for such a course, though it might make wreck of the character, the

peace, or even the life of an honorable man.
But to return to these specifications. Another trick which pervades them is

this: a proposition advanced by the Judge is perfectly true within the limits

he states it: but Lawless enlarges it till it becomes an absurdity, and imputes
it, in this form, to the Judge, as one of his assumptions.
For example; O'Reilly's regulations of February, 1770, had directed that

all giants for land in Louisiana should be made by the Governor General of
such an extent and on such conditions. In the following August, (1770) there
had been a royal order on the subject, which had not been seen in Missouri,
when the Judge pronounced his decree in Soulard's case, and no one there
knew the contents or exact effect of* that order. The advocates of the claims
had argued that this order had probably altered or repealed the regulations of
O'Reilly, and justified the concessions which the Lieutenant Governor of
Upper Louisiana had made in Soulard's case. The Judge, however, observed
that after the date of the royal order of August, 1770, grant:; still continued to be

made in conformity with O^Reilly^s regulation*, and, hence, inferred that there

could be nothing in the royal order of August, 1770, which had altered O'Reilly's
regulations in that particular ; and it is submitted that the inference is perfectly
fair and legitimate. But observe what a dish Mr. Lawless has cooked out of
the materials of this argument, and then imputed it to the Judge as-'one of his

assumptions. It is the 3d specification, which is this :

" 3. That O'Reilly's regulations, made, in February, 1770, can be considered
as dtmmstrative of the extent of the granting power, either of the Governor Gen-
eral or the sLibdelegatc, under the royal order of August, 1770."
The Court will observe that here is a ridiculous anachronism imputed to the

Judge, which Lawless has sought to make more emphatic, by italicising the
dates. Whereas there is no anachronism whatever either in the form or sub-
stance of the Judge's proposition. He never did assume that O'Reilly's reg-
ulations of February, 1770, were to be considered as demonstrative of the extent

o/the royal order of August, 1770: he merely inferred their conformity, so far
as concerned the mode, the terms and conditio?is of granting lands in Louisiana,
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from the fact that after the date of August, 1770, the royal lands still continued

to be granted in that province in conformity with those regulations. Sir, the

two propositions are so utterly different that no man of common sagacity could

have confounded them. The perversion must have been intentional and ma-
licious.

The same remark is equally true of the 4th specification, which is another

gross misrepresentation extracted from the same materials. It is,

"4. That the Royal order of August, 1770, (as recited or referred to in the

preamble to the regulations of Morales of July, 1799) related exclusively to the

Governor General.''''

There is not a word in the Opinion that furnishes the slightest countenance

for this monstrous absurdity. And precisely of the same character are the 10th,

13th, and 14th specifications.

Another of the tricks of this very ingenuous writer is to mix an assumption

of his own with assumptions which he imputes to the Judge, and thus to form

a compound of absurdity, the whole of which he places to the sole credit of the

Judge, as one of his assumptions. Of this, the 5th specification furnishes an
example— it is in these words:
" 5. That the word " intercedes " in the ordinance of 1754, which in the Span-

ish language means "
gifts, " can be narrowed by any thing in that ordinance

or in any other law, to the idea of a grant lo ai Indian, or a reward to an in-

former, and much less to a mere sale for money."
The Court will observe that the whole absurdity here charged upon the Judge

arises from the assumption that the word nurcedes means gifts. But Mr.
Lawless, when asked on his cross examination whether Judge Peck either as-

sumed or admitted in his Opinion that mercedes meant gifts, answered " O no

—that was my own assumption." " Did the Judge say that the word mercedes,

m its tense of gifts, could be narrowed down and transmuted first into grants to

an Indian, then raoards to an informer, and finally, into a sale for monty?"
" O no—that was my own deduction." Now cast your eyes for a moment on

what the Judge did say, and see how perfectly rational and logical it is, and how
little it resembles this absurd caricature into which the genius of Mr. Lawless

has transformed it. The word mercedes occurs only in the preamble to the or-

dinance of 1754, and there its true meaning was a controverted question at the

bar. It was not admitted that its only meaning was " g'jis.'" The translator

of the government of the United States had rendered it ''grants.'''' Spanish

lexicographers showed that it meant, also, rewards. The Judge adverting to

these different significations, of which the word was capable, had remarked that,

in either sense, it was applicable to the various regulations of the ordinance
;

that in the sense of " grants " affixed to it by the government translator, it found

an application in these articles which regulated the grant of lands or sale and
composition : that in th? sense of reivard<, it was satisfied by the seventh and

eighth articles, which authorized rewards to those who gave information of in-

truders on the public lands; and that in its sense of "gifts," it had application

to the 2d article which authorized" " gifts " to the inhabitants of towns for pas-

turage and common, and to the Indians for tillage and herding according to their

wants. And yet from this plain and rational distribution of the term mercede,s,

according to the various senses given of it by works of authority, Mr. Lawless
exhibits the Judge as icarping the xvord from its only and acknoioledgcd sense,

and applying it, with the most grotesque absurdity, to objects entirely foreign

to it; and this for the unholy purpose of defeating these claims.

Sometimes he presents the Judge as deciding that such and such was to be
disregarded as proof of such and such a fact, when in truth the Judge had said

nothing upon the subject, and there had not been, in reality, any such evidence

before him. As illustrations of this, I refer you to the 14th, 15th and 16th

specifications.
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In the last specification he presents the Judge as in open rebellion against

the authority of congress.

"18. That the laws of congress heretofore passed in favor of incomplete

titles, furnish no argument or protecting principle in favor of those claims of a

precisely similar character which remain unconfirmed." That is to say, that

the Judge disregarded the laws of congress which bore on the subject, and

which he was bound by the act of 1324 that conferred this jurisdiction on him,

to have respected and obeyed.

Mr. Lawless was asked whether the Judge said, in his Opinion, that acts of

congress which bore on the decision of these incomplete titles, would furnish

no argument or protecting principle, with him. " O no—that was my idea, not the

Judge's." " But you have imputed it to the Judge ?" "Ah, but 1 did 'nt mean
it." Thus, the Judge is represented as so much in hostility to these claims

that nothing in the form of law, evidence, or common sense could bind him : he

was ready to swim rivers, leap mountains, and ride over congress, in the rage

of devastation which he had conceived against these claims; and yet, on the sub-

ject of the loth specification, all he had said was the calmly stated proposition,

that no act of Congress had been shown, which, in his estimation, bore on these

claims. And, even now, the only act which Mr. Lawless is able to cite re-

lates to certain specific claims which had been reported to congress by the land

commissioners, and inspected and decided on by congress. Soulard's claim was
not on this list; had never been seen, either by land commissioners or by Con-
gress; and yet that act, confirmatory of claims which had been partly disclosed

and examined by congress is relied on as confirmatory of this clandestine and

skulking claim, which no latitat of Congress could ferret from Soulard's

possession, but which continued to lie hid until it was committed to the

flames.

I will not detain you farther, sir, with the character of this paper. It cannot but

be perceived that it is a false report of the proceedings of a court of justice, in-

tended to degrade and destroy its authority, and to poison the public mind with

regard to pending claims; and if there be any authority in the law, it was a clear

case for the process of contempt.

But the honorable managers have said that this envenomed paper, thus cast

among the people of Missouri, was a perfectly harmless one, and that in truth

nobody in Missouri understood these specifications as the Judge affected to

understand them. In answer to which, I beg leave to inquire why the honora-

ble managers objected to our proving how they were understood by the people

of Missouri. We offered the proof; on their objection it was excluded; and

now they take advantage of that exclusion to affirm that no other man in

Missouri thus understood this publication except Judge Peck. We must

take leave to meet the gentlemen with a contra affirmation; and we again offer

to prove that the most enlightened men in the state understood the article in the

same offensive sense.

Another of the honorable managers has made an ingenious and amusing

classification ofreaders, for the purpose ofshowing that the publication could have

had no injurious effect on the Judge. He draws his classes from the 8th page

of Judge Peck's answer; and one of these is composed of the people of Mis-

souri, among whom the paper was put into circulation. This class of readers,

says lie, are described by the Judge as understanding the subject, and as capa-

ble, therefore, of appreciating the absurdities which Lawless had charged upon

the decision. With this class of readers, said the honorable manager, the pa-

per could have had no bad effect: " the reader seeing that there were absur-

dities, they could not possibly have injured the Judge." Pray, why ? " Because

the reader would not believe that the Judge had committed them." Sir, I

should be glad if this respect for the judicial character were as universal as the

honorable manager seems to suppose it. In this degenerate age, however, we
are obliged to confess that an opinion seems to have gained ground that even
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judges may reason absurdly. Mr. Lawless certainly did not publish the article

in the expectation of being disbelieved. Did he expect to produce the effects

which he confesses he aimed at by being disbelieved? He said, in his exami-
nation before the Judiciary Committee, (which the honorable managers have

placed in evidence here) that he did produce the effects he aimed at. Then
he was believed; and contrary to the theory of the honorable manager, the

Judge was believed to have been guilty of the charges imputed to him; that is, to

be either a stupid' or an unprincipled judge.

It is objected by the honorable managers, that a writing to be a libel must
be plain and intelligible to all; and not to be made out by the subtle inductions

which have been employed by the Judge.

As this objection is manifestly borrowed from the report of Almon's case, I

must beg leave to borrow, also, from the same report, Chief Justice YVilmot's

answer to the objection, which was, that a court would understand such a paper

just as those to whom it was addressed would understand it. This paper was ad-

dressed to the people of Missouri, and was there well understood; and though

it may require an effort to exhibit its true character where the subject matter

is not understood, it required no such effort where it was; and this, I repeat it,

we were and still are prepared to prove. Sir, it is the case with all local slander;

the circle to which it is addressed understand and feels its edge; the next state

or even the next courts may require a key.

But the honorable managers are in a constant flame at the insolence of Judge
Peck, in punishing such a paper as this as a contempt. " We have shown
that the King of England, say they, may be charged with errors ofjudgment by

his subjects; but his majesty Judge Peck, it seems, is to be treated as infallible"

Can the King of England be, with impunity, charged with absurdities in his offi-

cial conduct, which he never committed; and this with the very view of bringing

him into contempt with his subjects? Can he, from such motives, befalsely accused

of what he never did ? This is the question ; and where is the authority to

show that this can be done with impunity?

One of the honorable managers was exceedingly indignant at Lawless for the

tone of humility in which he introduces the article. The honorable manager
declares that he would have come out far more loftily, and told the Judge his

own in unmeasured terms.

Sir, the honorable manager does not understand this business as well as Mr.
Lawless. He is far too open—too frank. He cannot teach Lawless the art of

libelling ; he might as well undertake to teach Hannibal the art of war.

This humility, sir, is the barb of the sting. It has long been known that

" True wit is keenest, by politeness set j"

and no one knows better than Luke E. Lawless, the exquisite edge given to a

satire by the mock respect with which it treats its victim. I will do Mr. Law-
less the justice to say, that I have hardly ever seen a composition better con-

trived to effect its purpose than the one under consideration. I am sorry that

I cannot extend the compliment to the candor with which he has spoken here

of his purpose.

He says, that his object was to prevent the claimants from being thrown into

despair by the Judge's Opinion, and thus becoming a prey to sharpers and spec-

ulators. Had he heard of any such speculators before? No. After? No. But
where was the alarm from an opinion of an inferior Judge, subject to appeal,

and from which an appeal had been actually taken to the Supreme Court of the

United States? Could he not have told his clients, by private letter, that he

was confident of a reversal of the judgment? Would they not have confided

more in a letter signed by their counsel than in an anonymous newspaper
publica ion? But he says, that some of the persons were so situated, in point of

residence, that he could not have reached them by letter. Then how could he

have reached them by a newspaper? The same mail that carries newspapers
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carries letters; and the private hand that would convey the one would convey
the other. Or if a newspaper was necessary, why could he not have inserted
a short and decent card, stating simply the judgment of the court as adverse to

the claim, and his entire confidence that it would be revised, and put his name
to it? Why was an anonymous and degrading misrepresentation necessary to

so fair and proper an object? And if this statement of his purpose be sincere,

why did he not make it before the Court of Missouri? If, too lofty to make it

in his own case, why did he not let it slip in his argument on the rule against
Foreman? Sir, I will not say, that this explanation of his purpose is an after

thought. But I will say it is exceedingly strange that it occurred to the gen-
tleman so late. It is exceedingly strange that nothing was heard of it in Mis-
soun, while these attachments were going on, not even in the confidence of
private and friendly communication. And it is strangest of all, that so lame and
impotent a pretext for the publication should be offered at all by a man of or-

dinary understanding, when there were so many better, because more effica-

cious and innocent modes of effecting the same subject. No; sir, the mind
must be greedily credulous, indeed, that can swallow and digest such an apo-
logy. No; sir, the true motive is visible, palpable in the face of the article it-

self. Revenge was to be gratified. The Judge was to be stung, mortified,

degraded, rendered contemptible and ridiculous before the people of Missouri,
and, if possible, worked out of his seat, that some one else might be worked
into it more propitious towards these hollow and meretricious claims; and all

this was to be accomplished by means which would at the same time build

up a professional throne for Mr. Lawless on the ruins of the tribunal, and bring
these claimants, one and all, to kneel at his footstool and kiss the hand of the
conqueror. This was the object, and the evidence of it is found on the face of
the article itself, and the conduct of its author throughout all the proceedings
to which the article led.

Let us come now, sir, to these after transactions, the final scene—the
conduct of the Judge under this rude assault on the court over which he pre-

sided. It is, here, that the honorable managers make their great stand. In-

deed, they seem to think it the only part of the case that demands considera-
tion. That guil.y intention which the impeachment charges, and which they
know that they are bound to prove, before they can demand a conviction, is

to be made out, they think, from the conduct of ike Judge himself. His conduct,
they allege, proves personal malice against Mr, Lawless, and establishes that

inten ion unlawfully ;o oppress and injure, by color of his office, which constitutes

the vital point of this impeachment. On this ground I meet the gentlemen,
sir, with perfect composure; for I know that, with all their acknowledged
abilities, it is utterly impossible for them to extract this proof of a guilty in en-

don, from ihe conduct of the Judge, except by the adoption of a process which
every lofty and honorable mind will reject at once. Nay, it does not require

loftiness or high honor ; it requires only common chari y to reject and spurn
the process by which alone a guilty intention can be inferred from the con-
duct of the Judge—and that process is by the gratui ous impu'a'ion of a
base mo ive to an act equally referable to a pure one. If the act be, in its

own nature and character, equally consistent with a fair motive, what justice

is there in imputing afoul one ? Let it be observed, that there is no pretence

of direct proof of malice (the mains animus) in the Judge. It is to be made
out entirely by infercures drawnfrom his conduct. But in the j rocess of infer-

ring motive from conduct, the act under examination must not be equally re-

ferable to a good and a bad motive. In a criminal trial, particularly, where any
man is presumed to be innocent till the contrary appears, there must be no

equivocality in the act from which guilt is to be inferred; for that would be to

presume guilt where innocence might, with equal fairness of reason, be presumed.
The accused having, in the outset, the legal presumption of innocence on his

side, must continue to be presumed innocent, until some act shall be adduced
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which is entirely inconsistent with such presumption, and consistent only with

the presumption of guilt. But an act which, upon its face, is equally compat-
ible with an innocent, lawful and honorable motive, will never, on such a trial,

and before such a tribunal as this, nor any other tribunal that knows its duty,

be referred to a guilty and a base one. It does not require the inclination to

err on the side of mercy rather than of justice, to acquit rather than to con-

demn, which distinguishes every enlightened criminal tribunal, to adopt the

course of construction on which I insist: it requires only common reason, com-
mon right, a common sense ofjustice. For what innocence, what virtue, what
nobleness of character can protect a man, if the purest, and wisest, and best

acts of his life may be tortured into guilt by the arbitrary imputation of a guilty

motive. Gentlemen may descant as long, and as loudly as they please on the

imaginary tyranny of Judge Peck. But the tyranny of a government in which
such a principle of criminal law prevailed as that which is applied to fasten

guilt upon him—the wanton and gratuitous inference of guilt from an act con-

sistent with the purest innocence—would be a tyranny that would not be borne
by any man who knew what freedom was, and had the power of locomotion.

As for myself, sooner than live under such tyranny, I would say with Brutus

—

Longe a servientibus abero, mihique esse judicabo Komam, ubicumque liberum esse.

licebit. *

Sir, I have not thus examined the conduct of Mr. Lawless. I have compared
the act With the motive he avows, and with that to which I assign it, for the

purpose of seeing whether it be such an act as would naturally spring from the

motive he avows ; or whether, on the contrary, its very character does not ob-

viously refer it to the worse motive ? whether the motive he avows, had it been
the true one, would not naturally have produced a different course of action

;

while the course he did pursue, must, from its very color, nature and tendency,
force the fairest mind to the conclusion of a different motive ? Thus in the

case which I have just examined, Mr. Lawless says the only motive of his

publication was to guard his clients from that despondency under the Judge's
Opinion, which might have delivered them up a prey to speculators. To test

the truth of this declaration of motive, 1 have compared the motive with the

act. Such a motive was perfectly pure and proper, and perfectly consistent

with a just respect for the court ; and I have shown that if such had, indeed,

been the motive, Mr. Lawless' course would have been to have written a
private letter to his clients, or, at the most, a card in the newspapers, express-
ing, in respectful terms, and under his own hand, his confidence that the judg-
ment would be reversed. Such a motive required not the cloak of a fictitious

signature. It required no misrepresentation of the Judge's Opinion. It re-

quired no contempt to be cast upon the court. It required no ridiculous car-

icaturing and falsification of the Judge's reasoning. All these offensive features

are out of keeping with the motive assumed. They go beyond it. They are

inconsistent with it. They call for the assignment of other motives; and the

most obvious motives, for a libel of such a character, under such circumstances,

in a court ofjustice, are, I humbly conceive, those which have been assigned;

contempt for the court ; a desire to bring it into general hatred, contempt and
ridicule, to destroy its authority with the people, and, by the same act, to en-

list the public prejudices in favor of those Spanish land claims which were still

before the court, waiting for decision.

I ask only for the respondent the same rule of construction as to motives,

which I have applied to Mr. Lawless. Let the act be measured by the motive
hypothetically assumed: if it fits the standard of innocence, let it be adjudged
innocent. If it goes beyond that standard, and matches only with the standard

of guilt, let it be judged guilty. In other words, let the act be deemed inno-

* " I will remove far from all who are disposed to be slaves, and fancy myself at Romo
wherever I can live free."—BnUws' Letters to Cicero, Epist. XVI.

70
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cent, if it be such a one, as may have sprung naturally from an innocent mo-
tive; and let it not be deemed guilty till it be shown to be such as could have
sprung only from a guilty motive. This, I submit it, with confidence, is the
true and only rule for the trial of intention, in a criminal case, where (he intention

is to te inferred, merely, from the conduct. And assuming this to be the true prin-

ciple, let us apply it lairly to the conduct of Judge Peck, which is here in

question.

The charge is that his intention was unlawfully to oppress and injure Mr.
Lawless, under color of law. The Judge, on the contrary declares that he is

not guilty of this intention; but that, on the contrary, his sole intention was to

discharge his official duty as a Judge, in punishing, in. the common form, what he
deemed a contempt of his court.

We have shown that a libel on the proceedings of a court of justice is a con-
tempt punishable by attachment. We have shown that this publication was a
libel on the proceedings of a court of justice. If these propositions be true, it

follows, with the certainty of syllogism, that the Judge had the right to punish
this publication by attachment, as a contempt.

But suppose you think the Judge wrong as to the first proposition, to wit,

that a libel on the judgment of a court may be punished as a contempt; still it

is utterly impossible lbr you to withhold your assent from the proposition that
the law in favor of the power is so strong, that an honest and enlightened
judge might well believe that the power existed. We tlink we have demon-
strated that it dors exist. But it is sufficient for the acquittal of the Judge, if

you should be of opinion, on a view of the authorities, that he might have inno-
cently believed the power to exist: and if he might not, th,en has there been no
innocence on the English bench from the first institution of courts to the pre-
sent day, nor on Hie enlightened benches of the several states of this Union,
whose decisions have all been read. Sir, 1 have no fear of this point.

Or, suppose you believe the Judge wrong in the minor proposition which has
been stated—to wit, that the publication was a libellous contempt of his court,
must it not be admitted that it is one which Judge Peck might have sincerely
thought so? Will you say it was impossible he could have (hough/ so? Then you
affirm as impossible what we were and still are prepared to prove not only pos-
sible, but true—to wit, that other persons, and those enlightened and honorable
persons, a:uong those to whom the paper was addressed, did think and do stdl

think it a libel. Nay, may I not, with respect, ask if you have not found in

your own consultations, among yourselves, a difference of opinion on this sub-
ject as to the character of this publication? And if any member of this honorable
Court believes this paper to be a libel, both in fact and intention, much more if

a considerable number so regard it, must not all admit that Judge Pick might
have so regarded ill I do not perceive that it is possible to come, with candor,
to any other conclusion.

Now, let it be observed, that Judge Peck did not proceed, at once, to punish
it as a libel : he thought that the question whether it was a libel or not, de-
pended on the intention of the author: and all that he contemplated was to in-
quire into this intention: such was the nature and effect of the rule to show
ceruse, with which this attachment, like all others, commenced. TS

Tow, sir, if

Judge Peck thought this publication a libellous contempt of the court, whose ob-
ject and tendency it was to bring the, court, and its authority, into open con-
tempt, and to give an unjust bias to the public mind in relation to the claims
still pending for trial—and no cool and impartial man can deny that he might
have so thought it— it was his duty as a Judge to call the author before him, by
a rule, either to avow or disavow the contempt indicated by the paper. The
Judge declared at the time, and has declared, ever since, in his defence before
the House of Representatives and in his answer here, that in t king this step,
" he was actuated by the purest sense of official duty;" and why shall we not be-
lieve him? The law says we must believe him innocent, till his guilt shall be
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proved. In the act itself, of making this rule, there is no indication of guilt.

Hz did exactly what all other courts do, who consider it their duty to notice con-

tempts of their authority; and there is no better reason for inferring a corrupt and
guilty mitive, in this case, than in the case of Judge Haywood, in the proceeding

against, Darby, or in the case of any other court, that has proceeded against a con-

tempt of its authority. Why, then, suspect it here rather than in any other case;

and convert this suspicion into proof 1

Gentlemen indeed have affirmed, that his vanity was stung at having his

errors so exposed, and his beautiful Opinion so marred and disfigured; that

Opinion by which he set so much store and from which he expected a niche in

the temple of Fame. Now, where is the proof of all this personal vanity, of all

this inflamed estimate of his Opinion, and this expectation of a niche in the tem-

ple of Fame? There is not one tittle of proof, on any one point here assumed.

No witness has imputed to the Judge this weak and unmanly vanity of charac-

ter. No one has ever seen him otherwise than grave, temperate and sober, in

his estimate either of himself, or others. No one has ever heard any effusion

of vanity from the Judge, with regard to this Opinion. There is certainly no
vanity on the face of it, but the reverse; for in the conclusion of it, admitting

that he may have fallen into error in the first investigation of a subject so en-

tirely new to him, he modestly and respectfully invites the discussion of these

principles anew, whenever the question shall, again, arise. The only atom
of fact on which the gentlemen rely for the proof of this vanity, is the publica-

tion of the Opinion; and that was distinctly shown to have proceeded from the

united request of the bar, and particularly of the counsel for the land-claimants

themselves; and this, for the best of reasons, as I have already explained.

And, with the dissipation of this atom of fact, there is not, now, one vestige

of proof remaining, to give the slightest color to this picture of irritated vanity

which the honorable managers have drawn and painted for the Judge. Taking
all the materials, form and coloring, from their own imaginations, they present

the figure to you as that of Judge Peck, and having excited your indignation

against this creature of fancy, which has no more resemblance to Judge Peck
than it has to Judge Haywood, or any other modest and amiable man that ever

lived, they expect you to transfer this gratuitous and unfounded excitement to

the respondent, in the form of a sentence of guilty, on this impeachment. They
say that Judge Peck was moved by wounded vanity and personal revenge. It

is possible he was. It is equally possible that the same is true of every other court

that has ever proceeded to punish a contempt on itself But it is, also, possible

that they were moved by a pure sense of official duty; and it is just as possi-

ble of Judge Peck. There is no more reason to suspect him than any other tri-

bunal that has ever acted in this way. But suppose there was even room for

suspicion—is suspicion, proof? The maxim is, that the accused is to be presumed

innocent, till the contrary is proved, not until it is suspected. Here is a case

in which a good motive may as well be imputed to this judge as to any other

court proceeding in such a case. And will this honorable Court, on such a

trial as this, in which the accused has every thing at stake that can make life

valuable to a man of honor—will you, in such a case, gratuitously impute to

him a base motive—a criminal intention? I say, gratuitously ; for, I repeat it,

there is not one atom of proof to that effect, which will not equally serve to

convict every other court of the same guilt! #
But let us follow the honorable managers through the whole tissue of circum-

stances on which they rely, as proving this guilty intention.

They say the Judge was so infuriated that he would not listen to the remon-

strance of his best friends who tried tostay him, but pressed on, in spite ofthem, to

the gratification of his revenge: and in proof of this they cite the deposition of

Mr. Bates. This gentleman, they say, advised the Judge that this was no libel,

no case of contempt, no subject for punishment; and begged him not to think of

proceeding against Lawless—but, in spite of this friendly warning and advice,
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this tyrannical and oppressive Judge rushed forward to seize and immolate his

victim on the altar of his revenge. Now, sir, look at the deposition of Mr. Bates,

and see how little it supports the poetic paraphrase that has been made of it.

Does Mr. Bates say that this publication was no libel; does he say it was no case

of contempt; does he say it was no proper subjectfor punishment ? Not one word

of it. Sir, that part of the deposition in which Mr. Bates did express his opin-

ion upon this subject has been expunged, under the decision of this honorable

Court} on the objection of the honorable managers. We regret that it is so.

But we must request that this paper may be referred to; and it will be seen

that the opinions ascribed to Mr. Bates were never expressed by him. It is

true he did advise the Judge to take no notice of the publication: but why? He
assigns the reasons himself. It was not that he doubted the power. It was
not that he thought the paper no libel. It was not that he thought Lawless did

not deserve to be punished. No such thing. No, sir. The motives that he

urged upon the Judge were his own peace and quiet. " The proceeding will bring

on a personal quarrel with Lawless—you will embroil yourself with him and with

all his friends, and all whom he can influence." The question thus propounded

to the Judge was, Shall I yield to this selfish policy, or shall I consult my duty?

What was the answer? " Mr. Bates, I have taken my course. I see the line of
my duty, a?id I shallfollow it. I cannot, in a case of official duty

,
permit myself

to look to personal consequences ;
"—and this answer, pronounced as calmly as

firmly. When Lord Mansfield, in Westminister Hall, exclaimed, fat justitia,

ruat cxlum" it was thought a fine instance of the moral sublime. When Judge
Peck modestly utters the same sentiment, in private to a friend, it is charged

to a malignant and tyrannical disposition. Sir, the deposition comes in direct

support of the motive which Judge Peck has always avowed, and refutes that

which the honorable managers seek to extract from it. But the honorable
managers, with their transforming eloquence, can turn whatever they touch
into, proof of guilt:—.be it my office to endeavor to take off the spell of enchant-
ment, and restore things to their proper shapes and colors.

Then come the proceedings in court ; and there was nothing that the Judge
could do or say which the honorable managers have not seized upon as evi-

dence of guilt, even though forced in the next breath to admit that the act was a
thing of course.

For instance, the honorable manager who spoke last introduces his narration

ofthe Judge's conduct thus :
—" After having gone through a little morning busi-

ness, the Judge takes out a newspaper called ' The Missouri Advocate and
St. Louis Enquirer,'—which contained the offensive article; and although, (says
the honorable manager,) he knew the editor of that paper as well as any one
in court, he affects not to know it, and addressing the bar and audience asks if

anyone knows who is the editor of that paper?"—And yet, the honorable
manager (than whom no one is better acquainted with the duties of a judge)
admits, in the next breath, that Judge Peck could not proceed judicially on his
private knoivledge of the fact, but must have an affidavit to found his proceedings.
Then, why this remark in odium against the Judge? Why impute to a disgust-
ing affectation what the honorable manager himself admits was a necessary act
of duty? Trifling as it is, the circumstance shows the jaundiced medium
through which every act of the respondent has been surveyed, and how little

reliance can be placed on the eloquent reports of it from the other side.

In answer to the Judge's question, Col. Lawless, it seems, gallantly volunteer-
ed the answer which the Judge required, and gave the name of Foreman as the
editor of the paper. But the affidavit and rule having been made, his courage •

seems to have exhausted itself in the effort, or to have oozed like that of
Acres out of the palms of his hands; for we find him next, very strenuously ex-
horting Foreman, in private, not to give up his name as the author, and urging
upon him, among other motives, that it was a fine occasion to raise his name,
under the cry of persecution, and thus, to increase the number of his subscri-
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berg. Foreman, however, not feeling, like Erasmus, any peculiar call to mar-
tyrdom, declined both the honor and the profit held out to him by Mr. Lawless,
and gave up his name.
The next step was necessarily a rule upon Lawless; and now, to show how

" Trifles, light as air,

Are to the jealous confirmations strong

As proofs of holy writ,"

the honorable managers seize upon the different wording ofthe order against Fore-
man, and that against Lawless, to prove the Judge's malice against the latter.

Now, to test this difference fairly, let us see whether there was not a difference in

the two cases. Foreman was the editor of the paper merely, and had published

an article written by another, without knowing any thing ofthe facts of the case or

intending to make himself responsible for the truth of the publication. The rule

against Foreman, therefore, calls the publication false, and nothing more. But
when Foreman gave up, as the author, Luke E. Lawless, who, having been coun-
sel in Soulard's case, must have understood the Judge's Opinion, must have
known, therefore, that he was misrepresenting it, and could have had none but a

wicked motive for so doing, the rule against him calls the article/a/aw and malicious

—and malice, as this honorable Court knows, means in law language, only a
lawless or wickedmind—the mal a mens. Thus the different language of the two
rules is found in the very different circumstances in which the two parties stood

before the court. And, at least, the rule is a mere call upon the party to anstver

to the charge; and to answer it upon his own evidence merely, if he thinks proper to

do so.

But it is objected that the rule itself proves that the Judge had prejudged

the case, and predetermined the species of punishment which should be inflict-

ed ; for it calls upon Lawless not only to show cause why an attachment should

not be issued against him for the contempt, but also why he should not be

suspended from practising in that court as an attorney and counsellor therein, for
the said contempt and evil intent.'''

Now we should be glad to learn how the same form of rule escaped censure
from the honorable House of Representatives, in the case of Judge Conkling ?

for such exactly was the rule which he issued against Mr. Tillinghast ; and
yet those of the honorable managers, who belonged to the committee of the

House in that case, saw nothing to censure in the same rule as issued by
Judge Conkling. The truth is, that there is no impropriety in either case.

It is true the rule calls it a contempt, but is this a pre-judgment of the case;

if so, every rule is such a pre-judgment. With regard to the punishment, the

rule is only notice of what the punishment would be, if the contempt should not

be purged. Lawless was a member of the bar, an officer of the court : if guilty

of the evil intent and contempt, indicated, prima facia, by the published article, he
was no longer worthy of a place at the bar of the court which he had treated

with so much indignity, from so vile a motive; and the rule informed h m, just

as Judge Conkling's rule informed Mr. Tillinghast, that such would be the
consequence, unless he should clear himself of the contempt. Sir, it was fair

and proper that the rule should thus apprize him fully of the danger in which
he had placed himself, and direct his attention to every point material to his

vindication. The rule is merely an initiatory process to lead to inquiry; and,
like all other initiatory process, it was proper that it should apprize the
defendant fully of the character of the offence imputed to him, and the

consequences with which it would affect him ; but it is no more the pre-
judgment of the case than any presentment, indictment or information what-
soever.

Another use has been attempted to be made of this rule by an honorable
manager. He says it proves that the Judge had not, at the time this rule
was drawn, considered the publication as having any effect on the claims still

pending before the court ; and that this obnoxious feature of the article, is an after'
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thought of the Judge's, growing out of the pressing emergency of his case. Sir,

look at the language of the rule. What is it ? It calls upon Lawless to show
cause why an attachment should not issue against him for the false and mali-

cious statements in said publication contained, in relation to a judicial decision

of this court in the case of Julia Soulard, widow, &c. &-c. ;
" with intent to

impair the public confidence in the upright intentions of the said court, and to

bring odium upon the court ; and, especially, to impress the public mind, and
.particularly many litigunts in this court, that they are not to expect justice in the

cases now pending therein ; and with intent farther to awaken hostile and angry

fee ings on the pari of the said court, in contempt of the court." Here you have
the very reference to the effect of the publication on the pending causes, and
on the public mind in relation to those causes, which the honorable manager
has charged as an after thought. And thus does every criticism on the con-
duct of the Judge, vanish at the first touch of sober and candid inquiry.

But we are told that the oppressive intention of the Judge was further evi-

denced by the repeated interruptions of Mr. Lawless in the argument. Now
the same witnesses who speak of these interruptions, say that this conversation

was invited by the colloquial manner of Mr. Lawless himself Why, sir, such
interruptions are very common. Judges frequently ask questions of the coun-
sel in the course of argument, but they have never before been considered as

proofs of malice. I have been interrupted and disconcerted, too, again, and
again, by such questions

; called off from the chain of argument I was pursu-
ing, to some distant point, far a-head, to which I intended to speak by and by.

Every lawyer knows how common this is. We generally bear with it. But
when I have found it oppressive, and likely to impair the force of my ar-

gument, I have begged the court to permit me to proceed in my own w-ay,

with a promise that the question would be answered in the course of the

investigation ;—and no court has ever failed to yield to the request. Sir,

1 repeat it, the occurrence is common ; and it is done precisely as it was done
here. It leads to a short dialogue between the advocate and the judge, and no
one thinks any more of it. It Mr. Lawless was embarrassed by these inter-

ruptions, why did he not complain at the time ? He did not complain. On
the contrary, he himself incited the colloquies that occurred; and, though proved
to be irritable in the extreme, hn was perfectly calm under these conversa-
tions, as well he might be, since he invited them. One of the witnesses, in-

deed, says that Lawless seemed to be subdued : and yet he was so far from
being subdued by this ferocious tyrant of a judge, that when respectfully asked
whether he chose to answer interrogatories, he bearded this Rhadamanthus
upon his throne, and gave him a rude and flat denial. Sir, you cannot but

perceive that these interruptions, the daily and hourly occurrences of every
bar, are miserable circumstances to offer in proof of such an impeachment
as this—and 1 shall dismiss them to the obscurity of their own insignificance.

But we are told that the Judge further displayed his intention to oppress by
the la guage which he applied to the libel. He called it, frequently, " false,"
" malicious," "defamatory;" and gentlemen press this language into the service

as clear and full proof of the guilty intention to oppress set forth in the impeach-
ment. Sir, there is not a judge that ever tried either a civil action, or a crim-

inal prosecution for a libel, who has not given the same evidence of an arbitrary

and oppressive disposition. Nay, there is not an indictment, information, or

declaration, in such a case, that may not be impeached on the same ground;

for these epithets are. nothing more than the common language of the law in

all matters of libel. And the witnesses all concur in telling you that the Judge
applied these epithets to the libil, not to Laivless himself. He did not call Law-
less a false, scandalous, malicious and defamutory libiller. This would be going

out of the way. But, in speaking of the libel, h- used the common and constant

language of the law; and out of these materials have the eloquent managers
wrought the picture of this very modest, very sensitive, and very delicate gen-
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tleman, an American citizen, having been doomed to sit two hours to hear a

torrent of the vilest abuse poured out upon his innocent and patriot head—

a

torrent of abuse which every clerk pours out who reads an indictment to a jury

for a libel ; which every judge pours out who charges a jury in such a case;

which every author pours out who treats of the law of libel. If the eloquent

gentlemen are to be permitted to transform the common language of the law

into proof of the guilty intention charged in the libel, it is but of little conse-

quence what is proved, or what is not. Any thing—or nothing—will suffice

tor a conviction. But, 1 have no fear of any such consequence before this just

and honorable Court.

But the Judge would not. suffer Mr. Maginnis to argue over again, the truth

of the specification, whith he had already heard argued for two days in the ride

against Foreman, and which he had solemnly decided in that case. This, to be

sure, is a stupendous piece of oppression. How often, I would fain learn, is a

judge bound to hear over again, a point which he has already decided on

solemn argument? What lawyer has not been stopped, in the same way, again

and again.'' Sir, it was time, when the brains were out, the man should die.

The Judge had heard, for two days, every thing that could be said upon that

subject— had deliberately and solemnly decided it; and we do not learn from

Mr. Maginnis that he had any new lights to unfold. Pray, sir, what would you
think, alter having heard (his argument once, and decided this cause, of being

requested, either by Judge Peck or Mr. Lawless, to hear the argument over

again? I submit the objection upon the answer which I am sure you must give

to this question: you know that a judge has something else to do than to be
hearing over, and over, and over again, a point which has been once before

fully heard and solemnly decided. Interest Riipubliece ut tit Jinis lilium. Mr.

Maginnis was not stopped on the other parts of the cause: it was only on the

single point of the truth of the specifications, which had been fully discussed

and decided on the previous rule.

But the Judge, we are told, pressed on Lawless so furiously, that although en-

gaged in another court, he would not permit him to absent himself. How ean

the honorable managers persist in this charge, when every member of this

honorable Court knows that it is not only entirely without proof but has been
directly disproved. The proof is that Lawless, being called for, was said to be

in another court, then sitting in St. Louis: he was sent for; came in, and said

that he was actually engaged in the trial of another cause in the other court,

in which his presence was important to his clients; when the Judge at once

yielded to his request, and gave him all the lime he asked. Yet, in the face of

this proof, gentlemen still repeat the charge.

But it is said, again, that such was the impatience of his tyranny and such

his haste to do evil, that he did not take time to consider the arguments of

counsel; "he had not the decency, even, say the gentlemen, to consult his

pillow."

Sir, he had consulted it three times already, (for the argument had lasted

four days) and if his pillow had not yielded the proper response in all that time,

en inch a question, it was not more likely to be found pregnant of wisdom on the

fourth night. Pray, sir, did Judge Conkl.'ng consult his pillow even once'? He
consulted only the dinner-table. He came straight back from the banquet,

and struck Mr. Tillinghast's name from the rolls. Yet Judge Conkling, it

seems, was innocent, though he consulted his pillow not at all ; while Judge
Peck is guilty, though he consulted his, thrice.

But we are told that the Judge " was in a perfect frenzy—Bring in the man !
"

and the honorable manager gave us what appeared to be intended as afur simile

of Judge Peck's manner in calling for the man

—

"Bring in the. man !"—to

which there is only this small objection, that it is a fac simile, without an orig-

inal—a charge without the slightest scintilla of proof. What witness has said

that Judge Peck was in a perfect frenzy }
or a frenzy of any kind? What wit-

I/
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ness has imputed to him the exclamation " Bring in the man ? " Not one—not

one. It is a mere drama of the gentleman's own creation ; and not even an
historical drama. I confess my surprise at an exhibition so dramatic from a

gentleman accustomed to fill, with honor, a character far more grave and dig-

nified, and accustomed, also, to judicial accuracy and severity in the scanning

of evidence. I repeat it, sir, there is not a man who says that the Judge was
in a frenzy. The strongest expressions in describing the scene are naturally to

be expected from Mr. Maginnis, a blood relation of Mr. Lawless, his counsel,

also, in the cause, and the counsel who had been stopped by the Judge, in the

attempt to discuss, a second time, the truth of the specifications which had been
discussed and decided on the previous rule. It would not have been surprising,

it would have been excusable, if that gentleman had colored the scene, in his

description, beyond the truth of the case. Yet what says Mr. Maginnis? I

advert to his evidence with respect, for it was given in a manner which com-
mands it. He says—" the Judge was more excited than usztal—that his usual

manner was very mild—that if he is delivering a short opinion, his manner con-

tinues to be mild—but if he is delivering an opinion which keeps him a long

time in speaking, it is the fault of his manner that he becomes warmer and
warmer." He spoke of it as the fault of his manner. Judge Wash gave the

same description of his manner, even in private conversation. The mildness of

a single remark or two ; and the earnestness and ardor which his manner as-

sumed when the conversation took the turn of discussion, and he was drawn
into protracted debate

—

and this, although conversing, in private, with a single

friend. Now, in the case to which the evidence points, he was urged by the

extent and variety of argument, to which he was replying, into a long opinion
;

and this defect of manner betrayed itself. And is defect of manner an impeach-

able offence"! Is this defect of manner, in particular, a crime? Sir, there is

nothing more common. The axle-tree glows by its own friction, until it takes

fire. On this particular occasion, Judge Wash, also, saw the Judge, and con-

curs in the very language of Mr. Maginnis, in representing him, as more ex-

cited than he ever saw him before. I asked Judge Wash if he had ever seen

him engaged before in such a case as that—in punishing a contempt upon the

court by a libellous publication? Never. Had any other witness ever before

seen him so engaged? Never, Now, sir, I am willing to part with the ex-

planation of his excitement, arising from defect of manner as described by these

witnesses. I am willing to admit, what I do not doubt was the fact, that he

had been warmed by the scene which had just been passing, and felt and ex-

pressed strong indignation at the outrage which had been committed on the

dignity and authority cf the court, and the style in which it had been defended.

Let the scene be remembered, sir, which had just passed. The discussion on
this subject had been going on for four days. The scene of debate had been
changed from one place to another. The affair had become one of general ex-

citement among the people. Mr. Lawless was seeking that crown of martyrdom
which Mr. Foreman had declined. It was necessary that he should be exhib-

ited to the public as a victim about to be sacrificed on the altar of liberty. In
the course of this animated and protracted discussion, the Judge had been told,

again and again, that he teas violating the liberty of the press and trampling on

the right of trial by jury, and the changes had been rung upon these topics, be-

fore the assembled multitude, until the whole scene had become one of feverish

excitement. The Judge had been doomed to abide the pelting of this pitiless

storm for four successive days, while he felt the injustice of the imputations

thus publicly cast upon him, and was conscious that he was in the discharge of

a sacred though unpopular duty. Was it not natural, nay, was it not virtuous,

that he should feel indignant at the insult which had been offered to the court

by the publication, and which had been aggravated by the attempt thus openly

made, in the face of the public, to fasten upon the court the charge of tyranny

and usurpation? Was it strange that in the course of a long argumentative
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opinion, repelling these charges and vindicating the authority and dignity of the

court, he should have felt and exhibited more warmth than in the ordinary
routine of the business of the court? Pray, in what tone of voice does the pre-

siding judge of any court keep order, and rebuke the disturbers of his proceed-
ings in open court? How often has the honorable manager, in his character of

judge, had occasion to maintain the order of his tribunal : how often has he had
occasion to call upon the sheriff or tip-staff to "bring in the man," whose noisy

turbulence was interrupting the administration of justice? and did he, on such
occasions, deem it necessary to keep a pitch-pipe by him to govern the note

of voice in which he should give the order? Is it expected of a judge to be

more or less than man ? Are contempts of court to be rebuked with a gentle-

ness and imbecility that may invite repetition ? Is there not even dignity and
virtue in warmth and energy, when honestly engaged in vindicating the author-

ity of those laws on which the peace, order and happiness of society depend?
And what witness is there, however prejudiced, who imputes to Judge Peck
any great degree of warmth ? Nay, so much as we have all seen displayed on
the bench, on far inferior provocations.

But the Chinese custom, that dreadful Chinese custom! It was realty curious

and amusing to see the effort made to blow into consequence that poor figure

of the Chiuese ciistom, whose only fault was its want of taste. There was not

a single witness who was permitted to escape the question, " Did you hear

the Judge say any thing about a Chinese custom? " If, by any chance, the

question had been omitted to be put to a witness in the first instance, he was
called back again, to have this most important question solemnly repeated to

him; and it was repeated and reiterated so often, that in spite of all my respect

for the honorable gentlemen, and the solemnity of the occasion, I could not

help smiling at the association this awakened in my memory, with the Chinese

Bridge of the steward, in Kotzebue's play of the Stranger. Now, sir, what, is

this mighty affair of the Chinese custom, which gentlemen think so fraught

with proof of personal malice on the part of the Judge ? The witnesses have ex-

plained it, and in a manner which so completely annihilates the inference found-

ed upon it, that I did suppose it would have been abandoned in the argument.

What was the case as thus explained? The counsel for the defendant had

argued that if the article published by Lawless was false, it could do no mis-

chief; because the Opinion of the Judge, which had, also, been published, would

prove the faleshood and prevent the mischief. " True," says the Judge, " if all

who read the article would also read the Opinion, and make the comparison.

But this was not to be expected from the great mass of newspaper readers. The
Opinion had been published in a different newspaper, supported by a different

political party, and had fallen, therefore, among a different class of readers

from those among whom Mr. Lawless' article would circulate. The poison of

the falsehood, therefore, would work, without the salutary antidote, and people

could not know, instinctively, that the article was false. If falsehood always

proved itself, there would be no occasion for laws against slander and libel; no

sense in that custom of China, by which the houses of slanderers were blacked,

to put people on their guard against the inhabitant." Such was the train of

argument in which this poor Chinese custom was introduced—associated with

the laws against slander and libel, and used merely to answer and repel an

argument which had been urged from the bar. Sir, we are on a criminal trial

—

we are not here on a trial of rhetoric. The powers embattled against us may

make mountains of mole-hills, and convert even this obsolete Chinese custom,

though introduced thus argumentatively and by way of illustration, into a burst-

in<r volcano, from which the lava of the Judge's malice was poured out on the

head of Lawless. But we trust that this cause will be tried by the evidence,

and not by the fancies of gentlemen. If the Judge's conduct, manners and lan-

guage are to be relied on as furnishing proof of a malignant and wicked intention,

11
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let us take his conduct, manners and language, as the witnesses have stated them,

not as the honorable managers may please to dramatise them.

But it has been said that the Jud^e was engaged for two or three hours in

pouring out a torrent of abuse on Lawless. The torrent of abuse remains to be
proved. We protest against its being assumed. Not only has no torrent of

abuse been proved; but no abuse at all. For we have examined, specifically.,

•the language relied upon as abusive, and have proved that it was not so

—

not so,

as proved by the witnesses, unless the language of the law as applied to libels

be abusive. Now, sir,—look at the language of Judge McKean in the case of
Oswald: "With respect to the heart of the libeller, it is more dark and base than

that of the assassin, or than his who commits a midnight arson" Sfc. Find any
language from Judge Peck that matches this! Yet it fell from chief justice

McKean, in passing sentence on Oswald, and was spoken in direct reference to

his case—and yet there was not a single member of the legislature of Pennsyl-

vinia that thought judge McKean impeachable. Even Mr. Findlay, though

he thought the court wrong in their judgment, yet admitted that " the only true

causes for an impeachment were bribery and corruption , or a wilful and arbitrary

infraction .of the law"—the very ground which we take in this defence. If it

had been supposed that warmth and even vehemence of language could supply

the proof of guilty purpose, that court had not escaped impeachment. The at-

tempt is here made for the first time ; and the attempt is made to infer such

guilty purpose from a tone and manner and language as mild and subdued as

ever fell from any judge, engaged in a similar office. As to the two or three

hours employed by the Judge in delivering his Opinion, let it be remembered that

he was answering arguments which had consumed four days, and that he was
employed in disabusing the public mind of the popular fallacy, that the power
of attaching for a contempt was an invasion either of the liberty of the press or

the right of trial by jury. Here permit me to turn aside for a moment to ad-

vert to a remark of an honorable manager. He tells us, loftily enough for the

occasion, that he does not consider the liberty of the press and the right of trial

by jury, as popidar topics ; he considers them important ones. And where is

the contradiction? They certainly are important; and is it any denial of their

importance, to say that they are popular ; or does the gentleman mean to say
that nothing really important can be popular? He cannot, I presume, intend

so poor a compliment to the people. The gentleman's real intention, no doubt,

was to impute to us an impious irreverence of those two great rights, by speak-

ing of them as merely popular—trifles fit only to catch the populace. But we dis-

claim a construction which we believe that no man can really think was our's.

The liberty of the press and the right of trial by jury are deservedly popular ;

nor is it matter of wonder that the people are jealous of them, and are so easily

excited to resent the most distant approach to them in a spirit of hostility.

These were the topics which had been handled against Judge Peck, and this

the accusation preferred against the course he was pursuing, in the presence oj

the people and to the people. These arguments and declarations were calculat-

ed to inflame the people. I do not say they were so intended ; but Mr. Bates,
in his deposition, tells us, with a significance that cannot be mistaken, that he
never heard these expressions so often iterated and reiterated in his life. The
Judge could not but have known the effect which such arguments (if arguments
they must be called) were calculated to have on the people. It was his duty
to remove from their minds all such unfounded suspicions and prejudices
against the courts of the country and the laws which they administered, by
showing that in England, where these rights were as sacredly guarded by mag-
na charta as they were in Missouri or any other state of the Union, by their

respective constitutions, and in all these states, themselves, where, in the lan-
guage of Edmund Burke on another occasion, u ten thousand swords would
leap from their scabbards to avenge the slightest insult," either to the liberty of
the press or the trial by jury, the right, nay the duty of the courts to vindicate
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their authority by attachment was held properly consistent with those great and
inestimable rights. The field of argument on these awakening and agitating
topics had been occupied for four days by the gentlemen of the bar. Is it matter
of surprise that the Judge should have required two or three hours to refute

their arguments, and place the matter fully and fairly before the people?
Let me briefly pursue this attempt to infer personal malice and wilful oppres-

sion from the conduct of the Judge, through the few specific charges that yet
remain.

The Judge, we are told, sentenced Lawless to prison among common felons
" an adopted citizen of the Uni ed States, an Irish gentleman, doomed to the sor.i-

ty of common felons." I ask, again,ybr evidence. Give us evidence, and not asser-

tion. Sir, this is part of the poetry of this case. The Judge passed no such
sentence. He ordered him to be imprisoned for the contempt for twen y-four
hours. Oswald was imprisoned for a month. But there was no designation of
the room in which he should be confined: that was left to the ministerial officer.

Nor is it true that Lawless teas earned to thefelons'
1 room at all. So far as there

was any distribution of rooms, at all, in the prison, we are told that the felons'

room was below. Lawless was in the debtors' room. And how Ions; was he
even there? Fifteen minutes; and he was then transferred to the sheriff's office.

" He teas sent to prison!" And is not every man sent to prison, xvho commits a
contempt of a court? was not Oswald sent to prison? teas not Passmore? il A
freeman sent to prison ! " was not Oswald afreeman ? Is not everyfreeman, who
does not know how to ttse his liberty, sent to prison, and rightfully sent there?

But the Judge deprived the man of the profession by which he earned his

living ! Here is another topic, which, any where else, I should suspect was
merely ad captandum. Pray, sir, is not every lawyer deprived of his profession,

who is struck from the rolls? and yet the honorable managers well know that

this is done continually, from one end of the country to the other. Both here

and in England, it is continually done. Tillinghast was struck from the rolls,

not for eighteen months, but forever. So was Darby, in Tennessee, not sus-

pended for eighteen months, to learn better manners, as Lawless was ;
but

struckfrom the rolls of the court, forever. Yet Judge Conkling, who passed the

sentence on Tillinghast, has been thought perfectly innocent by the House of

Representatives; and Judge Haywood has never been drawn even into question,

for Darby's case.

But the honorable managers think that they have discovered an unequivocal

proof of personal malice, and intentional oppression, in the circumstance of the

duration of the sentence. The Judge, they say, took care to measure the time

of the suspension by the exact time which the law had to run: thus demonstra-

ting, as they insist, the intention of the Judge to cut him off from all participa-

tion in these profitable land claims. This is another striking instance of

prepossession working on the evidence, to discolor and distort it. The pun-

ishment was not so meted. The law was passed in May, 1824. It allowed

two years to file the claims, which brings us to May, 1826; and allowed one

year to the court for the decision of the claims, which brings us to May, 1827;

so that at the time of this sentence, the law had thirteen months only to run,

whereas the sentence was for eighteen months. This exact co-extension of the

law and the sentence, is, like many other comments that we have heard, mere

matter of imagination. If the severity of the punishment be thought to argue

malice, what becomes of the other cases that have been held perfectly inno-

cent; those which were decided by Judges Conkling, Haywood, and Liver-

more
As to the suggestion that this was done to cut off Lawless from these claims, in

which he made
=
so high a figure, how does the fact appear on his own evidence ?

He says that as soon as Soulard's case was decided, he dismissed all his

causes, and meant to bring no more. He did not wait, then, for his sentence

of suspension. He placed himself out of court at once, by his own voluntas
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act. He states, as a grievance, that they had to pay three or four thousand

dollars costs, on these dismissions. He is not accurate:—he says that he had

eighty claims in the District Court. The truth is, that he had but eight at St.

Louis, and a few more at St. Genevive;—but why did he dismiss his suits? he

says that there was no hope for any ol them after the principle settled in Sou-

lard's case; but, in truth, other suits were brought by him after that decision,

and the docket proves it. His course was inconsistent with itself; it was mani-

festly the effect of resentment and caprice. The costs, of which he speaks, and

which he chooses to lay at the door of Judge Peck, are costs incurred in the

causes brought by Lawless, after Judge Peck's Opinion was given.

Had it even been, sir, as the honorable managers have alleged, that the con-

tinuance of the suspension was measured by the continuance of the law, and

the design had been to exclude him from any farther appearance in these causes,

there would have been a peculiar propriety in the proceeding, since it was in re-

lation to these causes (hat hchad cast this wanton andunprovoked contempt upon

the court, and soughtto control their future destiny, by infusing the poison of pre-

judice into the public mind. But it was not so.

Mr. President, we have now gone through the several parts of the Judge's

conduct on which the honorable managers rely to prove that malicious purpose

and guilty intention to oppress, which constitutes the soul of this impeachment.
I have examined them, specifically, in order that this honorable Court might

pause over each one ; compare it calmly and deliberately with the case under

trial, stripped of the rhetorical colors which the honorable managers have

thrown upon them, in order that they might judge whether there was any thing

in any one of these circumstances separately, or in the whole combined, to

justify that inference of guilt whicli has been attempted to be drawn from them.

And I submit it, with confidence, to the Court, that if it be once conceded that

the Judge might have believed himself authorized to punish for the contempt
in this case, there is nothing in his manner, language, or sentence more than
is common on every such occasion.

If there be any one who still thinks that the sentence was marked with se-

verity, (which, however, seems impossible to us when we compare the sentence
in this case to those which have been placed before this Court in analogous cases,)
let us turn from the conduct of the Judge to the conduct of Mr. Lawless him-
self, on this occasion, and see whether we do not find in that conduct such an
aggravation of his original offence, as to justify this supposed severity. It is

manifest, from the rule made by the Judge in this case, that, he contemplated,
at first, no other punishment than a suspension from practice: he finally added
to this punishment 24 hours' imprisonment. Let us see whether the conduct of
the accused on the trial was of a character to mitigate or to inflame his pun-
ishment.

The Judge having decided that this was prima facie a contempt, turned to
Mr. Lawless, and offered him the privilege of clearing himself by his own evi-
dence, according to the provisions of the law, in such a case. He said to him,
according to the testimony, " You have a right, sir, to have interrogatories filed,
and to purge yourself of this contempt on your own oath. Do you wish to have
them filed? Will you answer them, if they shall be filed? " What was his re-
ply? The witness, Judge Carr, described the lofty and insulting defiance of
his manner. " I do not wish them filed, and if they are filed I shall not answer
them." This too, in the face of the court and of the public, and in answer to
a proposal thus kindly made, and for his own benefit ! Not satisfied with this
first insult, he offered a paper which he read aloud, and to which he demanded
the signature of the Judge. The witness, Maginnis, says that he does not know
why the paper was offered, unless it was as a bill of exceptions to the Opinion of
the court. But a bill of exceptions always concludes with the words " to which
Opinion the defendant, by his counsel, excepts, and prays that these, his excep-
tions, may be sealed and enrolled"—which is done accordingly. Now, sir, to
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sec whether this paper could have been possibly offered as a bill of exceptions,
let me read it, with the addition of the final clause which I have mentioned,
and which is necessary to give to it the form and effect of a bill of exceptions'.
" Be it remembered, that on the day and year aforesaid, the said court called
upon the said defendant to know whether if there were interrogatories filed in
this cause he would answer them, which the said defendant declined for the
following reasons, which he assigned to said court in the words following :

First, I refuse to answer the above interrogatories, because this court has no
jurisdiction of the offence charged upon me, in manner and form as the court
has proceeded against me. Second, because the positions ascribed in the
article signed "A Citizen," are true, and fairly inferred, and extracted from
the Opinion of this court, in the case of Soulard's widow and heirs vs. the
United States, as published," to which Opinion of the court the defendant by his
counsel, excepts, Stc. To what Opinion! There is none staled. You perceive
that the conclusion, necessary to make it a bill of exceptions, wovild make it

nonsense; a bill of exceptions could not be formed out of these materials.
And again, would a bill of cxreptiom lie in the case, if one could be drawn?

A bill of exceptions in a case of contempt! the thing, 1 believe, would be a per-
fect novelty. What ground does the paper present for a bill cf exceptions ?

It states no opinion of the court which could be matter of error in law. It

states merely that the court called upon the defendant to know whether if

there were interrogatories filed he would answer them. This is all the paper
states the court to have done; and this, you perceive, affirms no legal propo-
sition; it merely propounds the question from the bench to the defendant.
The rest of the paper is wholly employed in stating the refusal of the defendant
to answer such interrogatories, if they should be put, and assigning the reason
of such refusal. Now what is there here to *v Inch a writ cf error could apply?
The function of such a writ is to correct error in law; but there can be no
error in law where no legal proposition is affirmed; and here it is manifest that
none is affirmed.

Could he have intended the paper to ground a motion for a mandamus?
That writ, we know, is always granted on affidavits. It could have been of
no use, therefore, either for a writ of error or a mandamus. It could not have
been licked into the form of a bill of exceptions; and for a mandamus this iso-
lated question of the bench could not have served as the ground-work. The
mandamus must have had a broader foundation; it must have embraced the
whole transaction, and the relief prayed must have pointed, not to this question
but to the restoration of the defendant to his professional privileges. The pa-
per, therefore, could have been intended for the purpose of no legal relief in a
higher tribunal, it could have been pressed upon the court, therefore, for no
other purpose, and with no other view than to insult the tribunal. It re-affirms
the two propositions against which the court had expressly decided; and it is incon-
ceivable to what proper end the Judge could have been required to fix his
signature to such a paper. To have done so, would have been to sign the
death-warrant of his own respectability. Yet the witnesses have told us with
what indecent importunity this paper was pressed upon the bench. Nor did
the matter end here; for after the Judge had very properly refused to sign it,

Mr. Lawless again demanded whether he would admit the paper to be placed
upon record, if he, Lawless, could get the bystanders to sign it. I pray you
sir, and I pray of this honorable Court, to consider the insolence of this propo-
sal. It was an attempt to involve the court in controversy with the by-standers
to enlist those by-standers on the side of Lawless against the court, and thus to
bully and browbeat the court, by force of terror, into this lawless measure.
But he mistook his man. The Judge understood what was due to the dignity
of the bench, and repelled this contumacy with the firmness that became
him.
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Here let us pause, sir, and ask why Mr. Lawless refused to answer interro-

gatories. What objection could he have had? On his examination here he

has had no difficulty in telling us that if he had answered the interrogatories

proposed by Judee Peck, he could safely have affirmed that he had not intend-

ed his publication as a contempt of the court. Why could he not have said

this to Judge Peck? If he had, there would have been an end to the prosecu-

tion. Would it have degraded him to have given this answer? Would any

man of well-regulated mind and morals, who should find that he had had the

misfortune to fall under the censure of a respectable court, hesitate for one

instant to disavow the intention of contempt, if he could do so with a clear

conscience? Nay, would he not be pleased with an opportunity of declaring

his innocence? Does a brave man consider his courage as tarnished by dis-

avowing an affront which he never intended? Does a generous man hesitate

to atone for a wound which he has unintentionally inflicted on another? or do

these sentiments, which are so decent and dignified in private life, lose any

thing of their decorum and dignity by being extended to a court of justice?

Supposing Mr. Lawless, then, to be worthy of a residence in a land of laws,

what reason can be assigned for a refusal, and more especially for a contuma-

cious refusal to avail himself of the common privilege of all persons who have

fallen under a suspicion of contempt, of clearing himself from the charge on

interrogatories? What reason does he himself assign? He says, that he

considered Judge Peck as having prejudged his case, and usurped an authori-

ty which the law did not give him, and, therefore, he would not condescend to

answer interrogatories. But Judge Peck, so far from having prejudged the

case, had not even judged the main question that belonged to it. That ques-

tion was the intention of Lawless, with regard to the alleged contempt. What
had the Judge decided ? He had passed his opinion on the effect of the paper,

considered in itself, but he had not pretended to have looked into Lawless'

heart. He says, by his decision, I have examined this paper, and, judging by

the indications presented on its .face, I should conclude that a contempt was

intended; but you best know your own intentions, and it is your right and

privilege to demand interrogatories, that you may have an opportunity ofdisclaming

the contempt. Will you have interrogatories exhibited; or will you answer

them if they shall be exhibited? Instead of meeting the proposition, as every

temperate and well-ordered mind and heart would have met it, with cheerful-

ness and respect, he answers, haughtily and contemptuously, "No, I will not."

What inference could be drawn by the Judge from this refusal, except that

Lawless was ashamed to deny what he felt to be true, and what all the public

who knew him must have known to be true, and sought to cover his refusal

under this ill-timed arrogance and haughtiness of exterior? Blackstone says,

as you have seen, that the refusal to answer interrogatories in such a case, is,

itself, a new and substantive contempt, deserving a separate punishment. It

surely could have been considered by Judge Peck in no other light than as persist-

ing in the contempt, and in fact repeating it. Now, how was he to act under

such circumstances? Lawless had brought the case to the very issue to which

Jud^e McKean told Oswald he had brought it, in the case in Pennsylvania;
" Either you must bend to the law, or the law to you." Judge McKean
thought it most proper that the defendant should bend to the law, and so did

Judge Peck. Judge McKean was held innocent. You are called upon to

pronounce Judge Peck guilty, and thus to make the law bend to the culprit,

instead of the culprit's bending to the law.

But an honorable manager has said that Lawless was perfectly correct in

refusing to answer, the proposal being against right and liberty ; and yet, sir, it

is the standing form and course of practice on all such occasions. Gentlemen

treat that as an offensive innovation which has been the course of practice ever

since the law of contempt was introduced. You cannot open a book, elemen-

tary or practical, which does not give you these interrogatories as the standing
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order upon the coming in of every defendant on the rule to show cause ; and

it is universally considered, not as an injury, hut as a henefit to the accused
;

as his right and privilege ; hecause it puts it in his power to clear himself of

the contempt on his own evidence. And yet, sir, because Judge Peck tendered

to Mr. Lawless this opportunity, and tendered it to him, expressly, as a right

and privilege given to him by law, in strict conformity with the immemorial and

uniform practice of all courts on like occasions, an honorable manager has per-

mitted his imagination to take fire at it, as a most unprecedented insult, and,

from this small spark, he broke out into that magnificent conflagration at which
this honorable Court, as well as ourselves, were so much amazed ; declaring,

with all the vehemence of voice, and look, and action, that if he had been in

Lawless' place, and such an overture had been made to him, he " would have
dragged the tyrant from his throne, as Virginius did, and finished him on the

spot." And another honorable manager, who has since spoken, adverting to

the same scene, and apparently desirous of supporting his colleague in the sen-

timent, but despairing of rising to his altitude of indignation, exclaimed, that if

he had been in Lawless' place he would ,nt have bten so submissive ; at-

tempting to supply by the significance of his look the inadequacy of his language
to match his emotions. Mr. President, on what times have we fallen? The
time has been that the virtuous and enlightened portions of society considered

it as among their most solemn and imperious duties, to inculcate a reverence
for the laws, and for the tribunals that administered them. In a republic, pre-

eminently, where we have no sovereign but the laws, and the peace, the order,

and happiness of society depend on a prompt and cheerful submission to them,
this deference has been considered as a religious duty. But the times, it seems,
are changed, and our distinguished men expect applause by teaching, from high
places, violence, tumult, disorder in our courts of justice, and even the assas-

sination of judges, for no other offence than the performance of their common
duties. I will not press the topic, for there is far more of pain than of pleasure

in the prospect it offers of coming events. If ruffian force is to be invited into

our halls of justice, what is to protect, our halls of legislation? Why are we to

suppose that the persons of those who make the laws will be held more sacred
than those who administer them? And is our government to become one of vio-

*

lence on the one hand, and terror on the other? Are anarchy and uproar to take
the place of peace and order ; and are the leading men of the nation to advise
and to exhort to this baleful change? Sir, there may be occasions that may
call for a Brutus : but is the misconduct of" a petty, provincial judge," as the
gentlemen have been pleased to call Judge Peck, such an occasion ? Is
the Bench to be made to crouch, with abject fear, before the Bar ; and are
judges to be dragged from their seats and slaughtered whenever they may
cross the wishes of a ferocious advocate ? Is this the conceplion which gen-
tlemen have formed of the decorum and dignity of a court of justice ? We
trust, sir, that better views will be inculcated by the decision in this case ; that

Mr. Lawless, and all other men in his predicament, will be taught, that we are,

here, in a state of peace, and not of revolution ; that burning of houses and
insulting judges is not our fashion ; that this is a land of order, as well as of
liberty, and that, among us, men are respected according to the respect which
they themselves show to the institutions of our country.
The gentlemen have offered another apology for Lawless' refusal to answer

interrogatories, which is, that no interrogatories were, in fact, filed, and that

until they were filed, he was not bound to answer. And why, sir, should they
have been filed, after he had thus insolently declared that he did not wish them
filed, and that, if filed, he would not answer them? They had been offered as

a privilege belonging to himself: the affair rested entirely within his own option:

after he had made that option, and haughtily repelled the offer, what dignity,

what propriety would there have been in the Judge's proceeding to reduce the
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interrogatories to writing, and put them anew? What could have been expected
from such a course but a repetition of the insult which he had already received ?

The gentlemen say, again, that Lawless did not know what the interroga-
tories would be, and, therefore, could not say, in advance, whether he would
answer them, or no. Then why did he say that he would not answer them, at

all ? If he were candidly in doubt from not knowing what the interrogatories
would be, his answer ought to have corresponded with that state of mind, and
he should have asked to see the interrogatories before he should be put to his

decision. But there was no such doubt. He knew well what the interroga-

tories would be. He knew what they must be, according to the standing prac-

tice in such cases. He knew that they would point to his intention ; to that

intention of which he alone could speak with certainty; and with this knowledge
he gave the abrupt and contumaceous answer which has been so often stated.

Now, sir, if Blackstone be correct that the refusal to answer in such a case

is in itself a new and substantive contempt, what smaller punishment could
have been awarded for a refusal so aggravated by the contumacy of its man-
ner, than that which was awarded? Compare it with the punishment which has
been inflicted, without censure, in the other cases that have been brought before

you ; and you will see how little reason there is to infer from it, personal ma-
lice, or a design to oppress, on the part of the respondent.

Mr. President, I have now finished the review of Judge Peck's conduct on
which the honorable managers rely to prove the guilty intention charged in the

impeachment; and I submit it, with deference, but with the firmest confidence

in the result, that there was nothing in the transaction, considered upon the

evidence as it stands, which was not perfectly in the character of a judge; no-
thing in the sentence, unsuited to the occasion. I say upon the evidence as it

stands, in contradistinction to those eloquent exaggerations of it, of which we
have already heard so much, and are destined, I take it for granted, to hear still

more. Our consolation is that the case is not to be decided by the advocates

on either side, nor by an estimate of their comparative merits, but by this en-

lightened and impartial Court, who have too much experience and too strong a

sense of justice to permit themselves to be drawn away from the simple and
naked testimony as stated by the witnesses, to those horror-stricken exhibitions

of it which have been made, and, we have therefore a right to expect, will con-

tinue to be made, by the eminent gentlemen who conduct the prosecution.

Mr. President, a few more remarks and I have done. We are looking, sir,

at intentions on both sides, and have been endeavoring to extract the proof

of them from the conduct of the parties. Mr. Lawless has been held up to us

as an Irish gentleman of high talents and honorable feelings, who has been the

victim of oppression from this brutal Judge. Let us mark the deportment of

Mr. Lawless subsequent to the transaction, and see how far he deserves the

eulogy by which he has been commended to our sympathies. Shortly after the

sentence, he was, we are told by the witnesses, in a porter cellar at St. Louis,

in company with Mr. Maginnis. Mr. West was also there, with the witness

Melloday. Lawless, speaking of the sentence to Maginnis, but at them, (to use

the language of the witness,) declared that " every man in Missouri should

consider the case as his own, and unite in the resentment which he felt to Judge
Peck." Thus, we see, he was enlisting volunteers, raising recruits to make
war upon the Judge. Finding, however, that the witness and his companion
West, were not so ignitable as he had hoped, he proceeded, " Well, I don't care,

I have got Peck exactly where 1 wanted to have Atm." Where had he got him ?

What did he mean? and how long had he wanted to have the Judge there?

Was his want, coeval with his disappointment in Soulard's case? Was it part of

the object of his publication, to draw the Judge into this predicament? If so,

it cannot but be perceived that this was a cold-blooded and most malicious

stratagem, and whether it was so or not, let his memorial to the House of Rep-
resentatives answer. " Just where he wanted to have him." Where was that?
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he had dragged him before the nation, and exhibited him under tbe humiliation

of an impeachment. Sir, there was a double plot. At the very time that this

impeachment was put in motion we are told that there was a proposition insert-

ed in the public papers at St. Louis, for the appointment of a board of commis-
sioners to try these land claims, in lieu of Judge Peck, of which board Mr. Le Due
was to be a member, as recorder. Mr. Le Due, with regard to whom this Court
knows tbat he was a large proprietor in those same land claims, and therefore

just in the condition which rendered it unfit to propose him as a member of this

board. This article was from the pen of Mr. Lawless; and from the sample of

Mr. Le Due, it is easy to see what the complexion of the whole board was de-

signed to be. The condition, therefore, in which Lawless exulted that he had
placed Judge Peck was this; that he would either break him, on the impeach-

ment; or, if he failed in this, that he would so destroy his credit as a judge, as

to facilitate his plan of the adoption of a board, and thus open again that door

to fortune which the integrity and sagacity of the Judge had closed. Such is

the meaning of the general soliloquy with which this gentleman and soldier

consoled himself in the porter cellar. " Well, I do 'nt care, I have got Peck
just where I wanted to have him."

The honorable managers, from the incident thus brought out by Melloday,

(Lawless' own witness,) have, with an expression of the utmost scorn, accused
Judge Peck of raking the porter cellars of St. Louis for evidence. Sir, where
was such a subterranean remark to be expected but from underground; from

such a spirit, in such a place. But the Judge did not rake the porter cellars

for evidence. Melloday was not his witness,—he was brought from St. Louis

to this place by Lawless himself, and he has told you, on his cross examination,

that he had no conversation with Judge Peck until after he had been here dis-

charged as a witness by the managers. It was thin, for the first time, that on

inquiring " why he had been summoned and dismissed without examination,"

the incident that has been mentioned was brought to our knowledge; and we

thought proper to detain him as a witness, on the quo animo of Lawless.

Nor was this incident the only evolution of Lawless' character and spirit

towards the Judge. For after his first effort to get up an impeachment had

failed; two years after, when he had had full time to cool, we are told by the

Sheriff, Walker, that in a conversation which he had with Lawless in his gar-

den, Lawless, in reference to this past affair with Judge Peck, exclaimed, that

" if the Judge would see him so (putting himself into the attitude of a duellist,)

he would forgive him." And upon Walker's attempting to soothe him, with the

remark that it would not do for a Judge to fight a duel, he cried out, " Then by

G— I will have him before the Senate: " and he has kept his threat. Whether

he shall succeed in the sacrifice of his intended victim, will depend upon your

justice, of which w, at least, entertain no doubt.

Nor was it by these occasional ebullitions, only, that the temper of this man
towards Judge Peck was betrayed. There is evidence far more deliberate of

the deep and deadly war of extermination on which he had resolved. The
libel in the case of Soulard was not the last act of hostility of that character.

He may be truly said to have watched, and waylaid, and beset the official path

of Judge Peck, and to have sprung upon him whenever he thought he could

strike an effectual blow, either at his peace or reputation. Permit me to call

your attention to two documents which the honorable managers have caused to

be printed, no doubt for the purpose of casting censure on Judge Peck, and

vindicating the course of Mr. Lawless. I shall be much surprised if they do

not produce consequences exactly the reverse, and illustrate the malignant

spirit which we have imputed to Lawless. The first of them is the record of

the Judge's decision in Chouteau's case, which you will observe was decided

after that of Soulard. The avowed purpose for which the honorable managers

have caused this document to be printed, is to show that Judge Peck in the

last case, confessed that he had committed an error in the former, and thereby

7<2
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had acknowledged the justice of that very criticism of Lawless which he had
nevertheless punished so severely as a contempt of court. Now, sir, there is

just truth enough in this statement to furnish a pretext for the charge, while it is

manifest to every reader of common candour and ordinary sagacity that the
error which the Judge does confess, redounds to his honor as a Judge, while it

has not the slightest connection with those errors that form the subject of Law-
less' libellous publication. Permit me, sir, to explain this point for the honor of
the Judge and the confusion of his accuser—if indeed there be sufficient grace
left in that quarter to feel confusion under any exposure. You will observe
that when Judge Peck decided Soulard's case, he had never seen the royal
order of August, 1770, and knew nothing of the character or provisions of that
order. The counsel in the cause had never seen it, and were as ignorant of its

contents as the Judge upon the bench. All that any of them had seen, in the
way of Spanish law, touching these land claims, were the successive Regula-
tions of the Governors O'Reilly and Gayoso, and of the intendant Morales.
But among the claims offered in evidence in the case of Soulard, there were
several which did not conform to the Regulations, and the question was, how
they came to be confirmed? The Judge, having observed that the two gover-
nors and the intendant had, all in succession, exercised the power of making
laws for the government of these grants, supposed all their regulations to stand
on an equal footing, in point of authority, and referred all these anomalous con-
firmations to a general dispensing power with their own laws, which these offi-

cers were supposed to possess. Such was the state of information, and such
the opinion which he entertained, at the time of the decision of Soulard's case.
But after that decision, and before the case of Chouteau came on, the Royal
order of August 1770 had been procured from Spain, and threw an entirely new
light upon the whole subject of these Regulations. That order was found to

be an express confirmation by the King of the Regulations of O'Reilly, and a
declaration that those regulations should remain in force until they should be
altered by the authority of his majesty himself. Hence it was apparent that

the provincial regulations did not rest, as the Judge had supposed, on the mere
authority of the Provincial officers; but that O'Reilly's Regulations, at least,

stood on the authority of the King himself, and were to remain unalterable ex-
cept by his Catholic Majesty. Hence it was apparent that the governors of
the province possessed no such power to dispense with these Regulations, which
the Judge had attributed to them in the case of Soulard, and he had the mag-
nanimity to confess the error ; whereupon, Mr. Lawless springs upon him,
through the columns of the newspaper, and, in the article which has been read
to you in evidence, reproaches him with having punished him for charging error
in his opinion in the case of Soulard, and then coming out in Chouteau's case,
and confessing the error himself, as if the Judge had admitted the very errors
which Lawless had ascribed to him, or any error which affected the validity of
the opinion in the case of Soulard, whereas, in truth, the error which had been
shown to the Judge, by the new light cast upon the subject, had no manner of
relation or resemblance to the misrepresentations for which Lawless had been
punished; and left the opinion in Soulard's case just as invulnerable as it was be-
fore. So that this publication of Lawless in Chouteau's case is only another
specimen of his aptitude and propensity for misrepresentation, and of the settled

hostility with which he hung upon the steps of the Judge.
Next came the case of Mackey Wherry for decision. This has, also, been

here printed by the honorable managers. In the previous cases, there had
been too much reason to suspect collusion, between the applicants and the

granting officers of the crown ; but as long as the matter continued to be
the subject of suspicion, merely, it had drawn no animadversion from the Bench.
But, in the case of Wherry, the fraud was so palpable that the Judge could
shut his eyes to it no longer. He saw Dclassus, Soulard, and others concerned
in what he thought a gross fraud, and, in the judicial opinion which he ex-



MR. WIRT'S ARGUMENT. 571

pressed on the occasion, he puts the decree, as it was his duty to do, distinctly
and expressly on the ground of fraud. Whereupon out comes Lawless with
another publication, inciting, irritating, and exhorting the claimants, the wit-
nesses and their relatives to assail the Judge, for the conscientious opinion
thus expressed in the discharge of his judicial duties, in the shape either of an
action of slander, or in any other form more congenial with their exasperated
feelings. Permit me, sir, to read this incendiary paper to the Court. It is found
in the " St. Louis Beacon " of 17th June, 1829. [Here Mr. Wirt read the ar-
ticle, as follows :—

]

" Our readers will perhaps recollect that, sometime in February last, Judge
Peck published in the Missiouri Republican an article purporting to be an
argument against the claim of Joseph Wherry and others, to the confirmation
of their title to a tract of 1600 arpens, granted to the father of the petitioners
by the Lt. Governor of LTpper Louisiana. Amongst other positions taken in
that argument by Mr. Judge Peck, were the following, to wit: That the
" claim was fraudulent in its inception" and " was an intentional fraud not con-
fined to the original claimant, but extending to the officer making the concession,
and implicating Soulard, the surveyor, in ichose hand-writing the concession is

proved to be." Again, Mr. Judge Peck informs the public, " that, on the
hearing of the case of the heirs of Maelcay, deceased, some days since, the Court
(meaning himself, Mr. Judge Peck) believed, and now has no doubt but that three

of the officers of the former Governor were concerned in antedating the concession
upon wliich that claim teas founded, viz. the Lt. Governor, (Col. Charles De-
hault Delassus,) the surveyor, (Antoine Soulard) and the commandant of the
Post of St. Andre, (James Mackay) in u'hose favor the concession was made.'''

Besides the above charges of fraud and antedate against the officers mention-
ed, Mr. Judge Peck pretty plainly gives the public to understand, that the
testimony of M. Marie P. Leduc (formerly private Secretary of the Lt. Gover-
nor of Upper Louisiana, and now presiding Judge of the County Court of the
County of St. Louis) goes not only to establish the charge of fraud and mal-
practice against those officers, but furnishes conclusions by no means advanta-
geous to the moral character of the witness himself.

" It may be recollected, that the errors of this argument have been already
pointed out, in an article signed ' a Citizen,'' published in the Missouri Re-
publican of the 9th of March last, and written, as we are informed, by Mr.
Lawless, who was counsel for the petitioners, and that Mr. Leduc, in order to
enable the public to appreciate Judge Peck's insinuations against him, has
published in the same journal, his testimony as actually given. We were
much gratified that, thus far, Mr. Judge Peck's attack upon the reputation of
his fellow-citizens was treated as it deserved; and we now have the satisfac-

tion to state, on authority, that Col. Delassus (now at New Orleans) has de-
clared it his intention to appeal to the law of the land for protection from Mr.
Judge Peck's denunciations. He feels, as was anticipated, indignant that his

well-earned reputation should be withered by the " breath from the nostrils "

of a District Judge of the United States for the District of Missouri ! ! ! Col.
Delassus has consulted eminent counsel, who have informed him that a libel is

not less a libel for appearing in the garb of a judicial argument, gratuitously

inserted by the author in a public newspaper, and that Judge Peck, if he has
libelled Col. Delassus, is responsible criminally and civilly to the same extent

that any other citizen would be.
" We for our part, hope, that the question ofjudicial impunity and power may

be tested in this way. If the law be, that a judge can, in the shape of a news-
paper essay, fling his unwarranted slanders on the best men in society—can
blast the fair fame ofthe living and the dead—we say, that the sooner the law is

altered the better. We however cannot believe, that, in the United States, such
can be the law. Such a doctrine is repelled by all our institutions. We wish not to
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be understood to contend that a judge, acting in the regular course of judicial

proceedings, and within the limits of his function, should be liable to be sued

for slander or libel; but we do believe that when a judge, wantonly and without

any legal or official obligation upon him to do so, deliberately composes a

labored essay, containing charges of fraud, perjury and prevarication, against

respectable individuals, and causes that essay to be printed and published, he

loses all title to judicial impunity; and upon this ground we repeat, that, if the

charges made by Judge Peck against Col. Delassus are false, he, Judge Peck,

ouffht to be considered and dealt with as a malicious libeller,"

And this, sir, for no other offence, than the conscientious discharge of a public

and painful duty !

One would have thought, sir, that Lawless might have been satisfied with

these attacks on the Judge's official conduct. One would have supposed at

least, that the Judge's personal misfortunes would have disarmed him. Coming
from a nation distinguished for its generosity, and trained, as we are told, to

the profession of arms, with which we have always been accustomed to asso-

ciate only the best and noblest feelings of our nature, it was certainly not to

have been anticipated that he would prove such a recreant to the land of his

birth, and to his chosen profession, as to make these very misfortunes the sub-

ject of reproach in the public newspapers. Yet, hear the manner in which he

taunts the Judge on the temporary blindness with which it had been the plea-

sure of Providence to visit him. That blindness, be it observed, had never in-

terrupted the discharge of his official duties. No session of a court had been

prevented, and no suitor had ever complained of neglect or delay. [Here Mr.
Wirt read the article, as follows :—

]

" Lord Mansfield, in the full vigor of his mental faculties, resigned his seat as

Chief Justice of England, because his eye-sight had become defective. Here we
see one of the greatest judges that ever sat in a court of justice exhibit, by an

act which admits of no doubt, his sense of judicial obligation. It does not appear

that any objection had ever been taken by client or counsel to Lord Mansfield on

account of his declining vision, or that any popular murmur was ever heard

against him on that subject. His own conscience—his accurate knowledge of

the nature and extent of the functions of a judge—his conviction of the impos-

sibility ofa blind man's administering justice or expounding or applying the law to

the satisfaction of the parties, or with due precision and accuracy, impelled

him to the honorable act of resigning his high and lucrative office. We cannot

help contrasting this noble proceeding of Lord Mansfield with conduct of a

totally opposite character on this side the Atlantic and the Mississippi. We
have seen, to our utter indignation, we confess, and ineffable disgust, a judge

with a bandage over his eyes, year after year, presuming to sit in judgment on

the rights and titles of his fellow-citizens. We have seen this man using other

men's eyes for the purpose ofjudicial inspection—we have seen him taking the

law upon trust,—signing records upon trust, and, in fact, exhibiting, as a mere

automaton judge, in every instance where physical vision was necessary to the

execution of a judicial duty. It is difficult to conceive a greater abandon-

ment than this amounts to, of every delicate sentiment,—thus to cling to office

and emolument, while utterly unfit and undeserving of either, shows a callous-

ness of soul—an indifference to public opinion, and to the interests of justice,

that must shock every man of sense and honor. Yet this offender has perse-

vered for years in this course, and might, for aught we see to the contrary,

have continued it to the end of his life, utterly irresponsible to the nation, and

untangible by any code or court of criminal justice that we know of. It is the

general opinion that impeachment does not reach his case; if not, what other

mode exists of ridding the nation of such a nuisance? We know of but one, to

wit: that of subjecting the judges, like all other public servants, to a depen-
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dence on the nation's will. The amendments to the constitution of Missouri

will effect this as far as respects our state judiciary, and it is to be hoped that

the same principle will be brought, sooner or later, to bear on the Constitution

of the Union. The arguments in favor of subjecting our state judiciary to the

control of the people apply with increased force to the judiciary of the United
States. The particular case to which we have alluded is that of a Federal

judge; but it is an excellent illustration of the mischief with which our present

state judicial tenure is pregnant, and of the wise policy of the proposed Con-
stitutional amendment. The following extract of a letter of Mr. Jefferson,

will show that if he were now alive he would sanction those amendments.
They are in fact suggested by him.
" < To W. T. Barry, July 2, 1822.
" ' Let the future appointments of judges be for four or six years, and renew-

able by the President and Senate. This will bring their conduct, at regular

periods, under revision and probation; and may keep them in equipoise between
the General and special Governments.' "

And this, sir, is the liberty of the press ! And if this impeachment shall find

favor here, such is to be the condition of the judges of our country. I make
no farther comments, sir, on this inhuman article ; I leave it to make its own,
and to find such favor as it may, among the good and the wise.

Mr. President, I have now, under the pressure of ill health, and deep afflic-

tion of spirit, discharged the painful duty which rested upon me. I have spoken
professionally, and trust that I may not be so misunderstood, as to be supposed
capable of finding enjoyment in the wounds I may have inflicted. They are

as painful to me as to others. But our duties, sir, whether pleasant or painful,

must be done ; and I should be unworthy of a place at your bar, if I could

permit any ill-timed delicacy to interfere with their firm and faithful discharge.

The question before you, sir, is not that of Judge Peck alone. It is the ques-
tion of the independence'of the American judiciary. It is in his person that

that independence is sought to be violated. Is this Court prepared to suspend
the sword by a hair over the heads of our judges, and constrain them to the

performance of their duties amidst fear and trembling from the terrors of an
impeachment? Or will you not rather, by your decision, maintain them in that

firm, enlightened, and honest discharge of their duties, which has heretofore

so pre-eminently distinguished them ? Can you sacrifice such a man as Judge
Peck to such a man as Lawless ? Can you, by such a precedent strike a

panic throughout the American bench, and fill the bosoms of all the reflecting,

the wise and good, with dismay and despair? Sir, there is not a considerate

man who has not long regarded a pure, firm, enlightened judiciary as the great

sheet-anchor of our national constitution. Snap the cable that binds us to that,

and farewell to our Union and the yet dawning glories of our Republic. I com-
mit the subject to you, sir, without any apprehension of so dreadful a catastrophe

from a tribunal like this.
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(no. ii.)

(A.)

SPANISH REGULATIONS OF GRANTS.

EXTRACTS FROM THE CODE OF SPANISH LAWS, ENTITLED " RECOPILACION DE LASLEYES DE INDIAS."

Of the sale, composition and grant of lands, grounds, and waters.

Liber 4.

—

Title 12.

Law 1. Lmis and grounds may be granted to new settlers. They may have authoritu
over the Indians. What is Peonia and Cavalleria.

'

That our subjects may apply themselves to the exploration and settlement of the
Indies, and that they may live with comfort and convenience, which we desire it is
therefore, our will, that houses, grounds, lands, cavallerias, and peonias, be granted to all
those who shall settle new lands in the villages and places that the Governor of the
new settlement shall mark out for them. There shall be a distinction made between
gentlemen and laborers (peones) and those who shall be of less grade and merit and
in proportion to their services, the lands shall be increased and ameliorated, for prose-
cuting agriculture and the tending of cattle. After a residence in those settlements for
four years, and labor therein, we grant them power thereafter, to sell their possessions
or dispose of them at pleasure, as their own property. The Governor, or whoever shall
exercise our power, shall allot the Indians to them, according to their character when
the grant shall have been made, so that they may enjoy their lands and improvements
in conformity with established laws and regulations. And, because it might happen in
the partition of the lands, that some doubts might arise as to the quantities we declare
that a peonia is a lot of ground fifty feet broad and one hundred long, one hundred
fanegas of arable land for wheat or barley, ten of maize, two huebras of land for
vegetables, and eight of unarable ground for planting of trees, and pasturage for ten
breeding sows, twenty cows, five mares, one hundred sheep, and twenty goats. A
cavalleria is a lot of ground one hundred feet broad and two hundred lono-'and
equal in other respects to five peonias, which would be five hundred faneo-as of ^arable
land for wheat or barley, fifty for maize, ten huebras for vegetables, forty for trees and
pasturage for fifty breeding sows, one hundred cows, twenty mares, five hundred sheep
and one hundred goats. And we command that the division shall be so made that
there may be an equal share to all of the good, bad, and indifferent land.

Law 2. Condition of making the grants in the new settlements.

To those who shall have lands and lots in the new settlement of any province there
shall not be granted or distributed any lands in another province, unless they shall have
left their first residence, and proceeded to reside in the new settlement, except thev
shall have continued the four years necessary to acquire property in the lands or shall
have forsaken them, or failed to reap the advantage of the term of their residence from
its being incomplete. And we declare the allotment of lands made contrary to the
provisions of this our law, to be null ; and we condemn the violators thereof to the pun-
ishment of our displeasure, and the payment of 10,000 maravedis for our Camara.
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Law 3. ffithin a certain time, and under penally of this law, houses shall be erected, and
the pasturage cattled.

Those who shall accept lots of cavallerias and peonias, shall be obliged to have them
built upon, the houses occupied, and the portions of arable land divided and cultivated,

and the pasturage planted and cattled, within a limited time, specified by their orders.

Those who shall fail to do so, shall be subjected to the loss of their lands and lots, be-

sides a certain sum to be paid to the Republic, with a satisfactory bond.

Law 4. The Viceroys may grant lands and lots to those who will settle them.

If, in the Indies already discovered, there be suitable situations and places for found-

ing settlements, and any persons should apply to establish themselves therein, that they

may be able to do it with pleasure and advantage, the Viceroys shall have power to

grant them, in my name, lands, lots, and waters, provided they affect not the claim of

third persons, and be granted during my pleasure.

Law 5. The partition of lands shall be with advice of the Cabildo, and the Regidors shall

be preferred.

At the distribution of lands, waters, watering places, and pasturages, among those who
are to cultivate them, the Viceroys or Governors, who have the power from us, shall

proceed, by the advice of the Cabildos of the towns or villages. But, if the Regidors

have no lands or lots proportioned, they shall be preferred. The Indians shall be al-

lowed to retain their lands, improvements, and pasturages, so that they may be supplied

with what is necessary, and may have every possible facility for the support of- their

houses and families.

Law 6. Lands to be allotted in presence of the Jlttorney, (Procurador,) of the place.

At the distribution of the lands by cavallerias and peonias, which may be made to the

inhabitants, we command that the Attorney of the town or village where it is made,

shall be present.

Law 7. Lands to be distributed without preference ofpersons, or injury to the Indians.

We command that the distribution of lands, both in the new settlements, and in the

places and Districts already settled, be made with equity, and without any distinction oi

preference of persons, or injury to the Indians.

Law 8. To whom application must be made for lots, lands, and 'waters.

We order that application for lands or lots, in towns or villages, where our Audiencia

may be established, shall be made by presentation of petitions to the Cabildo, which, after

having conferred, shall appoint two Regidors as Deputies to represent to the Viceroy

or President the opinion of the Cabildo, and, being examined by the viceroy or Presi-

dent and the Deputies, the warrant shall be signed by all of them, in presence of the

Clerk of the Cabildo. If the petition ask lands for the use of mechanical professions, it

shall be presented to the Viceroy or President, and he shall remi* it to the Cabilod,

which, after consultation, shall take the opinion of a Etegidor, so that the Viceroy, or

President, may thereupon determine the case as may be proper.

Law 9. Lands shall not be granted in prejudice of the Indians, and those granted shall

be returned to their owners.

We command that the lands which may be granted to Spaniards, shall be without
prejudice to the Indians, and that those granted to their injury, shall be restored to their

rightful owners.

Law 10. Lands shall be distributed to explorers and settlers, and they shall not sell them
to ecclesiastics.

The lands shall be prudently distributed among the explorers and ancient settlers and
their descendants, who may have remained on the lands ; of whom, those having the
best titles shall be preferred, and they shall not sell them to churches, monasteries, nor
any ecclesiastic persons, under penalty of losing them, and of their being granted to

others.

Law 11. Possession shall be taken of the lands granted, ivithin three months, and planting
commenced, under penalty of losing them, in case offailure.

All the inhabitants and residents to whom lands shall have been distributed, shall be
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obliged, within the term of three months, to take possession of them, and shall plant all

their boundaries with trees, so that, besides putting the land in good culture, they may-

have the benefit of wood. If, within the said term, the above requirements be not ful-

filled, they shall be subjected to the loss of the lands, which shall be granted to some
other settler. This shall have effect, not only in regard to lands, but also to settlements

within the limits of every town or village.

Law V2. Grazing grounds for cattle to be removed from the villages andfields of the In-

dians.

Because of the injury caused to the fields of the Indians, by the cattle, horses, hogs,

&c, especially by those left without any watch, Ave command that the grazing gronnris

be granted in those places whence injury may not result to the Indians ; and, whenever
granted, they shall be far from their villages and fields, for there are lands removed at a

distance from them where cattle may graze, without prejudice to any. The Justices

shall provide that the owners of the herds, and those interested in the public good, place

herdsmen sufficient to prevent damages, and, whenever any shall be done, that repara-

tion shall be made.

Law 13. Viceroys shall cause the herds to be withdrawn from irrigated lands, and them
to be sown with reheat.

We command the Viceroys to inform themselves of the lands that are watered, and

to order the herds to be withdrawn from them, and that they be sown in wheat, unless

the owners shall have warrants for holding ground of this character.

Law 14. Possessors of binds, grounds, chacras, and cavallerias, under legal titles, shall

be maintained therein, and the rest restored to the King.

As we have succeeded to the entire seignory of the Indies, and as all the lands and
soil that have not been granted away by the Kings our predecessors, or by us in our

name, belong to our patrimony and Royal Crown, it is proper that all lands held under

false and illegal titles should be restored to us; and that all the land that shall remain,

after reserving what may be necessary for constructions, commons, and pasturages, for

the places which are settled, not only for the present, but for the future ; and after dis-

tributing to the Indians what may be necessary for tillage and herding, confirming the

land they now hold, and granting them more, shall be free for grants and dispositions

thereof, at our pleasure. For this purpose, we command the Viceroys and Presidents

of Audiencias, to appoint a time at which the possessors shall appear before them and

the Ministers of the Audiencias, who shall name the titles of lands, grounds, chacras,

and cavallierias, and confirm those who shall possess good ones, or just prescription in

the possession thereof, and the rest shall be returned to us, to be disposed of at our

pleasure.

Law ]5. Lands to be admitted to composition.

Considering the greater benefit of our subjects, we order and command the Viceroys

and Presiding Governors not to interfere in the lands fixed by their predecessors, and'

to suffer the owners thereof to remain in quiet possession. Those who shall have en-

tered upon, and taken up more land than they owned, shall be admitted to moderate

composition for the excess, and new patents shall be issued to them. All the lands that

shall remain to be adjusted, shall be offered at public sale, and knocked down to the

highest bidder, and the rent thereof to be fixed according to the laws and ordinances

of the Kingdoms of Castile. We transmit to the Viceroys and Presidents the forms,

in which the above shall be executed, so as to be done with the least possible cost; and

to avoid what would attend the collection, they shall direct our royal officers of each

district to make it themselves, availing themselves of our Royal Audiencias, and, where

they are not established, of our Corregidors. And, because some lands have been

granted by public officers who had not the power thereto, and which have been con-

firmed by us, in our Council, we, therefore, order, that all those to whom warrants of

confirmation have been issued, may be at liberty to retain them, and shall be maintained

in the possession of what land may be specified therein, and they shall be admitted in

regard to the exces3 to the benefit of this law.

Law 16. Lands to be sold and granted, under the conditions of this law, and confirmation

to be received.

To avoid the evils and injuries attending the sale or grant of cavallerias, peonias, and

73
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other lots of ground, to the Spaniards, in prejudice of the Indians, upon suspicious in-

formation of witnesses, we order and command, that, whenever they may be sold or

granted, it shall be with consultation of the Fiscals of our Royal Audiencias, whose care

it shall be to ascertain the character of the witnesses and their informations. The Pre-
sidents and Audiencias, if they shall govern, may grant or sell them with advice of the

Junta of Hacienda, where they shall appear to belong to us, putting them up at public

sale, and adjudging them to the highest bidder. Where the Indians bought, or had
grants of lands from the Viceroys, they shall be maintained therein. The parties in-

terested must receive the confirmation of their patents, in the usual time observed in

the grants of the encomiendas of Indians.

Law 17. Compositions of lands not allowed, where they have belonged to Indians, or been

held underfalse titles.

To favor and protect the Indians in their rights, we order that no compositions of
lands shall be allowed, when they may have been acquired by the Spaniards of the In-

dians, against our Royal ordinances, or may have been held by false titles, I will that

the Fiscal Protectors, or those of the Audiencias, where there are no Fiscal Protectors,

shall invalidate such contracts by the means allowed them in the ordinances. And we
charge the Viceroys, Presidents, and Audiencias, to render them every assistance in

their duty.

Law 18. Lands to be left to the Indians.

We order, that the sale, grant, and composition of lands be made with regard for the

Indians, that they be suffered to retain all and singular the lands, wr aters, and meadows,
which they possessed. And the lands through which they have cut ditches and made
after improvements increasing their fertility, shall especially be reserved, and, in no
case, shall they be sold or alienated. The Judges appointed for this purpose shall spe-

cify the Indians remaining on the lands, and what portion has been left to the old tri-

butaries, Caciques, Governors, the retired, and to communities.

Law 19. JVo composition of lands shall be allowed, where they have not been held ten years.

The Indians to be preferred.

Composition of lands shall not be allowed, if the party have not held them ten years,

although he may urge that he is in possession of them. This argument, alone, shall

not be received. The tribes of Indians shall be allowed composition in preference of
all other persons.

Law 20. Viceroys and Presidents may revoke grants of lands made by Cabildos, and
admit them to compromise.

We will that the Viceroys and President Governors may revoke and annul the
grants of lands made by the Cabildos of towns, within their districts, if they shall not
have been confirmed by us ; and if they shall have belonged to the Indians, that they
order them to be restored ; the uncultivated parts to remain as such, and those who shall

have held these lands shall be admitted to composition, taking to ourselves what part of
them shall be just.

Law 21. Viceroys and Presidents are not to issue commissions of composition and sales

of lands without evident necessity, and advising the King thereof

If any persons shall have occupied the lands of public places and of corporations,
they shall be restored to them, according to the law of Toledo, and those prescribing
the form of restitution, and the cases where individuals shall have the right of pre-emp-
tion. And we command the Viceroys and Presidents not to furnish commissions for

the sale and composition of lands, unless through necessity, and after having advised us
of the causes therefor, of the places at which they are, to whom given, and the time
they have had them ; and we command them, whenever they shall have cause to issue
these commissions, that they appoint persons whose age, experience, and good parts,

may secure the best execution.
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(B.)

ROYAL ORDINANCE.

I, the Kins, influenced by the paternal love which all my subjects, even the most dis-

tant, merit of me, and by that sincere desire which I have felt, ever since my elevation

to the throne, to render uniform the government of the vast empires that God has en-
trusted to me, and to place my extensive dominions of the two Americas in proper
order and defence, and to render them prosperous, have resolved, from the best informa-

tion and mature reflection, to establish, in the kingdom of New Spain, Intendants of
Army and Province; that, being provided with competent authority and salaries, they
may govern the towns and inhabitants in peace, and with justice, as to what is confided

to them by these regulations ; may preserve their police, and secure the lawful claims
of my Royal treasury, with the integrity, zeal, and vigilance, prescribed by the wise
laws of the Indies, and the two Royal ordinances published by my august Father and
Lord D. Felipe Quinto, and my beloved brother, D. Fernando the Sixth, on the fourth

of July, one thousand seven hundred and eighteen, and the thirteenth of October, one
thousand seven hundred and forty-nine ; whose wise and just laws I wish to be faithfully

observed by the Intendants of the said Kingdom, with the extensions and restrictions to

be expressed in the Articles of this Ordinance and Regulation.

Article 1. That my Royal will may have its effect, fully and promptly, I order that

Empire to be divided, for the present, into twelve Intendencies, exclusively of the Cali-

fornias, and that, hereafter, the territory or limits of each Intendency, to bear the name
of its capital city, shall be considered as one Province alone. In this capital the Intend-
ant shall reside, and what are at present termed Provinces, shall be called Partidas,

(Districts) and bear the names of the former. One of these Intendencies shall be the
General Intendency of Army and Province, and shall be established in the capital of
Mexico. The eleven others shall be of Province alone, and of which, one shall be es-

tablished at the city of Puebla de los Angeles ; another, at the town and station of New
Vera Cruz ; one at the city of Merida de Yucatan ; at the city of Antequerade Oaxaca

;

at the city of Valladolid de Mechoacan ; at the city of Santa Fe de Guanaxuato ; at the

city of San Louis Potosi ; at the city of Guadalaxara ; at the city of Zacatecas ; and one
at the city of Durango ; the other shall be that already established at the city of Auspe,
and extends to the two Provinces of Sanora and Sinaloa. Each of the above Intenden-
cies shall comprehend the jurisdictions, territories, and districts, allotted to them, re-

spectively, at the end of these regulations, which shall be delivered to the new Intend-

ants, whom I may appoint, with their corresponding commissions, (to be issued, for the

present, by the office of State and of the General Despatch of the Indies.) I reserve to

myself, to appoint, forever, and during my pleasure, to these offices, persons distin-

guished for their zeal, integrity, intelligence, and deportment, who will relieve me of
my cares, by my committing to them the immediate government and protection of my
people.

Art. 2. The viceroy of New Spain shall continue, with the full extent of the supe-
rior authority, and various powers conferred on him, by my Royal commission and in-

struction, and by the laws of the Indies, as the Governor and Captain General over that

District. To these high offices is added that of President of the Audiencia and Chance-
ry of the Metropolis of Mexico. But the superintendence and regulation of my Royal
Treasury, in all its branches and revenue, is committed to the care, direction, and man-
agement, of the Intendency General of the Army and Treasury, to be established in

the said Capital ; and the other Intendencies of Province, which I order by these Regula-
tions to be created, shall be subordinate to it.

Art. 6. Of the Junta Superior.—This Junta shall meet once or twice every week,
on the days and at the hours which the Superintendant shall appoint, according to his

own important occupations, and those of the other Vocals, (Members,) but, if any urgent

occasion happen, he shall have power to convene extraordinary Juntas. But all these

shall be governed by the present Regulations, and the Orders which I shall furnish in

future, for rendering uniform, as far as possible, in the Provinces of the said Empire,

the government of, and administration of justice in, matters relating to my Royal
Treasury, and to War.

This Superior Junta shall not only have exclusive jurisdiction of these two branches

or objects, but of the public property, and revenue, and community, goods of the towris
;

for the management and judicial superintendence of which, I confer on this Junta what
jurisdiction and powers may be necessary, to the absolute exclusion of all my tribunals,

and it shall be subordinate to my royal person alone, through the Office of the Universal
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Despatch of the Indies. The cases which arise under the ordinary Royal jurisdiction,

and those of Police and Government, in appeal from the Intendants, their Sub-delegates,

and other common judges, shall remain subject to the Audiencia of the District in which

they may occur, as they are by the laws of the Indies.

7. The political Governments of Puebla de los Angeles, of Nueva Vizcaya, Sonora,

andSinaloa, the offices of Corregidor, for Mexico and Antequerade Oaxaca, that of Vera

Cruz to be created, and the offices of Superior Alcalde or Corregidor for Valladolid,

Guanaxuato, San Luis Potosi, and Zacatecas, shall be respectively united with the In-

tendencies which I establish in said Capitals and their provinces, and the emoluments at

present enjoyed by them who hold the said offices, shall cease, and the President Regent
of the Audiencia of Guadalaxara, shall, for the present, govern that Intendency. And
I command that the Intendants have in charge the four branches or subjects of Justice,

Police, Treasury, and War, giving them, for this purpose, as I do, all the necessary ju-

risdiction and powers. These Intendencies shall be subordinate and dependent, in re-

Tardto the two first branches ; those of Arispe and Denango, on the Commandant General

of their provinces, the other ten on the Vice Roy, and all of them shall be subordinate to

the Territorial Audiencias, according to the distinction of commands, the nature of the

cases and objects of their cognizance, and conformably with the collected laws of the

Indies, as will be explained in the body of this ordinance ; for it is my Royal intention

that the jurisdictions established therein, shall not all concur in one person, by confound-

in or or changing, or by implication. These regulations are principally intended to pre-

vent the frequent difficulties and questions of jurisdiction that would arise between Gov-
ernors, Corregidors, or Superior Alcaldes, if these ancient offices should remain distinct.

in the capitals and provinces where the new ones are now established.

81. The Intendants shall also be the exclusive judges of the causes and questions

that may arise in the district of their provinces, about the sale, composition, and grant

of Royal lands, and of seignary, it being required of their possessors and of those who
pretend to new grants of them, to produce their rights and institute their claims before

the same Intendants, so that these matters being legally prepared in conjunction with a

promoter of my Royal Treasury, whom they may appoint, may be decided upon, the
opinion of their ordinary Assessors being heard, and they may admit appeals to the Su-
perior Junta de Hacienda; or, if the parties interested do not appeal, they shall commu-
nicate to it the original proceedings for its information when they shall judge these pro-

ceedings ready for the issuing of the warrant. Being seen by the Junta, they shall be
returned, and the warrant issued, unless some difficulty occur ; and then, before execu-
ting it, the measures found to be neglected by the Junta shall be observed. The proper
confirmations shall, in consequence, be furnished by the same Superior Junta, in due time,
which shall proceed in the case, as also the Intendants, their sub-delegates and others,

in conformity with the royal regulation of the 15th of October, 1754, as far as it may
not be opposed to the requirements of the latter, without losing sight of the wise dispo-

sitions of the laws cited therein, and of the 9th title 12
s
lib. 4.

No. 10.—(Belongs to article 81.)

Royal Regulation of October 1 5, 1754.

Experience having proved the inconveniences that arise to my subjects of the King-
doms of the Indies, from the decree issued by Royal order of the 24th of November,
1735, that those who would enter upon the Royal possessions of those dominions, should
necessarily apply to my Royal person, to obtain their confirmation within the time as-
signed, under the penalty of losing them, in case of their failure to do so; and many
persons having failed to avail themselves of this benefit, from their inability to sustain
the expense of an application to this Court to obtain the confirmation of what they com-
promised for or purchased, it being of small amount, or some few caballerias, (lots)

and those who may apply, from their purchases being of greater value, are at great ex-
pense, on account of the testimony they must present, the transmission of money, the
appointment of agents, and other necessary expenses, that usually exceed the principal
sum paid for the composition or purchase of these Royal lands before the Sub dele-
gates ; and as a consequence of this, much land is left uncultivated, which might support the
provinces in which they are, by being cultivated and grazing cattle ; and it is another
result that persons occupy lands illegally, through defect of title, without properly cul-
tivating them, for fear of being denounced and prosecuted for it, and my Royal Treasury
also suffering, both in the amount of sales of these lands, and in the consequent neglect
of agriculture and tending of cattle: I have therefore resolved, that, in the grants, sales,
and compromises of Royal cultivated and uncultivated lands now made, or which shall
hereafter be made, the provisions of the regulation shall be faithfully observed and exe-
cuted.
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I. That, from the date of this my Royal Order, the power of appointing' Sub-delegate
Judges to sell and compromise for the lands and uncultivated parts of the said Dominions,
shall belong-, thereafter, exclusively to the Vice Roys and Presidents of my Royal Au-
diences of those Kingdoms, who shall send them their appointment or commission with
an authentic copy of this regulation. The said Vice Roys and Presidents shall be obliged
t ) give immediate notice to the Secretary of State and Universal Despatch of the Indies,

of the Ministers whom they shall make Sub-delegates in their respective districts, and
places where they have been usually appointed, or where it may seem necessary to ap-
point new ones for his approbation. Those at present exercising this commission, shall

continue. These, and those whom the said Vice Roys and Presidents shall hereafter
appoint, may sub-delegate their commissions to others, for the distant parts and provinces
of their stations, as was previously done. By virtue of this law, my Council of the Indies,

and its Ministers, are excluded from the superintendence and management of this branch
of the Royal Hacienda.

II. The Judges and officers, to whom jurisdiction for the sale and composition of the
Royal lands (Realengos,) may be sub-delegated, shall proceed with mildness, gentle-
ness, and moderation, with verbal and not judicial proceedings, in the case of those lands
which the Indians shall have possessed, and of others when required, especially for their
labor, tillage, and tending of cattle.

But, in regard to the lands of community, and those granted to the towns for pastur-
age and commons, no change shall be made ; the towns shall still be maintained in the
possession of them ; and those that may have seized, shall be restored to them, and their
extent enlarged according to the wants of the population; nor shall severe strictness be
used towards those already in possession of Spaniards, or persons of other nations, and
in regard to all the requirements of laws 14, 15, 17, 18, and 19, title 12, lib. 4, of the Re-
copilacion de Indias, shall be observed.

III. The present regulations, and the appointment which shall be issued in the form
prescribed in the first section, being received by the principal Sub-delegates, they shall
furnish on their part General Orders to the Justices of the Capitals arid chief places of
their respective districts, commanding them to be published therein, in the manner usual
with other General Orders issued by Vice Roys, Presidents, and Audiencias, relating to
my service, so that every and all persons who shall have possessed Royal lands, whether
settled, cultivated, tilled, or not, from the year 1700, till the day of the publication of
said order, may prove, before the Sub-delegate, by themselves, their correspondents, or
attorneys, the titles and patents in virtue of which they hold their land. Fortius exhibition
an adequate time shall be fixed, proportioned to the distances ; and notice shall be given
that they shall be deprived of, and ejected from, such lands, and grants of them made to
other persons, if they fail to exhibit their warrants, within the limited time, without just
and proper cause.

IV. If it shall appear from the warrants or writings so presented, or from other legal
authority, that these persons are in possession of such Royal lands, by virtue of a sale
or composition, made by the Sub-delegates so empowered, before the said year 1700
although these acts may not have been confirmed by my Koyal Person, nor by the Vice
Roys and Presidents, they shall still be suffered to retain free and quiet possession of
them, without being caused the least molestation, or deprived of any rights by these
orders, conformably with the 15th law, title 12, lib. 4, of the Recopilacion de Indias,
already cited.

On these warrants, it shall be noted, that the persons have complied with the obliga-
tion of exhibiting them, so that they may not, in future, be disturbed in, or sued for their
Royal lands, they nor their successors. If persons have not warrants, their proof of lono-
possession shall be held as a title by prescription. If they shall not have tilled or vuf-
tivated these lands, the term of three months, prescribed by the 1 Ith law of the said title
and book, shall be allowed them, or whatever time may be thought sufficient for this
purpose ; and notice shall be given them, that, if they fail to cultivate the lands, they shall
be granted to those who shall lodge information thereof, under the same condition of
cultivating them.
V. The possessors of lands sold, or compromised for, by the respective Sub-delegates,

from the said year 17C0, to the present time, shall not be molested,disturbed, nor informed
against, now, nor at any time, if it shall appear that they have been confirmed by my
Royal person, or by the Vice Roys and Presidents of the respective districts, while in
office; but those who shall have held their lands without this necessary requisite, shall
apply for their confirmation to the Audiencias of their district, and to the other officers
on whom this power is confirmed by the present regulation. These authorities havino-
examined the proceedings of the Sub-delegates, in ascertaining the quantity and the
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value of the lands in question, and the patent that may have been issued for them, shall

determine whether sale or composition was made without fraud or collusion, and at

reasonable prices. This shall be done with the judgment and advice of the Fiscals

;

after considering every circumstance and the price of the sale or composition, and the

respective dues of* Medianata, appearing to have been paid in to the Royal Treasur. , and
the King's money being again paid in the amount that may seem proper, the confirma-

tion of the patents of the possessors of these lands shall be given in my Royal name, by
which their property and claim in the said lands shall be rendered legal, as well as in

the waters and uncultivated parts, and they and their successors, general and particular

shall not be molested therein.

V[. If, by the proceedings that should have been used for the sales and compositions
unconfirmed since the year 1700, it shall appear, that these Royal lands have not been
surveyed nor valued, as is understood to be the case in some provinces, the confirma-

tion shall be withheld until this be executed ; and the King's money shall be regulated

by the increased value of the lands, as determined by the survey and valuation, which
money must precede the confirmation.

VII. There shall also be contained, in the general orders to be issued, as before

said by the Sub-delegates, to the Justices of the chief towns and places of their district,

a clause that those who shall have exceeded the limits of the purchase or composition,

adding thereto, and entering upon more land than was granted, whether the principal

part be confirmed or not, shall necessarily apply to them for the composition of these

lands, so that, after a survey and valuation of them, the patents and confirmation of them
may be issued.

Notice shall also be given, that the lands so occupied shall be adjudged, in a mode-
rate quantity to those who shall inform of them, and that the Royal lands occupied

without title shall be adjudged to be the property of the King, if, within the time ap-

pointed, the intruding possessors shall not discover them, and treat for their composi-

tion and confirmation. This shall be observed a^nd fulfilled, without exception of per-

sons or communities, of what state or description they may be.

VIII. A proper rewaid shall be given to those who shall inform of lands, grounds,

places, waters, and of uncultivated and desert lands, and shall be allowed a moderate
portion of those of which they shall have informed, as being occupied without title.

This shall also be included in the public notice which the Sub-delegates to be appointed

shall cause to be published in their respective districts.

IX. The Audiencias shall issue the confirmations by Provinces, and in my Royal
name,- after an examination by the Fiscal, as before said, without greater judicjal ex-

pense to the parties than what is required by the regulated prices for such act. For this

purpose, they shall collect from the Sub-delegates of their district the proceedings that

have taken place in the sale or composition of that for which confirmation shall be re-

quired. With these, and in proportion to the estimated value of the lands, and consid-

ering at the same time the benefit which it was my pleasure to grant to those my sub-

jects, by relieving them from the expense of applying to my Royal person, they shall

determine the sum to be paid me for this new favor.

X. To avoid costs and delay in this business, which would happen, if, after the pa-

tents have been issued by the Sub-delegates, the Audiencias should determine upon

new surveys, or valuations, or other measures, the Sub-delegates shall report to the re-

spective Audiencias the original proceedings upon each matter. These they shall con-

sider as finished and prepared for the issuing of the patents, and after being examined

by the Audiencias, and the opinion of their Fiscals being received, they shall be re-

turned, and, if no objection is made, the warrants be issued, or the measures used, that

shall be dictated as previously necessary, and in this way shall be facilitated the prompt

issue of the Royal confirmations, without a duplication of new patent.

XI. These Audiencias shall be a court of appeal for trying the decisions and sen-

tences of the Sub-delegates pronounced by them in any suit about the sale or composi-

tion of Royal lands, the information lodged concerning them and their survey and valua-

tion. By this provision the expensive recourse to the Council will be avoided, and

the necessity will no longer exist of abandoning claims, which some persons have been

obliged to do from their inability to sustain the consequent expense of the recourse.

XII. In the distant Provinces of the Audiencias, or where sea intervenes, as Carac-

cas, Havana, Carthagena, Buenos Ayres, Panama, Yucatan, Cumana, Margarita, Puerto

Rico, and in others of like situation, confirmations shall be issued by their Governors,

with the advice of the Officiales Reales, (King's Fiscal Ministers,) and of the Lieuten-

* First fruits of the half year.
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fint General Letrado, where he may be stationed. The same officers shall also deter-
mine the appeals from the Sub-delegates, who shall have been, or shall be appointed in

each one of the said Provinces and Islands, without recourse being- had to the Audien-
cia or Chancery of the District, unless the two decisions be at variance, and, then, this

is to be officially, and by way of consultation, to avoid the expenses of appeal. Where-
ever there shall be two Officiales Reales, the younger in office shall be the Advocate of
the R.oyal Treasury in these causes, and the elder, the Associate Judge of the Govern-
or, using the aid of counsel, where there is no Auditor or Lieutenant Governor, and, if

the question is a point of law, by applying to any lawyer wirhin or out of the district.

And where there shall be but one Official Real, any intelligent person of the place may
be appointed as the Advocate of the Royal Treasury. It shall also be the duty of the

Governors, with their Associate Judges, to examine concerning the compositions of the

Sub-delegates as provided in respect to the Audiencias.
XIII. The money arising from the sales and compositions of each Audience and

District, and from the King's money paid for confirmations, shall be deposited in the
proper office, and an account kept of them in a separate book; and the Audiencias and
Presidents thereof, the Governors and Officiales Reales of the Districts shall furnish me
an account, through my Secretary of Despatch of the Indies, of what this branch of the
Royal revenue may have produced in each year, so that, upon their information, I may
be able to make the proper disposition of this revenue.
XIV. The Sub-delegates who may be appointed for the administration of this busi-

ness, shall not exact any fees from the parties for what services they may have ren-
dered ; I therefore assign to each one, by way of gratuity, two per centum on the
amount of their sales and compositions, as was allowed by the Council, in their regula-
tion of the year 1696; and the Clerks, alone, before whom the proceedings, shall receive
the regular fees, which shall be certified at the end of the records. In case of a violation

of this rule, the respective Audiencias and the Governors shall proceed against them.
I will that all the provisions of this regulation be strictly and punctually observed by

my Vice Roys, Audiencias, Presidents, and Governors of all my Dominions of the In-
dies, and by the Sub-delegates and other persons whom its observance does, or may
concern, and that it be not violated for any cause or pretext, as it is proper for my ser-

vice, and the good of those subjects. And I command, that notice be taken of this regu-
lation by the General Accompting Office of the Council of the Indies, by the Audiencias
and Chanceries, Governments and Cities, by the Tribunals and Accompting Offices of the
Royal Treasury, by their recording it, and by all other offices whom it may concern, so
that it may be understood and faithfully observed by all.

I, THE KING.
Given at San Lorenzo el Real, October 15, 1754.

DON JULIAN DE ARRIAGA.

NOTE.—This Royal Ordinance is recognized by the King of Spain, June 5th, 1814, as applicable to
Florida.— See Post.

By the regulations of Morales, No. 3, of Chap. 5, in Appendix, it will be seen that the above Royal
Ordinance was extended to the Provinces of Louisiana and West Florida, on the 24lh August, 1770, to
be exercised by the Civil and Military Government; and by the decree of 22d October, 1798, was con-
ferred on the Intendant.

(F.)

REGULATIONS FOR THE GRANTING OF LAND UNDER THE SPANISH
GOVERNMENT OF LOUISIANA, AND MR. GALLATIN'S INSTRUCTIONS
TO THE LAND COMMISSIONERS IN LOUISIANA AND MISSOURI.

No. J. Don Alexander O'Reilly, Commander of Benfayon, of the order of Alcantara,
Inspector General of Infantry, appointed, by special commission, Governor and Captain
General of this Province of Louisiana.

Divers complaints and petitions which have been addressed to us by the inhabitants
of Opelousas, and Attakapas, Nachitoches, and other places of this province, joined to
the knowledge we have acquired of the local concerns, culture, and means, of the in-

habitants, by the visit which we have lately made to the Cote des Allemands, Cote des
Accadions, Hyberville, and La Pointe Coupee, with the examination we have made of
the report of the inhabitants assembled, by our order in each district, having convinced
us that the tranquillity of the said inhabitants, and the progress of culture required a new
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regulation, which would fix the extent of the grants of lands which shall lureafter be
made, as well as the enclosures, cleared lands, roads, and bridges, which the inhabitants

are bound to keep in repair, and to point out the damage by cattle, for which the pro-

prietors shall be responsible: for these causes, and having nothing in view but the
public good and the happiness of every inhabitant, after having advised with persons
well informed in these matters, we have regulated all those objects in the following
articles:

1. There shall be granted to each newly arrived family who may wish to establish

themselves on the borders of the river, six or eight arpens in front, (according to the

means of the cultivator,) by forty arpens in depth, in order that they may have the bene-
fit of the cypress wood; which is as necessary as useful, to the inhabitants.

2. The grantees established on the borders of the river, shall be held bound to make,
within the three first years of possession, mounds sufficient for the preservation of the

land, and the ditches necessary to carry off the water. They shall, besides, keep the

roads in good repair, of the width of at least forty feet between the inner ditch, which
runs along the mound, and the barrier ; with bridges of twelve feet over the ditches

which may cross the roads. The said grantees shall be held bound, within the said term
of three years' possession, to clear the whole front of their land to the depth of two ar-

pens ; and, in default of fulfilling these conditions, their land shall revert to the King's
domain, and be granted anew ; and the Judge of each place shall be responsible to the

Governor for the superintendence of this object.

3. The said grants can neither be sold, nor aliened by the proprietors, until after three

years of possession, and until the abovementioned conditions shall have been entirely

fulfilled. To guard against every evasion in this respect, the sales of the said lands

cannot be made without a written permission from the Governor General, who will not

grant it until, on strict inquiry, it shall be found that, the conditions above explained

have been duly executed.

4. The points formed by the lands on the Mississippi river, leaving, in some places,

but little depth, there may be granted, in these cases, twelve arpens of front; and, on
a supposition that these points should not be applied for by any inhabitant, they shall be
distributed to the settlers nearest thereto, in order that the communication of the roads

may not be interrupted.

5. If a tract belonging to minors should remain uncleared, and the mounds and roads

should not be kept in repair, the Judge of the quarter shall inquire into the cause there-

of. If attributable to the guardians, he shall oblige him to conform promptly to this

regulation ; but, if arising from want of means in the minors, the Judge, after having, by
a verbal process, attained proof thereof, shall reporljhe same to the Governor General,

to the end that the said land may be sold for the benefit of the minors, (a special favor,

granted to minors, only ;) but, if no purchaser shall, within six months, be found, the said

land shall be conceded gratis.

6. Every inhabitant shall be held bound to enclose, within three years, the whole front

of his land which shall be cleared; and, for the remainder of his enclosure, he will agree

with his neighbors, in proportion to his cleared land and his means.
7. Cattle shall be permitted to go at large from the eleventh of November to the

fifteenth of March, of the year following ; and, at all other times, the proprietors shall

be responsible for the damage that his cattle may have done to his neighbors. He who
may have suffered the damage, shall complain to the Judge of the district ; who, after

having satisfied himself of the truth thereof, shall name experienced men to estimate the

value of the same, and shall then order remuneration without delay.

8. No grant in the Opelousas, Attakapas, and Nachitoches, shall exceed one league

in front by one league in depth ; but when the land granted shall not have that depth,

a league and a half in front by half a league in depth may be granted.

9. To obtain, in the Opelousas, Attakapas, and Nachitoches, a grant of forty-two

arpens in front by forty-two arpens in depth, the applicant must make appear that he is

possessor of one hundred head of tame cattle, some horses, and sheep, and two slaves to

look after them ; a proportion which shall always be observed for the grants to be made
of greater extent than that declared in the preceding article.

10. All cattle shall be branded by the proprietors ; and those who shall not have brand-

ed them at the age of eighteen months, cannot thereafter claim a property therein.

11. Nothing being more injurious to the inhabitants than strayed cattle, without the

destruction of which tame cattle cannot increase, and the inhabitants will continue to

labor under those evils of which they have often complained to us; and considering that

the province is, at present, infested by strayed cattle, we allow to the proprietors, until

the first day of July of the next year, one thousand seven hundred and seventy-one, and
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no longer, to collect and kill, to their use, the said strayed cattle ; after which time they
shall be considered wild, and may be killed by any person whomsoever ; and no one shall

oppose himself thereto, or lay claim to a property therein.

12. All grants shall be made, in the name of the King, by the Governor General of

the province; who will, at the same time, appoint a Surveyor to fix the bounds thereof,

both in front and depth, in presence of the Judge ordinary of the district, and of two ad-

joining settlers, who shall be present at the survey. The abovementioned four persons

shall sign the verbal process which shall be made thereof, and the Surveyor shall make
three copies of the same; one of which shall be deposited in the office of the Scrivener
of the Government and Cabildo, another shall be delivered to the Governor General, and
the third to the proprietor, to be annexed to the titles of his grant.

In pursuance of the powers which our Lord, the King, (whom God preserve,) has been
pleased to confide to us, by his patent, issued at Aranjues, the 16th of April, 1769, to

establish in the military, the police, and in the administration ofjustice and his finances

such regulations as should be conducive to his service and the happiness of his subjects

in this colony ; with the reserve of his Majesty's good pleasure, we order and command
the Governor, Judges, Cabildo, and all the inhabitants of this province, to perform
punctually all that is required by this regulation.

Given at New Orleans, the 18th of February, 1770.

SPANISH REGULATIONS FOR THE ALLOTMENT OF LANDS.

No. 2. Instructions of Governor Gayosofor the administration of the posts, and distribu-

tion of lands.

Instructions to be observed by the Commandants of the posts in this province, for the

admission of new settlers:

1. If the now settler comes from another post in the province, where he has obtained

a grant of land, no other grant shall be made to him; and if he undertakes to fix himself

down, he must buy lands, or produce my special permission for the grant ; and in order

to determine whether he has before obtained land or not, the Commandant of the posts

from which he goes, shall express it in his passport.

2. If the new settler is a stranger, and is not a farmer, nor married, nor has property

in negroes, merchandise, or money, he shall have no right to solicit a grant of lands,

until he has remained four years, conducting himself well, in some honest and useful

occupation.

3. Artizans shall be fully protected, but no land shall be granted to them until they

have acquired property, and have lived three years in the exercise of their art or profes-

sion.

4. To no unmarried emigrant, who has not a trade or profession, shall lands be grant-

ed, till after the expiration of four years, and then only on his showing that he has been,

without interruption, honestly employed in the cultivation of the earth, without which

necessary circumstance he shall not be entitled to a grant.

5. rf any person, as described in the last article, after having lived in the country two
years, shall obtain a recommendation from a farmer of honesty, who shall be willing,

from his industry and application, to give him his daughter in marriage, as soon as the

marriage is accomplished in due form, he shall be entitled to receive a grant of land,

agreeably to the terms contained in this instruction.

6. The privilege of enjoying liberty of conscience is not to extend beyond the first

generation. The children of those who enjoy it, must positively be Catholics. Those
who will not conform to this rule are not to be admitted ; but are to be sent back out of

the province immediately, even though they possess much property.

7. In the Illinois, none shall be admitted but Catholics of the classes of farmers and

artizans. Thev must also possess some property, and must not have served in any pub-

lic character in" the country from whence they come. The provisions of the preceding

article shall be explained to the emigrants already established in the province, who are

not Catholic?, and shall be observed by them ; the not having done it until this time

being an omission, and contrary to the orders of his Majesty, which required it from the

beginning.

8. The commandants will take particular care that no Protestant preacher, or one of

any sect other than the Catholic, shall introduce himself into the province. The least

neglect in this respect, will be a subject of great reprehension.
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9. To every new settler, answering the foregoing' description, and married, there shall

be granted two hundred arpens of land ; fifty arpens shall be added for every child he

shall bring with hirn.

10. To every emigrant, possessing property, and uniting the circumstances before

mentioned, who shall arrive with an intention to establish himself, there shall be granted

two hundred arpens of land; and, in addition, twenty arpens for every negro that he

shall bring: provided, however, that the grant shall never exceed eight hundred arpens

to one proprietor. If he has such a number of negroes, as would entitle him, at the

above rate, to a larger grant, he will also possess the means of purchasing more than

that quantity of land if he wants it ; and it is necessary, by all possible means, to pre-

vent speculations in lands.

11. No lands shall be granted to traders; as they live in the towns, they do not want
them.

12. Immediately on the arrival of a new settler, the oath of fidelity shall be required

of him. If he is married, he shall prove that the wife whom he brings with him is his

lawful wife. If he has goods, or personal property, they shall both declare what part

of them belongs to the portion of the wife, and whether any part belongs to any person

who is absent
;
giving them to understand that if the contrary of what they assert is

proved, the lands which are granted to them shall be taken back, with all the improve-

ments they may have made upon them.

13. At the time when they take the oath, the above particulars are to be attended to
;

and no lands are to be granted for any negroes which are not proved to be lawfully and

wholly the property of the emigrant; nor for the wife whom he brings with hirn, unless

she is proved to be his lawful wife. In default of making such proofs, he is to be taken

as coming within the description given in tiie second article.

14. The new settler to whom lands have been granted, shall lose them without re-

covery, if, in the term of one year, he shall not begin to establish himself upon them;
or if, in the third year, he shall not have put under labor ten arpens in every hundred.

15. He shall not possess the right to sell his lands until he shall have produced three

crops, on the tenth part of his lands, which shall be well cultivated ; but, in case of

death, he may leave them to his lawful heir, if he has a resident in the country. If he

has no heir in the country, they shall, in no event, go to an heir who is not of the coun-

try, unless such heir shall resolve to come and reside in it, conformably to the establish-

ed conditions.

16. Debts contracted out of the Province cannot be paid with the produce of lands

thus granted, if there are debts due in the Province, until after five harvests have been
gathered. If, for bad conduct, it shall become necessary to eject the settler from the

country before he shall have made the three crops necessary to give him the dominion

of the soil, and the right to dispose of it, the lands shall then again become united to the

domain of the King; and, in the same state, shall be granted alternately to the young
man and to the young woman, residing within one league of the land which shall thus

become vacant, who, by their good conduct, shall best deserve such a gift. The ques-

tion, who is entitled to this preference, shall be decided in an assembly of the most con-

siderable People, headed by the Commandant; which decision they shall make with-

out any expense. They shall only consult me in the case, making known the circum-

stances for my approbation ; and shall, without delay, put the deserving person in pos-

session.

17. The forms established by my predecessors, in which to petition for lands, shall be

followed, under the conditions expressed in this order, with the difference only that,

when the quantity of land amounts to, or exceeds, three hundred arpens, the fees to the

Secretary must be paid.

18. It shall not be permitted to any new settler to form an establishment at a distance

from other settlers. The grants of lands must be so made as not to have pieces of va-

cant ground between one and another; since this would offer a greater exposure to the

attacks of the Indians, and renders more difficult the administration of justice, and the

regulation of the police, so necessary in all societies, and more particularly in new set-

tlements.

MANUEL GAYOSO DE LEMOS.
New Orleans, 9th September, 1797.
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(No. 3.)

GENERAL REGULATIONS AND INSTRUCTIONS OF MORALES FOR CON-
CEDING LANDS.

Don John Bonaventure Morales, Principal Comptroller of the Ar^ny and Finances of the

Provinces of Louisiana and West Florida, Intendant (par interim) and Sub-Delegate

of the Superintendence, General of the same, Judge of Admiralty, and of the Lands, fyc.

of the King, 5,-c.

The King, whom God preserve, having been pleased to declare and order, by his de-

cree, given at Sta. Lorenzo, the 22d of October, of the last year, 1798, that the Inten-

dency of these Provinces, to the exclusion of all other authority, be put in possession of
the privilege to divide and grant all kind of land belonging to his Crown; which right,

after his order of the 24th of August, 1770, belonged to the civil and military Govern-
ment; wishing to perform this important charge, not only according to the 81st article

of the ordinance of the Intendants of New Spain, of the regulation of the year 1754,
cited in the said article, and the laws respecting it, but also with regard to local circum-
stances, and those which may, without injury to the interests of the King, contribute to

the encouragement, and to the greatest good of his subjects already established, or who
may establish themselves in this part of his possessions:

After having examined, with the greatest attention, the regulation made by His Ex-
cellency Count O'Reilly, the 18th February, 1770, as well as that circulated by His
Excellency the present Governor, Don Manuel Gayoso do Lemos, the 1st of January,

1798, and with the counsel which has been given me, on this subject, by Don Manuel
Serrano, assessor of the Intendency, and other persons of skill in these matters ; that

all persons who wish to obtain lands may know in what manner they ought to ask for

them, and on what conditions lands can be granted or sold; that those who are in pos-

session without the necessary titles, may know the steps they ought to take to come to

an adjustment; that the commandants, as Sub-delegates of the Intendancy, may be in-

formed of what they ought to observe ; that the Surveyor General of this City, and the

particular Surveyors who are under him, may be instructed of the formalities of wh;ch
they ought to make surveys of lands, or lots, which shall be conceded, sold, or arranged

for ; that the Secretary of the Finances may know the fees he is entitled to, and the

duties he has to discharge ; and that none may be ignorant of any of the things which
may tend to the greatest advantage of an object so important in itself as the security cf
property, under the conditions to enlarge, change, or revoke, that which time and cir-

cumstances may discover to be most useful and proper, to the attainment of the end to

which the benevolent intentions of his Majesty are directed ; I have resolved that the

following regulations shall be observed:

Art. 1. To each newly arrived family, (a chaque famille nouvelle,) who are possessed

of the necessary qualifications to be admitted among the number of cultivators of these

Provinces, and who have obtained the permission of the Government to establish them-
selves on a place which they have chosen, there shall be granted,y*or once, if it is on
the Bank of the Mississippi, four, six, or eight arpens in front on the river, by the or-

dinary depth of forty arpens; and if it is at any other place, the quantity which they
shall be judged capable to cultivate, and which shall be deemed necessary for pasture

for his beasts, in proportion according to the number of which the family is composed;
understanding that the concession is never to exceed eight hundred arpens in super-

ficies.

Art. 2. To obtain the said concession, if they are asked for in this city, the permis-

sion which has been obtained to establish themselves in the place from the Governor,
ought to accompany the petition ; and if in any of the posts, the commandant at the same
time will state that the lands asked for are vacant, and belong- to the domain, and that

the petitioner has obtained permission of the Government to establish himself; and re-

ferring to the date of the letter or advice they have received.

Art. 3. Those who obtain concessions on the bank of the river, ought to make, in

the first year of their possession, levees sufficient to prevent the inundation of the waters,

and canals sufficient to drain off the water when the river is high ; they shall be held, in

addition, to make, and keep in good order, a public highway, which ought to be at least

thirty feet wide, and have bridges of fifteen feet over the canals or ditches which the

road crosses ; which regulations ought to be observed, according to the usages of the re-

spec live districts, by ail persons to whom lands are granted, in whatever part they are

obtained.
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Art. 4. The new settlers who have obtained lands shall be equally obliged to clear
and put in cultivation, in the precise time of three years, all the front of their conces-
sions, or the depth of at least two arpens, on the penalty of having the lands granted
remitted to the domain, if this condition is not complied with. The commandants and
Syndics will watch that what is enjoined in this and the preceding article be strictly ob-
served; and occasionally inform the Intendant of what they may have remarked, well
understanding that, in case of default, they will be responsible to his Majesty.
Art. 5. If a tract of land, belonging to minors, remain without being cleared, or as

much of it as the regulations require, and that the bank, the road, the ditches, and the
bridges, are not made, the Commandant or Syndic of the district will certify from whom
the fault has arisen ; if it is in the guardian, he will urge him to put it in order ; and, if he
fails, he shall give an account of it; but, if the fault arises from want of means of the
minor to defray the expense, the Commandant or Syndic shall address a statement of it

to the Intendency, to the end that sale of it may be ordered for the benefit, of the minor,
to whom alone this privilege is allowed, if in the space of six months any purchaser pre-
sents, if not, it shall be granted gratis to any person asking it, or sold for the benefit of
the Treasury.
Art. 6. During the said term of three years, no person shall sell nor dispose of the

land which has been granted to him, nor shall he ever after the term, if he has failed to
comply with the conditions contained in the preceding article ; and to avoid abuses and
surprise in this respect, we declare that all sales made without the consent of the In-
tendency, in writing, shall be null and of no effect; which consent shall not be granted
until they have examined, with a scrupulous attention, if the conditions have or have
not been fulfilled.

Art. 7. To avoid, for the future, the litigations and confusions of which we have ex-
amples every day, we have also judged it very requisite that the Notaries of this city,

and the Commandants of Posts, shall not take any acknowledgment of conveyance of
land obtained by concession ; unless the seller (grantor) presents and delivers to the
buyer the title which he has obtained, and in addition, being careful to insert in the
deed the metes and bounds, and other descriptions, which result from the title, and the
proces verbal of the survey which ought to accompany it.

Art. 8. In case that the small depth which the points, upon which the land on the
river ij generally formed, prevent the granting of forty arpens, according to usage, there
shall be given a greater quantity in front to compensate it ; or, if no other person asks
the concession, or to purchase it, it shall be divided equally between the persons near-
est to it, that may repair the banks, roads, and bridges, in the manner as before pre-
scribed.

Art. 9. Although the King renounces the possession of the lands sold, distributed,

or conceded, in his name, those to whom they are granted or sold ought to be apprized
that His Majesty reserves the right of taking from the forests, known here under the
name of Cypress Woods, all the wood which may be necessary for his use, and more
especially which he may want for the Navy, in the same manner, and with the same
liberty, that the undertakers have enjoyed to this time ; but this, notwithstanding, they
are not to suppose themselves authorized to take more than is necessary, nor to make
use of splitting those which are cut down, and which are found to be unsuitable.

Art. 10. In the posts of Opelousas and Attakapas, the greatest quantity of land that

can be conceded, shall be one league front by the same quantity in depth; and when
forty arpens cannot be obtained in depth, a half league may be granted : and, for a gene-
ral rule, it is established, that, to obtain in said posts a half league in front, by the
same quantity in depth, the petitioner must be owner of one hundred head of cattle,

some horses, and sheep, and two slaves, and also in proportion for a larger tract, without
the power, however, of exceeding the quantity before mentioned.

Art. 11. As much as it is possible, and the local situation will permit, no interval

shall be left between concessions ; because it is very advantageous that the establish-

ments touch, as much for the inhabitants, who can lend each other mutual support, as
for the more easy administration of justice, and the observance of rules of police, in-

dispensable in all places, but more especially in new establishments.
Art. 12. If, notwithstanding what is before written, marshy lands, or other causes,

shall make it necessary to leave some vacant lands, the Commandants and Syndics will

take care that the inhabitants of the District alone may take wood enough for their use
only, and well understanding that they shall not take more ; or, if any individual of any
other post shall attempt to get wood, or cut fire-wood, without having obtained the per-
mission of this Intendency, besides the indemnity which he shall be held to pay the
Treasury for the damage sustained, he shall be condemned, for the first time, to the
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payment of a fine of twenty-five dollars ; twice that sum for the second offence ; and, for

the third offence, shall be put in prison, according as the offence may be more or less ag-
gravated; the said fines shall be divided between the Treasury, the Judge, and the in-

former.

Art. 13. The new settler, (comme Is nouveau colon) to whom land has been grant-
ed in one settlement, cannot obtain another concession without having previously

proven that he had possessed the first during three years, and fulfilled all the conditions

prescribed.

Art. 14. The changes occasioned by the current of the river, are often the cause of
one part of a concession becoming useless, so that, we have examples of proprietors pre-

tending to abandon and re-unite to the domain a part of the most expensive, for keeping
up the banks, the roads, the ditches, &c, and willing to reserve only that which is

good, and seeing that, unless some remedy is provided for this abuse, the greatest mis-
chief must result to the neighbors, Ave declare that the Treasury will not admit of an
abandonment or re-union to the domain of any part of the land the owner Avishes to get
rid of, unless the abandonment comprehends the Avhole limits included in the conces-
sion or act in virtue of which he owns the land lie Avishes to abandon.
Art. 15. All concessions shall be given in the name of the King, by the General

Intendant of this Province, Avho shall order the Surveyor General, or one particularly

named by him, to make the survey and mark the land, by fixing bounds, not only in

front, but also in the rear; this [survey] ought to be done in the presence of the Com-
mandant or Syndic of the District, and of tAvo of the neighbors ; and these four shall

sign the proces-verbal which shall be draAvn up by the Surveyor.
Art. 16. The said proces-verbal, with a certified copy of the same, shall be sent by

the Surveyor to the Intendant, to the end that, on the original, there be delivered, by
the consent of the King's Attorney, the necessary title paper ; to this Avill be annexed
the certified copy forwarded by the Surveyor. The original shall be deposited in the
office of the Secretary of the Treasury, and care shall be taken to make annually a book
of all which have been sent, with an alphabetical list, to be the more useful Avhen it is

necessary to have recourse to it, and for greater securit)', to the end that, at all times,-

and against all accidents, the documents, which shall be Avanted can be found. The
Surveyor shall also have another book, numbered, in which the proces-verbal of the sur-
vey he makes shall be recorded ; and, as Avell on the original, which ought to be deposited
on record, as on the copy intended to be annexed to the title, he shall note the folio of
the book in which he has enregistered the figurative plat of survey.

Art. 17. In the Office of the Finances there shall also be a book, numbered, Avhere
the titles of concessions shall be recorded; in which, beside the ordinary clauses, men-
tion shall be made of the folio of the book in Avhich they are transcribed. There must
also be a note taken in the Contadoria (or Chamber of Accounts) of the Army and
Finances, and that under the penalty of being void. The Chamber of Accounts shall

also have a like book ; and, at the time of taking the note, shall cite the folio of the book
Avhere it is recorded.

Akt. 18. Experience proves that a great number of those who have asked for land
think themselves the legal oAvners of it; those avIio have obtained the first decree, by
which the Surveyor is ordered to measure it, and to put them in possession ; others, after
the survey has been made, have neglected to ask the title for the property; and, as like

abuses, continuing for a longer time, will augment the confusion and disorder Avhich
will necessarily result, Ave declare that no one of those who have obtained the said de-
crees, notwithstanding, in virtue of them, the survey has taken place, and that they have
been put in possession, can be regarded as OAvners of land until their real titles are de-
livered, completed with all the formalities before recited.

A\t. 111. All those avIio possess lands in virtue of formal titles (litresformels) given
by their Excellencies the Governors of this Province, since the epoch Avhen it became
under the poAver of the Spanish, and those who possessed them in the time when it

belonged to France, so far from being interrupted, shall, on the contrary, be protected
and maintained in their possessions.
Art. 20. Those avIio Avithout the title or possession mentioned in the preceding

article, are found occupying lands, shall be driven therefrom, as from property belong-
ing to the CroAvn ; but, if they have occupied the same more than ten years, a compro-
mise Avill be admitted to those Avho are considered as owners, that is to say, they shall not
be deprived of their lands. Always that, after information, and summary procedure, and
Avith the intervention of the Procurer of the King, at the Board of the Treasury, they
shall be obliged to pay a just and moderate retribution, calculated according to the ex-
tent of the lands, their situation, and other circumstances, and the price of estimation
for once paid into the Royal Treasury. The titles to property will be delivered, on re-
ferring to that Avhich has resulted from the proceedings.
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Art. 21. Those who are found in a situation expressed in the 18th Article, if they

have not cleared nor done any work upon the land they consider themselves proprietors

[of.] by virtue of the first decree of the Government, not being of the number of those,

who have been admitted in the class of new comers, in being deprived or admitted to

comproin se, in the manner explained in the preceding Article; if they are of that class,

they shall observe what is ordered in the Article following.

Art. 22. In the precise and peremptory term of six months, counting from the day

when this regulation shall be published in each post, all those who occupy lands without

titles from the Governor, and those who, in having obtained a certain number of arpens,

have seized a greater quantity, ought to make it known, either to have their titles made
out, if there is any, or to be admitted to a compromise, or to declare that the said lands

belon? to the domain, if they have not been occupied more than ten years ; understand-

ing, if it passes the said term, if they are instructed by other ways, they will not obtain

neither title nor compromise.

Art. 23. Those who give information of lands occupied, after the expiration of the

term fixed in the preceding article, shall have for their reward the one-fourth part of the

price for which they are sold, or obtained by way of compromise ; and, if desirable, he

shall have the preference, either by compromise, at the price of appraisement, and there

shall be made a deduction of one-fourth, as informer.

Art. 24. As it is impossible, considering all the local circumstances of these Pro-

vinces, that all the vacant lands belonging to the domain should be sold at auction, as it

is ordained by the law 15th, title 12th, book 4th, of the collection of the laws of these

Kingdoms, the sale shall be made according as it shall be demanded, with the interven-

tion'of the King's Attorney for the Board of Finances, for the price they shall be taxed,

to those who wish to purchase ; understanding, if the purchasers have not ready money
to pay, it shall be lawful for them to purchase the said lands at redeemable quit-rent,

during which they shall pay the five per cent, yearly.

Art. 25. Besides the moderate price, which [the] land ought to be taxed, the pur-

chasers shall be held to pay down the right of media annata, or half years, to be remit-

ted to Spain, which, according to the custom of Havana, founded on law, is reduced to

two ami a half per cent, on tne price of estimation, and made eighteen per cent, on the

sum, by the said two and a halfper cent. ; they shall also be obliged to pay down the fees

of the Surveyor and Notary.

Art. 26.
" The sales of land shall be made subject to the same condition, and charges

of banks, roads, ditches, and bridges, contained in the preceding Article. But the

purchasers are not subject to lose their lands, if, in the three first years, they do not ful-

fil the said conditions. Commandants and Syndics shali oblige them to put themselves

within the rule, begin to perform the conditions in a reasonable term, and, if they do not

do it, the said work shall be done at the cost of the purchasers.

Art. 27. Care shall be taken to observe, in the said sales, that which is recommend-

ed in the 11th Article, seeing the advantage and utility which result from consolidat-

ing the establishments always when it is practicable.

Art. 28. The titles to the property of lands which are sold, or granted by way of

compromise, shall be issued by the Genera! Intendant, who, after the price of estimation

is fixed, and of the media annata [half year's] or rent, or quit-rent, the said price i.f esti-

mation shall have been paid into the Treasury, shall put it in writing, according to the

result of the proceedings which has taken place, with the intervention of the King's

Attorney.
Art. 29. The said procedure shall be deposited in the Office of the Finance, and the

title be transcribed in another book, intended for the recording of deeds and grants of

land, in the same manner as is ordered by the 17th Article, concerning gratuitous con-

cessions. The principal Chamber of Accounts shall also have a separate book, to take

a note of the titles issued for sales and grants under compromise.

Art. 30. The fees of the Surveyor, in every case comprehended in the present re-

gulation, shall bo proportionate to the labor, and that which has been customary till this

time to pay. Those of the Secretary of Finances, unless there has been extraordinary

labor, and where the new settlers are not poor, (for, in this case, he is not to exact any

thing of them,) shall be five dollars; and this shall include the recording and other for-

malities prescribed, and those of the appraisers, and of the interpreter, if, on any occa-

sion, there is reason to employ him to translate papers, take declarations, or other

acts, shall be regulated bv the ordinance (tarif) of the Province.

Art. 31. Indians who possess lands within the limits of Government, shall not, in

anv manner, be disturbed ; on the contrary, they shall be protected and supporteJ ;
nnd

to this, the Commandants, Syndics, and Surveyors, ought to pay the greatest att3nt.on,

to conduct themselves in consequence.
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Art. 32. The granting nor sale of any lands shall not be proceeded in without formal
information having been previously received that they are vacant; and, to avoid injuri-

ous mistakes, we premise that, beside the signature of the Commandant or Syndic of
the District, this information ought to be joined by that of the Surveyor, and of two of
the neighbors, well understanding. If, notwithstanding this necessary precaution, it

shall be found that the land has another owner besides the claimant, and that there is

sufficient reason to restore it to him, the Commandant, Syndic or t- urveyor, and the neigh-

bors, who have signed the information, shall indemnify him for the losses he has suffered.

Art. 33. As far as it shall be practicable, the inhabitants shall endeavor that the

petitions presented by them, to ask for lands, be written in the Spanish language ; on
which they ought, also, to write the advice or information which the Commandants
have given. In the posts where this is not practicable, the ancient usage shall be fol-

lowed.
Art. 34. All the lots or seats belonging to the domain, which are found vacant,

either in this city, or boroughs, or villages, already established, or which may be estab-

lished, shall be sold for ready money, with the formalities prescribed in Article 24th,

and others, which concern the sale of lands.

Art. 35. The owners of lots or places, which have been divided, (repartis.) as well

those in front, as towards the N. E. and S. \V. extremities, N. E. and S. W. shall, in

three months, present to the Intendency the titles which they have obtained ; to the end
that, in examining the same, if any essential thing is wanting, they may be assured of
their property in a legal way.
Art. 36. The same thing shall be done before the Sub-delegates of Mobile and

Pensacola, for those who have obtained grants for lots in these respective establish-

ments ; to the end that this Intenienry, being instructed thereon, may order what it sh tU

judge most convenient to indemnify the Royal Treasury, without doing wrong to the
owner.
Art. 37. In the (Contadorerie) Office of the Comptroller, Contadoria of the Army,

or Chambers of Accounts of this Province, and other Boards under the jurisdiction of
this Intendency, an account shall be kept of the amount of sales or grants of lands, to
instruct his Majesty every year whatthi.-, branch of the Royal revenue produces, accord-
in? as it is ordered in the 13th article of the ordinance of the King, of the loth October,
1754.

Art. 38. The Commandants, or Syndics, in their respective districts, are charged
with the collection of the amount of the taxes or rents laid on lands : for th s purpose
the papers and necessary documents are to be sent to them : and they ought to forward,
annually, to the General Treasury, the sums they have collected, to the end that ac-

quittances, clothed with the usual formalities, may be delivered them.
And that the present regulation may come to the knowledge of every body, and that

the thirty-eight articles of which it is composed may have their full and entire effect,

until it pleases his Majesty to order otherwise, it shall be translated into French, bv M.
Pierre Derbigny, the King's interpreter: shall be printed in the two languages; for-

warded to all places and posts within the jurisdiction of this Intendency, that the Com-
mandants, as Sub-delegates thereof, shall make it known to the inhabitants in the usual
form, and that it be published in this city. There shall, also, be sent a copy to M. the
Governor, and to the most illustrious Cabildo, to the end that they please to lend then-

aid in the execution of that which has been before ordered, conformable to the laws and
ordinances which have been made on this subject, and in the persuasion that this can
be done without injury to the King's interest, and tend the more to the encouragement,
the welfare, and prosperity, of his subjects in this Colony.

JUAN VENTURA MORALES.
A 'tic Orleans, July 17, 1799.
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[After the acquittal of Judge Peck, Mr. Buchanan reported a Bill from the Judiciary-

Committee of the House of Representatives, on the subject of Contempts, which

was concurred in by the Senate, and became a law, as follows:]

"An Act Declaratory of the Law concerning Contempts of Court.

[Sec. 1.] Be it enacted by the Senate and House of Representatives of the

United States ofAmerica, in Congress assembled, That the power of the several

Courts of the United States to issue attachments and inflict summ.uy punish-

ments for contempts of Court, shall not be construed to extend to any cases

except the misbehavior of any person or persons in the presence of the said

Courts, or so near thereto as to obstruct the administration of justice, the mis-

behavior of any of the officers of the said Courts in their official transactions,

and the disobedience or resistance by any officer of the said Courts, party,

juror, witness, or any other person or persons, to any lawful writ, process,

order, rule, decree, or command of the said Courts.

[Sec. 2.] And be it farther enacted, That if any person or persons shall,

corruptly, or by threats or force, endeavour to influence, intimidate, or impede
any juror, witness, or officer, in any court of the United States, in the discharge

of his duty, or shall, corruptly, or by threats or force, obstruct, or impede, or

endeavor to obstruct or impede the due administration of justice therein, every

person or persons, so offending, shall be liable to prosecution therefor, by

indictment, and shall, on conviction thereof, be punished, by fine not exceeding

five hundred dollars, or by imprisonment not exceeding three months, or both,

according to the nature and aggravation of the offence.

[Approved March 2d, 1831.]

THE END.
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